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COLE  t;.  SEWELL.  Apni  2^25, 

27. 

By  indenture  bearing  date  the  30th  of  December,  1749,  By  » settle- 

ment,  lands 

made  between  Francis  Lord  AthenryvLtxd  Ellis  hdidy  Athenry,  were  Hmited  to 

trotteeSy  to  the 

his  wife,  of  the  first  part ;  Thomas  Berminghaniy  afterwards  ue  of  the  set- 
Lord  Athenryy  and  Earl  of  Louthy  the  only  fmn  of  the  said  wiUiromain- 
Francis  Lord  Athenry,   of  the  second  part ;  Peter  Daly,  ^l^^^^l^y 

nine  years,  to 
the  use  of  bis  three  daughters,  for  their  lives,  as  tenants  in  common,  vith  remainder  to  trus- 
tees, during  the  life  of  each  daughter,  to  preserre  contingent  remainders,  with  remainder  as  to 
the  share  of  each  daughter,  at  her  death,  to  the  use  of  her  first  and  other  sons  suooetsiTely  in 
tail  male,  with  remainder,  in  case  of  the  death  of  any  one  or  more  of  the  daughters  without 
issue  male,  to  the  use  of  the  sunriTors  or  surrivor  during  their  or  her  respectiTe  lives  and  life, 
with  remainder,  in  like  manner,  as  to  the  original  share,  to  the  use  of  the  first  and  other 
sons  of  such  surTiving  daughters  or  daughter  in  tail  male,  with  remainder,  in  case  all  the 
daughters  should  die  without  issue  male,  as  to  the  share  of  each,  to  the  use  of  the  daughters 
as  tenants  in  common  in  tail ;  and  in  case  one  or  more  of  the  daughters  should  die  without 
issue,  it  was  prorided,  that  the  share  or  shares  of  such  daughter  or  daughters,  should  go  to 
the  use  of  the  daughters  of  such  surriTors  or  surriTor,  as  tenants  in  common  in  tail  general : 
the  ultimate  remainder  was  limited  to  the  use  of  the  settlor  in  fee : — 

Held,  that  the  limitation,  in  case  of  the  failure  of  issue  generally  of  any  of  the  daughters, 
to  the  daughters  of  the  surrirors  or  surviTor,  was  a  good  contingent  remainder,  and  not  Toid 
for  remoteness. 

Htld,  al8o»  that  the  words  "  survivors  or  surriTor,"  were  to  be  read  '*  others  or  other," 
and,  consequently,  that  the  limitation  over  to  the  daughters  of  one  of  the  settlor's  daughters 
who  had  issue,  was  not  defeated  by  the  death  of  that  daughter  in  the  life-time  of  another, 
who  subsequently  died  without  issue,  but  that  the  limitation  took  effect  as  a  good  cross 
remainder. 

A  limitation  by  way  of  remainder  cannot  be  roid  for  remoteness. 

General  powers  of  nle  and  exchange  in  a  settlement  are  good. 

VOL.  IV.  B 
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CoLB  t^nd  Countess  of  Z/OttM,  of  the  third  part;  JohnBroum^  and 
Sevell.  Jomes  Agar^  of  the  fourth  part ;  and  Denis  Daly^  and 
James  Dalyy  of  the  fifth  part ;  being  the  settlement  executed 
upon  the  occasion  of  the  intermarriage  of  Thomas  Berming- 
ham  and  Margaret  Daly^  after  reciting  as  therein,  certain 
estates,  called  the  Bermingham  estates,  were  limited,  as  to 
certain  parts  thereof,  t/o  Francis  Lord  Athenry  for  life,  with 
remainder  to  Thomas  Bermingham  for  life ;  and  as  to  the 
residue  of  the  same  estates,  to  the  use  of  Thomas  Berming- 
ham  for  life,  with  remainder,  as  to  the  whole  of  the  estates, 
to  the  use  of  the  first  and  other  sons  of  Thomas  Bermingham 
and  Margaret  Daly,  successively,  in  tail  male,  with  re- 
mainder to  the  first  and  other  sons  of  Thomas  Bermingham 
successively  in  tail  male,  with  remainder  to  the  daughters 
of  Thomas  Bermingham  and  Margaret  Daly^  in  tail  gene- 
ral, with  remainder  to  the  use  of  the  right  heirs  of  Francis 
Lord  Athenry. 

Peter  Daly  had  three  daughters,  viz.,  Honoria^  after- 
wards Viscountess  Kingslandy  Anastasia^  Countess  of  Kerry ^ 
and  the  said  Margaret  or  Margarettay  Lady  Athenry  ;  but 
not  any  male  issue.  Francis  Lord  Athenry  died  in  the  year 
1760,  leaving  the  said  Thomas  Bermingham^  who  then  be- 
came Lord  Athenryy  his  only  son,  him  surviving. 
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^^^'  Peter  Daly  J  previously  to,  and  in  the  year  1752,  was 

seised  in  his  demesne  as  of  fee,  of  the  lands  comprised  in 
the  next  mentioned  deed,  which  were  called  the  Quansbury 
or  Daly  estate;  and  being  so  seised,  by  indenture  bearing  date 
the  6th  of  February,  1752,  and  made  between  Peter  Daly ^ 
of  the  first  part,  the  said  Thomas  Lord  Athenry^  and 
James-  Daly^  of  the  second  part,  and  Malachy  Daly^  and 
Ignatius  Blake^  of  the  third  part ;  it  was  witnessed,  that 
the  said  Peter  Daly,  for  the  purpose  of  settling  the  said 
lands  to  the  uses  thereinafter  mentioned,  subject  to  the 
dower  oi  Elizabeth  Daly^  his  wife,  and  in  consideration 
of  natural  love  and  affection  for  his  said  daughters.  Ho- 
noria,  Anastasia^  and  Margaretta^  granted  and  released 
the  said  Daly  estates  to  Thomas  Lord  Athenry  and  James 
Daly  J  and  their  heirs,  to  the  use  of  Peter  Daly  for  his 
life,  without  impeachment  of  waste,  with  remainder  (sub- 
ject to  the  dower  of  Elizabeth  Daly^  his  wife)  to  the  use  of 
the  said  Malachy  Daly  and  Ignatius  Blake^  their  execu- 
tors, &c.,  for  a  term  of  ninety-nine  years,  with  remainder, 
subject  to  the  trusts  of  that  term,  to  the  use  of  his  said 
daughters,  ffoitorto,  Anastafiia^  and  Margaretta^  for  their 
respective  lives,  as  tenants  in  common,  and  not  as  joint- 
tenants,  share  and  share  alike,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  respective  first  and  other  sons  of  the  respective 
bodies  of  the  said  Hanoria^  Anastasia^  and  Margaretta^ 
lawfully  to  be  begotten,  severally  and  successively,  and  of 
the  several  and  respective  heirs  male  of  their  several  and 
respective  bodies,  severally  and  successively. 

By  this  deed  it  was  then  declared^  that  if  any  one  or 
two  of  the  said  daughters  of  the  said  Peter  Daly^  should 
happen  to  die  without  issue  male  of  her  or  their  body  or 
bodies,  then,  as  to  such  part  or  parts  of  the  said  estates  of 
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her  or  them  so  dying  without  issue  male,  the  same  should         IB42. 
stand  limited  to  the  use  of  the  survivors  or  survivor  of  his        coub 
daughters,  the  said  Honorific  Anastcuiaj  and  MargarettOj      sswell. 
share  and  share  alike,  as  tenants  in  common  in  case  of 
two  survivors,  during  the  respective  lives  or  life  of  such 
survivors  or  survivor,  and  after  the  determination  of  the 
respective  estates  or  estate  of  such  survivors  or  survivor, 
remainder  to  the  use  of  trustees  to  preserve,  &c.,  remainder 
to  the  use  of  the  respective  first  and  other  sons  of  the  res- 
pective bodies  or  body  of  such  survivors  or  survivor,  seve- 
rally and  successively  in  tail  male ;  and  in  case  the  said 
Honoria,  Anastasxa^  and  Margaretta,  should  happen  to  die 
without  issue  male  of  their  bo(Kes,  then,  as  to  their  respect- 
ive shares  and  proportions  of  the  said  estates,  to  the  use  of 
all  and  every  their  respective  daughters,  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint-tenants  of  the 
respective  shares  of  their  said  respective  mothers,  and  the 
heirs  of  the  body  and  bodies  of  any  such  daughter  and 
daughters,  lawfully  to  be  begotten ;  and  in  case  one  or  two 
of  the  said  daughters  of  the  said  Peter  Daly  should  happen 
to  die  without  issue  of  her  or  their  body  or  bodies,  then,  as 
to  the  share  or  shares  of  the  said  estates  of  such  daughter 
or  daughters,  so  dying  without  issue,  to  the  use  and  behoof 
of  all  and  every  the  daughter  and  daughters  of  such  survi- 
vors or  survivor,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint-tenants  of  the  respective  shares  of 
such  survivors,  in  case  of  two  survivors,  to  the  daughter 
and  daughters  of  such  survivor,  in  case  there  should  be  but 
one  survivor,  as  tenants  in  common,  and  not  as  joint-tenants, 
and  the  heirs  of  the  body  and  bodies  of  all  and  every  the 
daughter  and  daughters  of  such  survivors  or  survivor ;  and 
in  case  the  said  Honoria^  Anastasta^SLnd  Mor^ore^^a  should 
happen  to  die  without  issue,  then  to  the  use  of  P.  Daly^  the 
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^^^'        third  son  oi James  Daly ,  for  life,  with  divers  remainders  over, 

*— y — ' 

Cole        with  the  ultimate  limitation  to  the  right  heirs  of  Peter  Daly, 
SxwELL.       the  settlor. 

Peter  Daly  died  shortly  after  the  execution  of  the  last 
mentioned  deed,  intestate,  without  having  made  any  dispo- 
sition of  the  reversion  in  fee  of  the  Daly  estates,  which  de- 
scended on  his  said  three  daughters  in  fee,  as  his  co-heiresses 
at  law. 

Honoria  Lady  Kingsland^  and  Anastasia  Countess  of 
Kerry ^  never  had  any  issue :  Margaretta  Lady  Athenry 
and  Countess  of  Louth^  had  not  any  male  issue,  but  she 
had  four  daughters,  viz.,  Matilda^  Mary^  Elizabeth^  and 
Louisa. 

Lady  Matilda  Bermingham  died  in  1788,  in  the  life-time 
of  her  mother,  intestate,  unmarried,  and  without  issue. 

Lady  Mary  Bermingham  married  Viscount  St.  Law^ 
rencey  and  had  issue  four  daughters. 

Lady  Elizabeth  Bermingham  was  married  three  times  ; 
first,  to  Thomas  Bailey  Heath  Sewell;  secondly,  to  Mi- 
chael  Duffieldj  and  thirdly,  to  Joseph  Russell 

Lady  Louisa  Bermingham  married,  first.  Lord  Walls- 
courts  and  afterwards  James  Daly. 

By  indenture  bearing  date  the  23rd  of  February,  1779, 
and  made  between  the  said  Thomas  B.  H.  Sewell  smd  Lady 
Elizabeth  Sewell  (subsequently  to  their  intermarriage),  of 
the  first  part,  and  several  sets  of  trustees  of  the  other  parts, 
after  reciting  the  said  indentures  of  the  30th  of  December, 
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1749,  and  6th  of  February,  1762,  and  that  by  virtue  of  8aid 
indentures,  or  by  other  means,  the  said  Lady  Elizabeth 
Sewell  was  seised,  or  entitled,  in  remainder  or  reversion 
expectant  upon,  and  to  take  effect  in  possession,  after  the 
determination  of  certain  prior  uses  and  limitations  of  or  to 
several  parts,  shares,  and  properties  of  and  in  the  lands  and 
hereditaments  thereinafter  mentioned;  and  reciting,  that 
by  a  certain  postnuptial  settlement  dated  the  16th  of  June, 
1 776,  which  recited  the  smd  title  of  the  said  Lady  Elizabeth 
Sewellf  and  her  desire  to  settle  and  assure  her  said  parts  or 
shares  in  remainder  or  reversion  in  the  said  lands,  and  fur- 
ther reciting,  that  by  said  deed  of  1776  it  was  witnessed, 
that  for  carrying  the  said  desire  into  execution,  and  in  order 
to  bar,  dock,  and  destroy  the  estate  in  remainder  or  rever^ 
sion,  expectant  and  to  take  effect  as  aforesaid,  then  vestea 
in  her,  of  the  said  shares  of  the  said  hereditaments,  but  with- 
out prejudice  to  the  uses  or  limitations  precedent  to  the 
said  remainders  or  reversions,  the  said  Thomas  B.  H.  Sew- 
ell  and  Lady  Elizabeth  Sewell  covenanted  to  levy  a  fine  or 
fines  of  her  said  parts  or  shares  in  remainder  or  reversion, 
and  that  such  fine  or  fines,  &c.,  should  enure  to  the  uses 
following,  that  is  to  say,  that  so  soon  as  the  hereditaments 
comprised  in  the  said  settlements  of  1749  and  1762  should 
fall  into  possession,  by  the  determination  of  the  prior  es- 
tates therein  respectively  mentioned,  Matthew  Lewis  (the 
trustee  of  the  inheritance),  his  heirs,  and  assigns,  should, 
yearly,  during  the  joint  lives  of  the  said  T,  B.  H.  Sewell 
and  Lady  Elizabeth  Sewell^  take  out  of  the  hereditaments 
which  should  first  fall  into  possession,  a  rent-charge  of 
300/*  per  annum,  and  also  out  of  the  other  hereditaments 
which  should  next  fall  into  possession,  the  further  rent- 
charge  of  300/.  per  annum,  to  be  paid  to  Lady  Elizabeth 
for  her  separate  use,  and,  subject  to  said  annuities,  to  the 
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1^2.         ugg  Qf  Thomas  B.  H.  Sewell  for  his  life,  with  remainder  to 

, " 

Cole         the  use  of  Lady  Elizabeth  Sewell  and  the  heirs  of  her  body ; 
Sewell.      and  further  reciting,  that  no  fine  had  been  levied  in  pur- 
statetKent.     suance  of  the  indenture  of  1776,  and  reciting  that  there  was 
issue  of  said  T.  B.  H.  Sewell  by  Lady  Elizabeth,    two 
children,  viz.,  Thomas  Bermingham  Daly  Henry  Sewelly 
and  Elizabeth  Blake  Sewell;  and  reciting  that  T.  B.  H. 
Sewell  was  indebted  to  certain  scheduled  creditors  to  the 
amount  of  6547/.  4«.  6c2.,  the  greater  part  of  which  had  been 
contracted  on  account  of  Lady  Elizabeth  Sewell,  and  that 
being  desirous,  with  the  consent  of  the  said  T.  B.  H.  Sewell^ 
to  secure  the  payment  of  said  debts,  and  also  to  make  some 
provision  for  her  said  two  children,  and  subject  thereto,  to 
settle  and  assure  her  parts  or  shares  of  said  lands  and  here- 
ditaments for  the  benefit  of  her  said  two  children,  and  such 
other  children  as  she  might  thereafter  have,  she  had  agreed 
to  settle  the  same  and  all  her  right  and  interest  in  the  pre- 
mises to  the  uses  thereinafter  declared  ;  it  was  thereby  wit- 
nessed, that  in  order  to  carry  into  effect  said  intention,  and 
to  bar  the  estate  tail  in  remainder  or  reversion,  expectant 
upon,  and  to  take  effect  as  aforesaid,  then  vested  in  her,  the 
said  Lady  Elizabeth   Sewell^  in  the  hereditaments  com- 
prised in  the  said  deed  of  1749  and  1752,  without  prejudice 
to  the  uses,  limitations,  or  charges  precedent  to  the  said 
remainders  or  reversions,  expectant  or  to  take  effect  as 
aforesaid,  then  vested  in  her,  except  the  uses  of  the  deed  of 
1776,  which  were  thereby  relinquished,  and  to  the  intent 
that  the  said  remainders  or  reversions,  expectant  upon,  and 
to  take  effect  as  aforesaid,  of  or  belonging  to  the  said  Lady 
Elizabeth  Sewell,  in  the  said  lands,  but  subject,  and  without 
prejudice  as  aforesaid,  might  be  limited  and  assured  to  the 
uses,  and  subject  to  the  agreements  thereinafter  declared, 
the  said  Thomas  B.  H,  Sewell  and  Lady  Elizabeth  Sewell 
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covenanted  to  levy  fines  of  all  her  undivided  shares  and  1842. 
properties  in  remainder  or  reversion,  expectant  and  to  take  colx 
effect  as  aforesaid,  and  all  and  every  the  rights,  titles,  es-  sswell. 
tates,  and  interests  of  Lady  Elizabeth  Sewett  and  of  Thomas  statement. 
B.  H.  SeweUy  in  right  of  his  said  wife,  in  the  said  Berming- 
ham  and  Daly  estates,  the  said  fines  and  other  assurances 
then  hady  or  thereafter  to  be  had,  to  enure  as  to  the  parts, 
shares,  properties,  estates,  and  interests  of  the  said  Lady 
Elizabeth^  in  remainder  or  reversion,  expectant  and  to  take 
effect  in  possession  as  aforesaid,  of  and  in  the  said  several 
hereditaments  and  premises  thereinbefore  particularly  men- 
tioned, to  the  uses  following,  that  is  to  say,  to  the  use  of 
trustees  for  a  term  of  1000  years,  and  subject  thereto  to 
other  trustees  for  a  term  of  1500  years,  andsubject  to  said  two 
terms  to  other  trustees  for  a  third  term  of  2000  years,  and 
subject  to  said  terms  to  the  use  of  a  trustee,  in  trust  for  the 
sole  and  separate  use  of  Lady  Elizabeth  Sewelly  for  her 
life,  then  to  the  use  of  trustees  for  a  term  of  3000  years, 
and  then  to  the  use  of  Thomas  B.  D.  H.  Sewelly  the  said  son 
of  Lady  Elizabeth^  for  his  life,  with  remainder  to  trustees  to 
preserve,  &c.,  remainder  to  the  first  and  other  sons  of  Tho^ 
mas  B.  D.  H.  Setcelly  in  tail,  remainder  to  his  daughters  as 
tenants  in  common  in  tail,  with  cross  remainders;  remainder 
to  the  second  and  other  sons  of  Lady  Elizabeth  Sewell^ 
successively,  in  tail  male,  remainder  to  Elizabeth  Blake 
Sewelly  and  her  daughter  and  daughters,  as  tenants  in 
common  in  tail. 

This  deed  did  not  contain  any  limitation  of  the  ultimate 
reversion ;  and  it  was  by  this  deed  declared  that  it  should 
not  enure  to  any  of  the  uses  or  trusts  of  the  deed  of  1776. 
The  trusts  of  the  four  terms  were  declared  as  follows,  vix. : 
that  for  1000  years,  to  raise  the  said  sum  of  6547/.  4^.  6d. ; 
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1842.  that  for  1600  years,  to  raise  6000/.  for  Lady  Elizabeth  Sew- 
Cole  M;  that  for  2000  years,  to  secure  an  annuity  of  100/.  per 
Sbwell.  annum  out  of  the  lands,  which  should  first  fall  into  posses- 
staiemenu  **®">  ^^  ^  further  annuity  of  100/.  per  annum  out  of  the 
lands,' which  should  next  fiedl  into  possession,  to  be  payable 
during  the  joint  lives  of  T.  B.  H.  Sewell  and  Lady  £/iza- 
beth,  for  the  maintenance  of  their  son,  T.  B.  D.  H.  SeweUy 
during  his  minwity ;  and  the  term  of  3000  years,  to  raise 
3000/.  for  the  portion  of  Elizabeth  Blake  Sewell,  and  also 
a  sum  of  4000/.  for  any  other  younger  children  of  Lady 
Elizabeth  ;  and  the  deed  also  contained  a  covenant  on  the 
part  of  T.  B.  H.  Sewell^  that  in  case  Lady  Elizabeth^  and 
her  said  two  children,  and  all  other  children  whom  she  might 
have,  should  happen  to  die  without  issue,  before  the  sidd  Elarl 
of  Louth  f  or  before  the  death  of  the  survivor  of  the  said  three 
daughters  of  Peter  Daly^  viz.,  Margarettaj  Atutstasia^  and 
HonariOi  so  that  the  term  of  1000  years  could  not  vest  in 
possession,  he  would  pay  the  said  scheduled  debts. 

Shortly  after  the  execution  of  this  deed,  in  Easter  Term, 
1779,  fines  sur  conuzance  de  droits  &c.,  with  proclama- 
•      tions,  were  levied  by  Lady  Elizabeth  and  Mr.  Sewell^  of 
the  lands  comprised  in  the  deeds  of  1749  and  1762. 

Lady  Elizabeth  had  not  any  other  children.  Hanorta 
Lady  KingsUmd  died  in  1784 ;  Margaretta  Countess  of 
Louth  died  in  1793,  and  Anastasia  Countess  of  Kerry ^  the 
survivor,  died  in  1799  ;  and  Thomas  Earl  of  Louth  also 
died  long  previously  to  the  institution  of  the  present  suit. 
All  the  said  daughters  of  Peter  Daly  died  intestate,  and 
without  having  made  any  disposition  of  the  reversion  in  fee 
of  the  Daly  estates,  which  had  vested  in  them  by  descent 
as  above  mentioned. 
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The  trusts  of  the  term  of  ninety-nine  years,  limited  of 
the  Bermingham  estates  by  the  deed  of  1749,  were  satisfied 
many  years  before  the  institution  of  this  suit ;  and,  in  1834, 
a  partition  was  made  of  that  estate,  and  one-third  of  that 
estate,  the  share  of  Lady  Elizabeth  SeweUy  was  conveyed 
in  severalty  to  the  uses  of  the  deed  of  1779. 


A  suit  having  been  instituted  for  the  partition  of  the 
Daly  estate,  comprised  in  the  deed  of  1752,  in  1809  a  de- 
cree was  made,  and  by  indenture  dated  the  30th  of  Septem- 
ber, 1809,  one-third  of  that  estate,  the  share  of  Lady  Eli- 
zabeth Sewellj  was  conveyed  to  a  trustee  to  hold,  upon  the 
uses  and  trusts,  on  which  the  same  stood,  or  were  limited, 
immediately  before  the  said  decree  for  partition. 

On  the  14th  of  May,  1812,  Alexander  Lanery^  and  others, 
the  representatives  of  the  surviving  trustee  of  the  term  of 
1000  years,  created  by  the  deed  of  1779,  filed  their  bill  in 
the  cause  of  Lanery  v.  Duffield^  for  a  sale  of  the  lands  com- 
prised in  that  term,  for  the  purpose  of  paying  the  scheduled 
debts  thereby  secured,  and  in  this  bill  was  set  forth  a  claim 
and  title  to  the  whole  of  the  lands  allotted  in  severalty  to 
Lady  Elizabeth  Sewell^  then  Lady  E.  Duffield^  and  ^Lfeme 
soUf  as  comprised  in  that  term ;  in  that  cause.  Lady  E. 
Duffield^  her  son,  T.  B.  D.  H.  Sewell,  and  his  infant  chil- 
dren, were  defendants. 


Lady  Elizabeth^  by  her  answer,  insisted  that  only  one- 
fourth  of  a  third  of  the  Daly  estates  was  affected  by  the 
trusts  of  the  deed  of  1779,  or  comprised  in  the  term,  of  1000 
years.  In  April,  1819,  a  decree  was  pronounced,  by  which 
it  was  referred  to  the  Master  to  inquire  and  report,  what 
lands  were  comprised  in  the  term.     The  Master  made  his 
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1842.        report  in  June,  1820,  and  thereby  reported,  that  the  trust 
CoLB         term  extended  to  the  whole  of  the  one-third  of  the  Daly 

V. 

Sbwxll.      estates ;  this  report  was  not  excepted  to,  and  was  after- 

Sitttememi.      wards  confirmed.     On  the  4th  of  July,  1820,  a  decree  was 

pronounced  for  the  sale  of  the  whole  or  a  competent  part  of 

the  said  one-third  of  the  Daly  estate  allotted  to  Lady  £/t- 

zabeth  in  severalty,  and  accordingly  a  part  was  sold. 

Some  doubts  having  arisen,  as  to  whether  three  denomi- 
nations of  the  Daly  estates  had  been  included  in  the  term 
of  1000  years;  by  indenture  bearing  date  the  1st  of  Ja- 
nuary, 1826,  it  was  witnessed,  that  for  the  purpose  of  bar- 
ring all  entails,  and  settling  the  lands  therein  comprised,  to 
certain  uses,  John  Nicholas  (the  trustee  of  the  deed  of 
1779),  Lady  Elizabeth  Sewell^  then  Russell^  and  Joseph 
Russellf  her  husband,  according  to  their  estates  and  inte- 
rests, conveyed  all  the  denominations,  all  the  Daly  estates, 
which  had  been  allotted  in  severalty  to  Lady  Elizabeth  by 
the  deed  of  partition,  and  also  an  undivided  third  part  of 
the  Bermingham  estate,  to  Henry  M.  Millar^  as  tenant  to 
the  prtecipef  in  order  that  two  recoveries,  with  double 
vouchers,  might  be  suffered  of  the  said  lands ;  and  it  was 
thereby  covenanted,  that  the  said  recoveries  should  be 
suffered,  and  should,  when  suffered,  enure,  as  to  such  of  the 
said  several  divided  and  undivided  parts,  shares,  and  pro- 
perties, lands  and  hereditaments,  as  were  comprised  in  the 
indenture  of  the  23rd  of  February,  1779,  to  the  uses  in  that 
deed  mentioned,  and  in  confirmation  thereof,  and  of  the 
term  of  1000  years ;  and  after  reciting,  that  certain  deno- 
minations of  land,  thatis  to  say,  Cloon&ghry,  Cloonconey, 
and  Derreen,  of  which  this  deed  stated,  that  Lady  Elizabeth 
Russell  was,  at  the  time  of  making  the  deed  of  1779,  seised 
in  tail  in  renuunder,  or  otherwise,  were  not  comprised  in 
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that  indenture ;  and  reciting  the  proceedings  in  the  cause        ^^^* 
of  Lanery  v.  Duffield,  and  that  Lady  Elizabeth  Bussell  had        colb 
agreed  to  make  the  said  three  denominations  subject  to  the      sewell. 
term  of  1000  years,  it  was,  by  said  deed  of  1825,  further     staiement. 
declared  and  agreed,  that  the  said  recoveries  should  enure, 
as  to  the  said  denominations,  to  the  use  of  the  trustees  of 
the  term  of  1000  years,  and  to  confirm  the  sale  thereof,  and 
to  give  effect  and  validity  to  the  decree  of  1820,  and  the 
proceedings  thereunder,  and  subject  thereto,  to  such  further 
and  other  uses  as  Lady  Elizabeth  Russell  should,  notwith- 
standing her  coverture,  by  deed  or  will  appoint ;  and  as  to, 
for,  and  concerning  the  lands  and  hereditaments  which 
were  comprised  in  the  deed  of  1779,  to  such  further  uses  as 
had  not  been  thereby  declared  concerning  the  same,  as  the 
said  Lady  Elizabeth  Russell  should,  notwithstanding  her 
coverture,  by  deed  or  will  appoint. 

Two  recoveries  were  accordingly  duly  suffered,  as  of 
Hilary  Term,  1825,  by  Lady  Elizabeth  and  Joseph  Rvs^ 
sell,  in  pursuance  of  the  deed. 

Joseph  Russell  afterwards  died,  in  the  life-time  of  his 
wife.  Lady  Elizabeth.  Elizabeth  Blahe  SeweU  married 
Francis  Cole^  and  had  issue  Francis  SewellCole^  the  Plain- 
tiff in  the  present  suit.  Lady  Elizabeth  Russell  made  her 
will,  dated  the  7th  of  August,  1834,  and  thereby  devised 
all  her  real  estate  to  her  gprandson,  the  said  Francis  S.  ColCf 
and  his  heirs,  and  departed  this  life  on  the  23rd  of  Fe- 
bruary, 1838,  leaving  her  son,  T.  B.  D.  H.  Sewell,  the 
principal  Defendant  in  the  present  suit,  her  surviving. 

The  bill  in  the  present  suit  was  filed  by  Francis  Sewell 
ColCf  on  the  28th  of  May,  1840,  and  he  thereby  claimed 
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^^^'  the  whole  of  the  one-third  share  of  Lady  Elizabeth  in  the 
Daly  estate,  except  the  one  undivided  fourth  of  that  share, 
to  which  she  was  originally  entitled. 


Statememt, 


Thomas  B.  D.  H.  Sewettf  and  his  children,  the  Defen- 
dants in  the  case,  on  the  other  hand,  claimed  to  be  entitled 
to  the  whole  of  Lady  ElizabetKs  share  of  the  Daly  estate. 

The  cause  first  came  on  to  be  heard  in  Trinity  Term, 
1842,  when  the  Lord  Chancellor  was  pleased  to  direct  a 
case  to  be  sent  to  the  Court  of  Common  Pleasi  for  the  opi- 
nion of  the  Judges,  upon  the  following  questions : — 

First.  Whether,  at  the  time  of  the  execution  of  the  set- 
tlement of  the  23rd  of  February,  1779,  the  said  Lady  JE/r- 
zabeth  Russell  was  entitled  to  any,  and  what  estates  or 
interests,  vested  or  contingent,  under  and  by  virtue  of 
the  limitations  of  the  settlement  of  the  5th  of  February, 
1752? 

Secondly.  Whether,  having  regard  to  the  settlements  of 
the  30th  of  December,  1749,  and  5th  of  February,  1752, 
any,  and  which  of  said  estates  and  interests  in  the  Daly- 
estate,  and  what  portion  or  portions  thereof,  passed  under, 
or  were  bound  by  the  said  settlement  of  the  23rd  of  Fe- 
bruary, 1779,  and  the  fines  levied  in  pursuance  thereof,  and 
what  was  the  effect  of  such  settlement  and  fines  on  said 
Daly  estate  ? 

Thirdly.  Whether  any,  and  what  portion  or  portions  of 
the  Daly  estate,  were,  by  the  deed  of  the  Ist  of  January, 
1825,  and  the  recoveries  suffered  in  pursuance  thereof,  11. 
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mited  or  made  subject  to  the  uses  of  the  said  settlement  of         ^^^' 
the  23rd  of  February,  1779  ?  Cole 

r. 
Sewsll. 

The  case  was  argued  in  the  Court  of  Common  Pleas  in     statement, 
Hilary  Term,  1843(a),  and  the  following  certificate  was  re- 
turned by  the  Judges : — 

^*  We  have  heard  this  case  argued  by  counsel  for  both 
parties,  and  have  considered  it,  and  we  are  of  opinion,  that 
at  the  time  of  the  execution  of  the  settlement  of  the  23rd 
of  February,  1779,  Lady  Elizabeth  Sewell  was  entitled, 
under  and  by  virtue  of  the  limitations  of  the  settlement  of 
the  5th  of  February,  1752,  to  a  vested  remainder  in  tail,  in 
one-fourth  of  her  mother.  Lady  LoutKs^  one-third  of  the 
Daly  estates,  expectant  upon  the  decease  of  her  mother 
[and  aunts,  Lady  Kerry  and  Lady  Ktngsland]  (b),  without 
issue  male,  and  to  a  contingent  remainder  in  tail  in  one- 
fourth  of  each  of  the  respective  one-thirds  of  her  aunts, 
Lady  Kerry  and  Lady  Ktngsland^  of  the  said  Daly  estate, 
expectant  upon  their  decease  respectively  without  issue 
[and  the  decease  of  Lady  Louthy  without  issue  male]  (b). 

^^  Secondly.  Having  regard  to  the  settlements  of  the  30th 
of  December,  1749,  and  the  6th  of  February,  1762,  we  are 
of  opinion,  that  all  the  estates  and  interests,  to  which  Lady 
Elizabeth  Sewell  was  so  entitled  under  the  limitations  of 
the  settlement  of  1762,  passed  under,  and  were  bound  by 


(a)  5  Ir.  L.  R.  197.  had  been  om  tted  by  a  mere  cleri- 

(Jt)  The  answer  to  the  first  ques-  cal  error,  and  the  Judges  of  the 

tion  did  not  contun  the  words  be-  Court  of  Common  Pleas  expressed 

tween  brackets,  but  it  was  admitted  their  readiness  to  introduce  them 

by  counsel  on  both  sides,  that  they  into  the  certificate. 
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Statement, 


the  settlement  of  tbq  23rd  of  February,  1779,  and  the  fines 
levied  in  pursuance  thereof. 

"  Thirdly.  We  are  of  opinion,  that  the  whole  of  the  one- 
third  of  the  Daly  estate,  which  was  allotted  in  severalty 
to  Lady  Elizabeth  Sewellj  by  the  partition  (save  only  the 
three  omitted  townlands),  was  limited  and  made  subject  to 
the  uses  of  the  settlement  of  the  23rd  of  February,  1779, 
by  the  deed  of  the  1st  of  January,  1825,  and  the  recoveries 
suffered  in  pursuance  thereof. 

"  John  Doherty. 

"  Robert  Torrens. 

*<  Nicholas  Ball. 

"J.  Devonshbr  Jackson/' 


1843. 
j4pril2l. 

ArguMent* 


The  cause  now  came  on  to  be  heard  upon  this  certificate. 

Mr.  Serjeant  Warren^  and  Mr.  George  Digges  Latoudie. 
for  the  Plaintiff. 

The  limitation  over  in  the  deed  of  1752,  in  the  event  of 
the  death  of  any  of  the  daughters  of  Peter  Daly,  the  set- 
tlor, without  issue,  is  void  for  remoteness.  There  is  not  a  pre- 
vious limitation  to  the  issue  generally,  but  the  previous  limi- 
tations might  all  be  exhausted,  without  a  general  failure  of 
issue ;  for  instance,  there  might  be  a  daughter  of  a  son  of  one 
of  the  daughters,  who  could  not  take  under  the  preceding  li- 
mitations, living  at  the  time  of  the  failure  of  the  preceding 
estates.  Jack  d.  Westhy  v.  Fetherstone{a)  is  the  only  au- 
thority, which  can  be  cited  to  sustain  the  limitation  over ; 
and  theCourt  of  Common  Pleas,  feeling  that  they  were  not  at 


(a)  2  Huds.  &  B.  320. 
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"t 

Cole 

V. 

Sevell. 
Argument, 


liberty  to  overrule  that  case,  have  followed  its  authority  with-        ^^3. 
out  hearing  any  argument.  The  case  of  Jack  d.  Westby  v.2%- 
therstonewsLS  decided  in  favourof  the  validity  of  the  limitation, 
because  the  Court  considered  it  to  be  a  limitation  by  way  of 
remainder.    It  is  introduced  by  the  word  "  remainder,"  and 
the  language  used  by  Chief  Justice  J^u^Ac,  in  his  judgment, 
proves  that  it  was  upon  that  ground  that  the  case  was  de- 
cided.    He  says,  ^^  The  next  objection  is,  that  the  limita- 
tion to  the  daughters  of  G.  B,  Whitney  is  after  a  fee  limited 
to  T.  S.  Whitney^  and  therefore  void ;  but  it  is,  evidently, 
not  a  limitation  intended  to  take  effect  after  an  estate  in 
fee,  but  in  place  or  substitution  of  a  fee,  if  that  estate  should 
not  vest.    It  could  not  be  intended  to  be  after  failure  of  the 
heirs  of  T.  S.  Whitney^  because  it  is  to  the  daughters  of 
G.  B.,  Whitney t  and  their  issue,  who,  in  certain  events, 
would  be  heirs  of  T.  S.  Whitney:  if  T.  S.  Whitney  should 
have  issue  female  only,  and  no  issue  male,  then,  and  in  that 
event  only,  he  takes  a  fee ;  but  in  case  of  a  &ilure  of  his 
issue  generally  (not  in  case  of  failure  of  his  heirs),  then 
the  daughters  of  G.  B.  Whitney,  and  the  heirs  of  their 
bodies  are  to  take,  and  they  are  to  take  by  way  of  *  re- 
mainder.'     In  construing  a  deed,  we  are   to  read  words 
according  to  their  legal  signification  ;  a  remainder  can  only 
be  after  a  particular  estate  thereby  already  limited,  and  the 
only  particular  estates,  already  limited  by  this  deed,  are  es- 
tates to  T.  S.  Whitney^  andhis  first,  and  other  sons;  the 
Court  should,  therefore,    refer  the  word  *  remainder'  to 
those  previous  limitations,  after  which  an  estate  by  way  of 
remainder  can  be  limited,  and  not  to  an  estate  in  fee,  after 
which  it  cannot  be  limited."     The  contingency  upon  which 
the  remainder  there  was  limited  to  take  effect,  was  con- 


VOL.  IV. 


(a)  Page  334. 
c 
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1843.  fined  to  the  life-time  of  the  first  taker.  Here,  however,  the 
contingency  is  not  so  confined,  and,  indeed,  it  is  submitted, 
that  the  limitation  is  not  a  remainder  at  cominon  law,  Imt 
a  shifting  or  secondary  use. 


COLB 

V, 

Sewell. 
Arffument. 


[Thb  Lord  Chancbllor: — The  word  <*  remainder** 
could  not  make  any  difference.  In  that  case,  as  in  the  pre- 
sent, the  limitation  over  was  after  a  general  &iiure  <tf 
issue]. 

But,  supposing  the  decision  in  Joeft  v.  Fe^iersifme  to  be 
law,  and  to  apply  to  the  case  before  the  Court,  it  remains 
to  be  considered,  whether  the  contingent  remainder  is  well 
limited,  so  as  to  carry  the  estate  over  by  way  of  eross^remain- 
der ;  the  gift  in  default  of  issue  of  the  daughters,  and  in 
terms,  provides  only  for  the  issue  of  a  survivor  or  survivors 
of  the  daughters ;  there  is  no  gift  of  the  share  of  a  sarviving 
daughter  dying  without  issue  to  the  issue  of  a  daughter 
who  previously  died.  Now  here,  Aiuutasia  Lady  Kerry^ 
who  died  without  issue,  was  the  survivor ;  Lady  EUzabeih 
Sewellj  therefore,  could  not  take  any  thing  under  this  limi- 
tation. Cross-remainders  cannot  be  implied  in  a  deed; 
Edwards  v.  AUi8ton(a).  The  Defendants  will  contend,  that 
the  words  ^*  survivor"  and  **  survivors"  must  be  read 
"other"  and  "others,"  and  Doe  v.  Wainewrtght(b)  will 
probably  be  relied  on.  That  is  a  distinguishable  case; 
there  the  gift  over  was  "  in  case  all  the  children  should  die 
without  issue,"  and  the  Court  was  of  opinion  it  could  not 
give  effect  to  the  word  "all"  without  determining  that 
there  should  be  cross-remainders ;  and  the  whole  context 
required  that  construction.     Here  the  word  is  obviously 

(a)  4  Russ.  7«.  <h)  5  Term  R.  427. 
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used  in  its  primary  sense,  of  one  person  outliving  another.         ^^^' 
In  Edward  v.  AUiaton^  Sir  John  Leach  expressly  admitted        Co[.£ 
that  there  could  not  be  any  doubt  as  to  the  intention  of  the      SewLll. 
parties,  which  plainly  required  cross-remainders,  and  distin-     Argument. 
guished  the  case  from  Doe  v.  Wainewrighi,  by  the  peculiar 
expressions  in  the  latter  case,  **  and  so,  toties  quoties^  as 
any  of  the  said  children  should  die  without  issue,  until 
there  should  be  only  one  child  left."     There  are  no  simi- 
lar expressions  in  the  present  case,  which,  therefore,  &lls 
within  the  general  rule  of  law ;  Crowder  y.  Stone(a)i  Mil^ 
som  V.  Awdry{b)i  Cromek  v.  Lutnb{c). 

The  deed  of  1779,  and  the  fines  levied  in  pursuance  of 
that  deed,  only  comprised  and  affected  the  vested  estates  or 
interests  of  Lady  Elizabeth  Sewell;  now,  her  vested  inte- 
rests, at  that  time,  were  confined  to  one-fourth  of  Lady 
Louth's  one-third  sliare  of  the  Daly  estates. 

[Thb  Lord  Chancbllor  : — But  does  not  a  fine  ran- 
sack the  entire  estate  of  conuzor  in  the  lands,  whether 
vested  or  contingent,  and  vest  all  in  the  conuzee,  unless  an 
intention  to  the  contrary  is  clearly  shewn  ?] 

That  proposition  was  certunly  established  by  the  case  of 
Doe  v.0liver{d)9  upon  the  principle,  that  when  the  inte- 
rest accrues,  it  feeds  the  estoppel,  but  it  was  not  so  decided 
at  the  time  this  settlement  was  made ;  Doe  v.  Martyn{e), 
The  language  of  this  deed  demonstrates  an  intention  to 
include  only  the  vested  shares.  The  deed,  in  its  own  re- 
citals, and  in  its  description  of  the  recited  deed  of  1776, 

(a)  3  Ross.  217.  (^  10  Bam.  &  C.  181 ;  5  Man. 

(6)  5  Ves.  465.  &  R.  202. 

(c)  3  Younge  k  C.  565.  {e)  8  Barn.  &  C.  497. 

c  2 
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1843.         describes  the  expectant  estates  as  *^  then  vested  in  her/' 

Cole         Lady  Elizabeth^  and  in  .the  operative  part,  the  description 

Sevxll.       **  preserved,  by  the  use  of  the  words  of  reference,   *•  as 

4rgwmnit.      aforesaid,"  which  cannot  be  referred  to  any  other  expression 

in  the  deed.     The  woid  *^  vested"  has  a  clear  and  technical 

signification,  and  even  had  the  words  *^  as  aforesaid**   been 

omitted,  the  use  of  the  word  **  vested"  in  the  recitals,  and 

the  fact  of  Lady  Elizabeth  being  seised,  both  of  vested  and 

contingent  estates,  would  be  sufficient  to  confine  the  opera* 

tion  of  the  deed  to  the  estates  then  actually  vested  in  her ; 

Simons  v.  John8on{a). 

The  only  remaining  question  relates  to  the  effect  of  the 
deed  of  1825,  in  connexion  with  that  of  1779.  It  is  con- 
tended, on  the  part  of  the  Defendants,  that  it  comprehended 
all  the  estates  of  which  l^dAy  Elizabeth  was  seised  at  the  time 
of  its  execution ;  but  the  intention  was,  obviously,  to  con- 
firm the  deed  of  1779,  and  to  subject  to  the  trusts  of  the 
term  of  one  thousand  years,  the  three  denominations  which 
had  been  accidentally  omitted,  and  there  is  nothing  to  pre- 
vent the  deed  being  construed  according  to  the  intention. 

The  questions  involve  so  much  difficulty,  that  this  Court 
ought  not  to  decide  them  upon  the  opinions  of  the  Judges 
of  the  Common  Pleas,  but  should  send  the  case  to  another 
Court  of  Law.- 

Mr.  Moore,  Mr.  Brooke^  and  Mr.  Pakenham^  for  the 
Defendant,  T.  B.  D.  H.  Sewell. 

The  objection  that  a  limitation  is  void,  as  being  too  re- 
mote, only  applies  where  such  remoteness  tends  to  a  perpe- 


(a)  3  Barn.  &  Ad.  175. 
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tuity ;  a  limitation,  therefore,  is  never  too  remote,  if  it  can 
be  barred  by  the  owner  of  a  precedent  estate ;  for  instance, 
a  limitation  expectant  upon  an  estate  tail,  can  never  be 
void  for  remoteness,  as  the  power  of  the  tenant  in  tail  de- 
feats the  tendency  to  a  perpetuity  ;  the  rule  against  perpe- 
tuities, consequently,  cannot  be  applied  to  limitations  by 
way  of  remainder  at  common  law(a)  ;  if  the  remainder  is 
vested,  there,  of  course,  is  no  perpetuity ;  if  the  remainder 
is  contingent,  it  must  vest,  if  at  all,  immediately  on  the  ex- 
piration of  the  preceding  estate.     Suppose  a  limitation  to 
A.  for  life,  and  if  B,  dies  without  issue,  remainder  to  C.  Z). 
in  fee,  how  can  it  be  argued  that  such  a  limitation  tends 
to  a  perpetuity  ?     It  is  not  a  limitation  to  take  effect  after 
a  general  failure  of  issue,  but  a  limitation  to  take  effect  in 
the  event  of  a  failure  of  issue  at  a  particular  time.     If  B. 
dies  without  issue  in  the  life  of  A.^  C  DJs  estate  at  once 
takes  effect,  at  A*8  death,  and  if  not  then,  it  can  never 
take  effect  at  all.     The  decision  in  Doe  v.  Fether8ione{b)  is 
precisely  in  point,  and  it  may  be  observed,  that  that  deci- 
sion was  confirmed,  upon  appeal,  by  the  Court  of  Exche- 
quer Chamber.     The  Court  seems  to  have  put  the  case 
upon  the  clear  general  ground  of  the  limitation  being  a  con- 
tingent remainder;  Lampefs  ca8e(c)y  Cholmley's  ca8e(d)j 
Beck's  ca8e(e). 
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Assuming,  then,  that  the  limitation  in  question  is  not 
void  for  remoteness,  are  valid  cross-remainders  created  by 
the  deed  of  1752?     The  word  "survivor"  must  be  read 


(a)  How  will  this  doctrine  be    initio  as  contingent  remainders  ? 
affected  by  the  Act  7  &  8  Vict.        (ft)  2  Huds.  &  B.338. 


c  76  ?  Will  the  eighth  section  be 
held  to  avoid  retrospectively,  as 
shifting  uses,  limitations,  which 
could  have  been  only  supported  ab 


(c)  10  Rep.  46,  h. 

(d)  2  Rep.  50,  a. 

(0  Cro.  Car.  863 ;  Litt.  R.  159. 
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1843.  "other;"  Doe  v.  Wainewright{a\  already  referred  to,  is  a 
strong  authority  upon  this  point ;  there  the  limitation  was 
to  the  "surviving  child  or  children,"  an  exprearion  &r 
more  personal  than  the  word  "  survivor"  simply.  Edwardi 
V.  AUi8ton{b)  is  quite  distinguishable ;  in  that  case  it  was 
attempted  to  imply  cross-remainders,  between  all  the  mem- 
bers of  a  class  of  persons ;  here  it  is  only  contended,  that 
by  the  fair  construction  of  the  express  words  of  a  deed, 
cross-remainders  have  been  created. 

The  next  question  is,  what  estates  were  included  in  the 
operation  of  the  settlement  of  1779  ?  That  deed  commences 
with  a  recital  of  the  deed  of  1752,  and  this  would,  there- 
fore, seem  to  indicate  a  clear  intention  to  pass  all  that  was 
included  in  that  deed.  The  covenant  at  the  conclusion  of 
the  deed  of  1779,  by  Thomcu  B,  H.  Sewett^  providing,  that 
in  the  event  of  a  total  failure  of  the  issue  of  Lady  Elizabtth 
Sewell^  before  the  decease  of  the  survivor  of  the  three 
daughters  of  Peter  Dalyy  so  that  the  term  of  one  thou- 
fitand  years  could  not  vest  in  possession,  he  would  pay  the 
scheduled  debts,  proves,  that  the  parties  had  in  their  con- 
templation the  contingencies,  in  which  it  would  happen 
that  Lady  Elizabeth  would  acquire  an  enlarged  interest  in 
the  estates ;  and,  indeed,  there  was  not  much  difference  in 
point  of  probability  as  to  the  vesting  in  actual  possession  of 
the  vested  and  contingent  estates,  for  the  deed  of  1752  had 
been  executed  twenty-seven  years  previously,  and  neither 
Lady  Kerry^  nor  Lady  Kingsland^  had,  or  were  likely  to 
have,  any  issue.  The  deed  contains  words  amply  sufficient 
to  convey  all  the  estates  and  interests,  vested  or  contin- 
gent, which  Lady  Elizabeth  had.     A  fine  was  levied  ;  that 

(a)  5  Term  R.  427.     See  also        (6)  4  Russ.  78. 
Cur  sham  v.  Newland,  2  Beav.  145. 
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fine  was  to  operate  apon  her  "parts,  shares,  and  properties,        1843. 
right,  titles,  estates,  and  interests,  in  remainder,  or  reversion/'        cole 
Why  should  the  Court  suppose  that  any  distinction  was  taken      seweu.. 
between  "  estates  in  remainder"  vested,  and  "  estates  in  re- 
mainder" contingent  ?  Why  exclude  the  latter  from  the  ope- 
ration of  the  general  and  express  words  of  the  deed?  But  the 
use  of  the  terms  <<  vested,"  in  the  recital,  and  ^^  as  aforesaid," 
in  the  operative  part,  is  relied  on.     Now,  the  word  ^<  ex- 
pectant," which  is  as  technically  applicable  to  contingent 
remainders,  is  also  used  in  the  recitals;  the  words  ^<as 
aforesaid,"  may  be  taken  in  reference  to  <^  expectant,"  and 
the  C!ourt  will  not  adopt  any  other  reference,  for  the  pur- 
pose of  defeating  the  very  general  and  extensive  words  of 
the  deed. 

The  deed  of  1825  had  the  effect  of  fettering  with  the 
trusts  of  the  settlement  of  1779  the  whole  of  the  one-third 
of  the  Daly  estate,  which,  under  the  decree  for  partition, 
had  been  conveyed  in  severalty  to  Lady  Elizabeth  SewelL 
The  decree  in  the  cause  of  Xan€7y  v.  2)t{/^U  is  recited 
without  objection  or  iqipeaehment.  Now,  under  that  de- 
cree, there  had  been  an  especial  reference  to  ascertain  the 
premises  comprised  in  the  term  of  one  thousand  years, 
created  by  the  deed  of  1779,  and  the  result  of  that  inquiry 
was  a  report,  that  it  included  the  whole  of  Lady  Elizabeth's 
one-third,  and  that  report  was  not  excepted  to ;  the  recital, 
therefore,  of  that  decree,  amounts  to  an  implied  approba- 
tion of  it,  particularly,  when  the  omission  of  three  denomi- 
nations from  that  term  was  the  very  subject  of  the  deed  of 
1826.  By  the  deed  of  1779,  the  reversion  in  fee,  which 
descended  from  PUer  Daljfj  had  not  been  disposed  of;  and 
the  power,  which  is  reserved  to  Lady  £toaic^A  by  the  deed 
of  1826,  relates  to  that  reversion.    This  construction  of  the 
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deed  of  1825  renders  it  immaterial,  whether  the  deed  of 
1779  did  or  did  not  operate  upon  the  then  contingent  es- 
tates of  Lady  Elizabeth  SewelL 

Mr.  LcUouchCy  in  reply. 

Mr.  Fearne^s  authority  is  distinct  upon  the  question 
whether  a  limitation  by  way  of  remainder  can  be  too  re- 
mote ;  he  say8(a),  **  Any  limitation  in  future,  or  by  way  of 
remainder,  of  lands  of  inheritance,  which,  in  its  nature,  tends 
to  a  perpetuity,  even  although  there  be  a  preceding  vested 
freehold,  so  as  to  take  it  out  of  the  description  of  an  execu- 
tory devise,  is  by  our  Courts  considered  void  in  its  crea- 
tion." And  again,  speaking  of  executory  devises,  to  take 
effect  on  a  failure  of  issue,  he  say8(6),  '^  If  the  limitation 
rests  solely  upon  the  usual  extent  and  import  of  those 
words,  the  limitation  over  is  too  remote,  and  therefore  void.*' 


With  respect  to  the  word  "survivor,"  the  Court  will 
lean  against  the  construction  contended  for.  In  Leeming 
V.  Sherratt{c)y  Sir  James  Wigram  refused  to  construe  "  sur- 
vivor" "  other;'*  and  in  Davidson  v.  Dalla8(d)f  Lord  Eldon 
said,  it  was  a  forced  construction(6). 


April  27.      The  Lord  Chancellor  : — 

Judgment.  In  this  causc,  I  sent  a  case  to  the  Judges  of  the  Court  of 

Common  Pleas,  for  their  opinion  upon  certain  questions  of 


(a)  Page  502. 

(b)  Page  485. 

(c)  2  Hare,  14. 

(d)  14  Ve«.  576. 


of  remainder  can  be  too  remote, 
has  recently  been  the  subject  of 
considerable  discussion ;  Lewb  on 
Perpetuities,    495  ;     Jarman    on 


(e)  The  first  point  in  this  case.    Wills,  vol.  ii.  727 ;  8  Jurist,  part  ii. 
viz. :  Whether  a  limitation  by  way    pages  22,  288. 
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law,  arising  out  of  a  settlement,  and  the  Judges  having  re-        \S4S^ 

turned  their  certificate,   the  questions  have  been  argued 

before  me  at  great  length,  but  not  at  greater  length  than 

the  difficulty  of  some  of  them  justified.     I  have  considered     judgment, 

the  case  with  great  attention,  and  I  am  now  prepared  to 

state  the  conclusions  at  which  I  have  arrived. 

The  facts  are  somewhat  complicated,  particularly  from 
the  state  of  the  family,  as  connected  with  the  devolution  of 
the  different  shares  of  the  daughters.     There  were  two  es- 
tates, one  was  settled  in  the  usual  way,  with  uses  regularly 
limited,  and  in  regard  to  which  no  question  arises,  except 
that  an  argument  has  been  founded  upon  them,  bearing 
upon  the  construction  of  the  settlement  of  1779.     The  set- 
tlement of  1752,  upon  which  the  main  question  of  law  de- 
pends, was  a  settlement  of  certain  estates  to  the  use  of  the 
father,  Peter  Daly,  for  his  life,  subject  to  dower  for  Eliza- 
bethj  his  wife ;  remainder,  after  a  term  to  which  I  need  not 
particularly  advert,  to  the  use  of  bis  three  daughters,  as 
tenants  in  common  for  life ;  remainder  to  trustees  to  pre- 
serve, &c.,  with  regular  remainders,  as  to  the  several  shares 
of  his  daughters,  to  their  respective  sons  successively  in 
tail  male,  as  tenants  in  common.     Then  follows  a  regular 
limitation  over,  upon  which  some  argument  has  been  founded, 
but  which,  in  my  opinion,  cannot  be  sustained  in  point  of 
law,  because  this  regular  limitation  over  in  case  of  default 
of  issue  male  of  the  daughters  cannot  affect  the  construc- 
tion of  the  subsequent  limitations  over.     The  limitation  in 
default  of  issue  male  of  the  daughters  is,  as  to  their  res- 
pective shares,  to  the  use  of  their  respective  daughters  as 
tenants  in  common  in  tail.     So  far  there  can*  be  no  ques- 
tion. 
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^^^'  Then  comes  the  first  clause,  upon  which  the  gpreat  ques- 

tion arises ;  ^<  and  in  case  one  or  two  of  the  said  daughteis 
of  the  said  Peter  Daly  should  happen  to  die  without  israe 
Judgmemt.  ^^  ^^^  ^^  ^^^^^  ^^Y  ^^  bodics,  then  as  to  the  share  or  shares 
of  the  lands  and  premises  aforesidd  of  such  daughter  or 
daughters  so  dying  without  issue,  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  such  survivors  or  sar- 
vivor,  share  and  share  alike,  as  tenants  in  coaunoii,  andnol 
as  joint  tenants,  of  the  respective  shares  of  such  survivors,  h 
case  of  two  survivors,  to  the  daughter  and  daughters  of  such 
survivor,  in  case  there  be  but  one,  as  tenants  in  oommoD, 
and  not  as  joint-tenants,  and  the  heirs  of  the  body  and  bo- 
dies of  all  and  every  the  daughter  and  daughters  of  audi 
survivors  or  survivor ;  and  in  case  the  said  Hanoria  Lady 
KingslandjAnastasia  DalyfandMargarettaljady  Athehry^ 
should  happen  to  die  without  issue,  then  to  the  use  of  PeUr 
Daly^  &c. ;"  that  is  to  say,  with  cross^remainders  between 
the  daughters  in  tail,  provided  the  limitation  be  good.  I 
do  not  understand  that  the  validity  of  this  limitation  is  dis- 
puted, except  upon  two  grounds.  First,  it  is  said,  that 
this  is  not  a  good  contingent  remainder  at  all,  but  a  shiftily 
or  secondary  use,  and,  being  limited  to  take  effect  upon  a 
general  failure  of  issue,  it  is  too  remote;  and  secondly,  that 
it  is  not  a  good  cross-remainder,  for  it  was  said,  that  the 
word  ^^  survivors'"  must  be  construed  literally,  and  cannot 
be  read  <^  others."  The  question  then  arises,  first,  gene- 
rally, is  this  a  good  contingent  remainder?  and  secondly, 
is  there  a  good  contingent  remainder,  so  as  to  carry  the 
estate  by  way  of  cross-remainder  over  to  the  issue  of  the 
daughter,  who  died  in  the  li£B-time  of  the  sisters,  leaving 
issue? 

The  first  question  depends  upon  this;  the  first  limi- 
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tatioD   being   only  to  the  issue  male  of  the  daughters,         lB4d. 
which  of  course  would  not  include  issue  female  of  the  sons        cols 
of  the  daughters ;  and  the  next  limitation,  although  to  the      sewell. 
daughters  of  the  daughters  in  tail,  not  exhausting  the      jJZ^^ 
whole  line  of  the  issue  of  the  daughters,  the  gift  over  is 
beyond  the  natural  termination  of  the  preceding  limitations, 
because  the  gift  over  is  only  to  take  effect  in  case  of  the 
daughters  dying  without  issue  of  their  bodies  generally,  and 
there  is  no  preceding  limitation  embracing  the  whole  line 
of  the  daughters*  issue.     It  is  said  this  is  not  a  good  con- 
tingent remainder,   and  that  Jiock  d.  Westhy  y.Fether- 
stone(a)  is  not  an  authority,  and  the  counsel  for  the  Flaintiib 
have  endeavoured  upon  this  point  to  sustain  a  distinction 
between  the  cases,  by  the  aid  of  certain  passages  of  the 
judgment  delivered  in  that  case ;  but,  notwithstanding  those 
expressions,  I  am  clearly  of  opinion,  that  the  Judges  in 
Jcu:k  V.  FethersUme  meant  to  decide  the  abstract  legal  pro- 
position, and  I  must  consider  it  as  an  authority.     It  is  said, 
however,  that  in  the  present  case,  this  is  not  a  contingent 
remainder,  but  a  future,  or  secondary,  or  springing  use,  and 
being  to  take  effect  in  default  of  issue  generally,  it  is  too 
remote,  and  therefore  void. 

Now,  if  there  be  one  rule  of  law  more  sacred  than  ano- 
ther, it  is  this,  that  no  limitation  shall  be  construed  to  be 
an  executory  or  shifting  use,  which  can  by  possibility  take 
effect  by  way  of  remainder,  and  the  case  of  CtMrwadine  v. 
Carwadme(b)i  explained  in  the  note  to  Gilbere{c)y  esta- 
blishes this  position.  In  that  case,  Lord  Keeper  Henley  went 
much  out  of  his  way  to  apply  the  rule ;  he  transposed  the 
proviso,  and  put  the  gift  in  a  regular  course  of  limitation, 

(a)  2  Huds.  k  B.  320.  (c)  Page  173  (n.) 

(ft)  1  Eden,  27. 
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in  order  to  give  effect  to  it  as  a  contingent  remaind^ ;  he 
laid  down  the  general  rule  in  the  strongest  terms,  and  with 
precision,  and  I  consider  the  rule  to  be  one  of  universal 
application. 

As  to  the  question  of  remoteness,  at  this  time  of  day,  I 
was  very  much  surprised  to  hear  it  pressed  upon  the  Court, 
because  it  is  now  perfectly  settled,  that  where  a  limitation 
is  to  take  effect  as  a  remainder,  remoteness  is  out  of  the 
question  :  for  the  given  limitation  is  either  a  vested  re- 
mainder, and  then  it  matters  not  whether  it  ever  vest  in 
possession,  because  the  previous  estate  may  subsist  for  cen- 
turies, or  for  all  time ;  or  it  is  a  contingent  remainder,  and 
then,  by  the  rule  of  law,  unless  the  event,  upon  which  the 
contingency  depends,  happen,  so  that  the  remainder  may 
vest  eo  instanti  the  preceding  limitation  determines,  it  can 
never  take  effect  at  all.  There  was  a  great  difficulty  in  the 
old  law,  because  the  rule  as  to  perpetuity,  which  is  a 
comparatively  modern  rule  (I  mean  of  recent  introduction, 
when  speaking  of  the  laws  of  this  country),  was  not  known, 
so  that,  while  contingent  remainders  were  the  only  species 
of  executory  estate  then  known,  and  uses,  and  springing 
and  shifting  limitations  were  not  invented,  the  law  did  speak 
of  remoteness  and  mere  possibilities  as  an  objection  to  a 
remainder,  and  endeavoured  to  avoid  remote  possibilities; 
but  since  the  establishment  of  the  rule  as  to  perpetuities, 
this  has  long  ceased,  and  no  question  now  ever  arises  with 
reference  to  remoteness;  for  if  a  limitation  is  to  take  effect 
as  a  springing,  shifting,  or  secondary  use,  not  depending  on 
an  estate  tail,  and  if  it  is  so  limited,  that  it  may  go  beyond 
a  life  or  lives  in  being,  and  twenty-one  years,  and  a  few 
months,  equal  to  gestation,  then  it  is  absolutely  void  ;  but 
if,  on  the  other  hand,  it  is  a  remainder,  it  must  take  effect 
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if  at  all,  upon   the  determination  of  the  preceding  estate.         \SiS. 
In  the  latter  case,  the  event  may  or  may  not  happen,  before,         colb 
or  at,  the  instant  the  preceding  estate  is  determined,  and  the      Se^tell. 
limitation  will  fail,  or  not,  according  to  that  event.   It  may      judament, 
thus  be  prevented  from  taking  effect,  but  it  can  never  lead 
to  remoteness.     That  objection,  therefore,  cannot  be  sus- 
tained against  the  validity  of  a  contingent  remainder.     If 
the  remainder  over  had  been  regularly  in  default  of  issue 
male  of  the  daughters,  it  would  have  taken  effect,  when 
and  if  that  failure  happened.     Now  the  remainder  over  is 
in  default  of  issue  generally,  but  it  can  only  take  effect, 
when  and  if  there  is  a  failure  of  issue  male,  that  is,  upon 
the  regular   determination  of  the  previous  estate;   there 
is  no  distinction  in  point  of  perpetuity  between  the  limita- 
tions ;  either  can  only  take  effect  at  the  same  period.     The 
simple  distinction  is,  that  although  the  event  happen,  the 
latter  gift— depending  upon  the  contingency — may  never 
take  effect ;   but  that  introduces  no  question  of  remote^ 
ness. 

What  other  objection,  then,  can  be  taken  to  this  as  a  con- 
tingent remainder?  This  limitation  appears  to  me  to  be  one  of 
the  most  regular,  technical,  contingent  remainders,  that  can 
be  conceived.  The  estate  is  first  limited  to  the  daughters  for 
their  respective  lives,  with  remainder  to  their  sons  in  tail 
male,  with  remainder  to  the  daughters  of  the  daughters  in  tail 
general ;  and  then,  if  the  daughters  die  without  issue,  re- 
mainder over.  What  can  be  more  regular?  If  the  re- 
mainder over  take  effect  at  all,  it  must  take  effect  imme- 
diately upon  the  natural  determination  of  the  preceding 
estates :  for  if  at  the  time  of  failure  of  issue  male  of  the 
daughters,  there  should  also  be  a  failure  generally  of  their 
issue,  then  the  preceding  limitations  are  subsisting  up  to  the 
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1843.  ^^>  ^^  which  the  contingent  remainder  oyer  is  limited  to 
take  effect,  and  are  only  exhausted  at  that  moment ;  and 
supposing  that  at  the  determination  of  those  preceding 
limitations,  there  are  other  issue  of  the  daugrhters-— issue 
female  of  their  sons,  for  instance,  who  do  not  take  estates 
under  those  preceding  limitations,  then  the  contingencj 
does  not  happen,  upon  which  the  remainder  was  to  take 
effect,  although  the  preceding  estates  are  determined,  and 
the  remainder  over  is  consequently  destroyed.  The  limi- 
tation, therefore,  plainly  falls  under  Mr.  Feame^s  second 
class  of  contingent  remainders,  which  is  thus  defined: 
^*  Where  some  uncertain  event,  unconnected  with,  and  col- 
lateral to,  the  determination  of  the  preceding  estate,  is,  by 
the  nature  of  the  limitation,  to  precede  the  remainder. 
As  if  a  lease  be  made  to  A.  for  life,  remainder  to  JB.  for 
life,  and  if  J3.  die  before  A.,  remainder  to  C  for  life :  here 
the  event  of  B*s  dying  before  A.  does  not  in  the  least  affect 
the  determination  of  the  particular  estate,  nevertheless,  it 
must  precede  and  give  effect  to  C*8  remainder;  but  audi 
event  is  dubious ;  it  may  or  may  not  happen,  and  the  re- 
mainder depending  on  it  is  therefore  contingent"(a).  Thb 
example  is  a  clear  contingent  remainder,  but  the  preceding 
estates  will  not  determine  until  their  natural  expiration. 

Mr.  Fearne  then  puts  this  case  taken  from  Leonard(p)\ 
**  So,  if  lands  be  given  to  A.  in  tail,  and  \{B.  come  to  West- 
minster Hall  such  a  day,  to  B.  in  fee.  Here  2?.'«  coming  to 
Westminster  Hall  has  no  connexion  with  the  determina- 
tion of  A.'s  estate ;  but  as  it  is  an  uncertain  event,  and  the 
remainder  to  B,  is  not  to  take  place,  unless  it  should  happen, 
such  remainder  is,  therefore,  a  contingent  remainder."    Now, 

(a)  Page  6.  (b)  4  Leo.  237. 
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this  must  be  read  thus :  ^<  If  J5.  come  to  Westminster  Hall  1843. 
such  a  day,  remainder  to  B.  in  fee ;"  for  B.*s  estate  was  not  cole 
intended  to  take  effect  in  derogation  of  the  preceding  sbwbll. 
estate;  it  was  the  case  of  a  limitation  to  one  in  tail,  and 
after  the  determination  of  that  estate,  if  J5.  should  come 
to  Westminster  Hall  on  a  given  day,  then  to  another. 
What  is  that  but  a  regular  limitation  after  the  determi- 
nation of  the  preceding  estate,  but  depending  upon  a 
collateral  event?  Is  not  that  exactly  this  case?  The 
limitation  here  is  to  a  particular  class  of  the  issue  of 
the  daughters,  and  a  gift  over,  if  the  daughters  die  with* 
out  issue  generally.  The  contingency  here,  then,  is  the 
death  of  the  daughters  without  issue.  Is  there  any  ob- 
jection to  the  nature  of  this  contingency  ?  The  previous 
estates  are  to  continue  until  their  natural  determination ; 
the  remainder  over  depends  on  an  event  collateral  to  the 
determination  of  the  previous  estates.  The  nature  of  that 
collateral  event  is  unimportant.  Whether  it  be  a  dying 
without  issue,  a  particular  tree  standing  or  falling,  a  party 
coming  to  Westminster  Hall,  or  whatever  be  the  event,  on 
which  a  man  in  his  caprice  may  choose  to  rest  the  contin- 
gency, upon  which  the  limitation  over  is  to  take  effect,  is 
perfectly  indifferent. 

The  first  instance  of  Mr.  Fearne  is  taken  from  Coke 
LiUleton(a)y  and  the  passage  shews  there  was  then  a  diffi- 
culty about  remote  possibilities,  which  does  not  exist  at 
this  moment.  Lord  Coke,  speaking  of  this,  says :  <*  So  it 
is  if  a  man  make  a  lease  for  life  to  A.,  B,j  and  C,  and 
if  B.  survive  C,  then  the  remainder  to  B.  and  his  heirs : 
here  is  another  exception  out  of  the  said  rule,  for  albeit  the 

(a)  Co.  Litt.  d7B,  a. 
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person  be  certain,  yet  inasmuch  at  it  depends  upon  tk 
dying  of  J3.  before  C,  the  remainder  cannot  vest  in  C  pre- 
sently :  and  the  reason  of  both  these  cases  in  effect  1%  be> 
cause  the  remainder  is  to  commence  upon  limitation  of 
time,  viz.  upon  the  possibilitie  of  th^  death  of  one  man  be- 
fore another,  which  is  a  common  possibilitie."  The  con- 
cluding words  shew,  that  in  those  early  times  they  were 
looking  to  the  period  when  the  contingency  might  ariie. 
The  effect,  however,  of  the  modern  rule  against  perpetuities 
has  been  to  render  this  doctrine  obsolete,  althoug'h  it  h» 
rendered  void  successive  life  estates  to  successive  unborn 
classes  of  issue.  In  Nicholls  v.  Sh^ffield{a)  the  Court  heli 
that  a  proviso  for  shifting  an  estate  after  an  estate  tail  was 
valid;  and  l^oxA Kenyoui  who  was  then  at  the  Rolls,  woaU 
not  listen  to  an  argument  founded  on  remoteness,  because 
the  limitation  over  might  at  any  time  be  barred  by  the  pre- 
vious tenant  in  tail. 

The  question  has  often  been  discussed  in  recent  times, 
how  far  the  general  powers  of  sale  and  exchangee,  which 
are  usual  in  settlements,  are  good,  and  their  validity  has  been 
doubted(&).  I  cannot  say  that  1  entertain  any  doubt  upon 
the  point.  I  think  that  they  are  perfectly  good,  although 
not  in  terms  confined  within  the  rule  against  perpetuities, 
and  upon  this  principle,  that  such  powers  may  be  barred  by 
the  owner  of  the  preceding  estate  tail;  and  if  once  an  estate 
in  fee  has  been  acquired  by  any  one  claiming  under  the  li- 
mitations of  the  instrument,  by  which  the  power  was 
created,  it  naturally  ceases. 

(a)  2  Bro.  C.  C.  215.  138  (n.)  j  Boyce  v.  Hanning^  2 

(Jb)  Ware  v.  Polhilh  1 1  Ves.  257 ;  Crompt  &  J.  334 ;  2  Tyrw.  327 ; 

Biddle  y.  Perkins,  4  Sim.   135;  Treatise  of  Powers,  vol.  ii.  p.  4^1; 

Earl  o/Pawis  v.  Capron,  4  Sim.  Cruise,  Dig,  vol.  iv.  p.  187. 
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The  present  limitation,  then,  is  a  good  contingent  re-  lB4d. 
mainder ;  and  I  have  now  to  consider  whether  in  its  terms  it  cole 
created  valid  cross-remainders.  It  has  been  insisted  that  Doe 
V.  JVainewright{a)i%  not  an  authority  to  rule  this  case,  and 
that  it  has  not  been  acted  on  with  respect  to  deeds :  but  I 
cannot  ag^ee  with  this  position,  for  I  have  always  thought 
that  the  Judges  in  that  case  only  applied  to  deeds  that  sound 
and  sensible  conistruction,  which  had  previously  been  con- 
fined to  wills.  I  am  not  now  speaking  of  implied  cross-re- 
mainders, but  I  am  speaking  of  the  word  "  survivors"  being 
construed  to  have  the  same  effect  as  **  others,''  in  favour  of 
the  intention.  The  settlor  plainly  intended  that  upon  fidlure 
of  the  issue  of  one  daughter,  the  property  should  go  to 
the  other  daughters  and  their  issue :  it  may  happen  that 
the  exact  description  is  not  answered  by  the  event,  but 
there  is  no  magic  in  the  words,  and  the  intention  is^perfectly 
evident. 

Taking  the  whole  together,  the  settlor  was  looking  to  the 
event  on  which  the  estate  was  to  go  over;  but  he  certainly 
did  not  mean,  that  the  circumstance  of  one  of  his  daughters 
being  actually  alive  at  the  time  of  the  death  of  ^another 
without  issue  should  be  the  event,  upon  which  was  to  de- 
pend the  taking  effect  of  the  limitation,  in  words,  to  the 
survivor  and  her  issue.  In  this  construction  I  am  not 
laying  down  the  law  for  the  first  time.  I  merely  follow 
the  rule  of  law,  as  laid  down  in  the  case  of  Doe  v.  fVaine- 
wrighi  by  much  higher  authority,  and  I  follow  it  readily, 
because  I  consider  it  a  sound  and  sensible  rule  of  construc- 
tion, and  because,  in  this  case,  it  enables  me  to  give  effect  to 

(a)  5  Term  R,  427. 
VOL.  IV.  D 
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1643.        the  plain  Intention  of  the  party»  without  doing  the  least 

CoLB        riolence  to  the  language  he  has  used.     I  hold,  therefine, 

8b  WELL.      ^^^  these  cross-remainders  were  well  created;  and  if  that 

juZm^t     ^  ®^»  ^^^  opinion  of  the  Court  of  Common  Pleas  is  correct 

as  regards  the  first  point,  only  altering  the  certificate  where 

an  expression  is  incorreet(a). 

The  Judges  are  also  right,  I  apprehend,  upon  the  second 
point.  Lady  Elizabeth  had  not  the  whole  third  of  her 
mother's  share,  at  the  time  of  the  execution  of  the  deed  of 
1779,  because  LeAy  Matilda  was  then  living ;  but  beug  en- 
titled to  a  vested  remainder  in  one-fourth  part  of  her  mo- 
ther's share,  and  to  contingent  estates  tail  in  one-fourth 
part  of  the  third  shares  of  her  mothers  sisters,  she  settled 
all  her  shares,  and  levied  fines.  It  is  said,  in  the  first  plaoe^ 
that  these  only  included  vested  shares,  and  the  word 
«  vested"  is  relied  on.  I  think  it  clear,  however,  that  there 
is  nothing  in  the  deed  to  confine  its  operation  to  vested 
shares.  **  Vested''  here  means  transmissible.  She  intended, 
by  this  deed,  to  convey  all  the  interest  she  had  in  the  pro- 
perty, whether  vested  or  contingent,  and  the  purposes  of 
the  settlement  shew  that  such  was  her  intention.  She  con- 
veyed the  whole  estate,  not  merely  her  undivided  share  of 
it,  and  levied  a  fine,  the  effect  of  which  is,  that  the  entire 
estate  is  ransacked  and  operated  upon  by  the  fine.  There 
is  nothing  upon  the  face  of  the  deed,  shewing  an  intention 
to  confine  its  operation  ;  and  there  are  words  even  more  ge- 
neral, than  the  description  which  I  have  referred  to,  carry- 
ing the  case  beyond  a  vested  estate.  I  am  not  now  allud- 
ing to  the  usual  words,  "  all  the  estate,  right,  title,  &c. ;" 
but  in  a  subsequent  part  of  the  deed,  speaking  of  the  fine, 

(a)  See  anUt  P*  15,  n. 
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the  words  are»  **  aa  to,  for,  and  concerning  the  parts,  shares,         1843. 
and  proportions,  rights,  titles,  estates  and  interests  of  her,        cols 
the  said  Lady  Elizabeth  SewelU  in  remainder  or  reversion,      sewell. 
expectant  and  to  take  effect  in  possession  as  aforesaid,  of     j^     ^^ 
and  in  the  said  several  hereditaments  and  premises  herein- 
before particularly  mentioned,  &c/' ;  and  I  am  clear  that  the 
words  pass  all  the  interests  so  vested  in  her,  and  that  she 
could  transfer  them.     The  parties  were  dealing  with  what 
would  come  from  the  aunts,  for  the  clause  at  the  end  of  the 
deed,  referring  to  the  case  of  the  total  failure  of  issue  of 
Lady  Elizabethj  before  the  deaths  of  all  the  persons  there 
named,  shews  they  were  dealing  with  the  interests,  which 
she  would  have  after  that  period.     Upon  this  point,  also, 
I  am  of  opinion,  that  the  Court  of  Common  Pleas  has  come 
to  a  right  conclusion. 

Supposing  then  the  deed  of  1779  to  have  passed  all  the 
interest,  that  was  at  that  time  capable  of  being  transmitted  . 
by  Lady  Elizabeth^  there  was  still  that  share,  which  vested 
in  Lady  Matilda^  who  afterwards  died.  Now,  a  suit  for  a 
partition  was  instituted  in  the  Court  of  Chancery ;  and,  in 
1609,  a  decree  was  made,  and  there  was  a  reference  to 
the  Master  to  inquire  into  the  particulars  of  the  estate,  and 
he  reported,  that  Lady  Elizabeth  was  entitled  to  one-third 
of  the  whole  estate,  and  she  is  treated  as  entitled  to  one- 
third,  as  in  fiict  she  then  was,  for  Lady  Matilda  had  pre- 
viously died.  The  partition  was  accordingly  carried  into 
effect  under  the  decree  of  the  Court.  The  proper  deeds 
were  executed,  and  fines  were  duly  levied ;  and  uses  were 
declared  of  the  portion,  to  which  Lady  Elizabeth  was  en- 
titled, and  no  difference  was  made  as  to  the  particular  inte- 
rest taken  in  Lady  MatiUkCs  share.    This  b  all,  however, 

d2 
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1843.        unimportant  beyond  the  expression  of  intention^  whidi  may 
be  collected. 

Then  comes  the  deed  of  1825.  If  I  hold  that  the  entire 
estate  was  comprised  in  the  term  of  1000  years,  I  mivt 
decide  with  the  Court  of  Common  Pleas,  that  the  deed  of 
1825  conveyed  and  limited  to  the  trustees  the  portion, 
which  belonged  to  Lady  Matilda.  This,  I  confess,  u  a 
question  of  great  ambiguity  and  difficulty ;  the  deed  is  <tf 
this  nature.  By  some  accident,  three  denominationa  of 
the  estate  were  not  included  in  the  deed  of  1779,  and, 
therefore,  not  comprised  in  the  term  of  1000  years;  Lady 
Elizabeth  might  have  kept  these  denominations  ont  of 
the  term  of  1000  years ;  but,  without  any  neeesaty  fcr 
doing  so,  she  joined  in  the  deed  of  1825.  (I  had  nearly 
omitted  to  mention  a  very  material  circumstance.  The  tn»> 
tees  of  the  term  had  filed  a  bill  for  the  purpose  of  rai^ng 
the  charge ;  there  had  been  a  reference  to  the  Master,  and 
he  reported  that  Lady  Elizabeth  was  entitled  to  one-third, 
and  which  was  comprised  in  the  term ;  and  that  report, 
without  exception,  was  confirmed,  and  a  decree  made  for  a 
sale  of  all  the  lands.  This  was  preriously  to  the  deed  of 
1825).  Lady  Elizabeth  was  not  bound  to  suffer  a  reoo- 
yery ;  but  ex  abundanti  cautela  she  did  suffer  a  recovery 
of  the  estate,  and  she  limited  so  much  of  the  estates,  as  were 
comprised  in  the  deed  of  1779,  to  the  uses  of  that  deed; 
but  Lady  Matilda*8  share  was  not  included  in  the  deed  of 
1779.  She  declared,  that  as  to  the  three  denominations, 
the  recovery  should  enure  to  the  use  of  the  trustees  of  the 
term  of  1000  years,  so  that  she  voluntarily  placed  these  de- 
nominations under  the  restraint  of  that  term ;  and  then  she 
declared  in  a  singular  manner,  that  the  estates  comprised  in 
the  deed  of  1779,  of  which  the  uses  are  declared,  should. 
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subject  to  the  trusts  of  that  deed,  stand  settled  to  such  uses  ^Q^^. 
as  she  should  by  deed  or  will  appoint,  notwithstanding  her  colb 
coverture.  This  is  a  mere  question  of  intention ;  it  admits  Szwbll. 
of  little  doubt,  for  when  Lady  Elizabeth  conveyed  the  three  judgment. 
denominations,  and  placed  them,  in  effect,  in  the  deed  of 
1779,  was  she  likely  to  keep  back  the  one-thirty -sixth 
share  ?  It  is  plain  that,  subject  to  the  uses  of  the  deed  of 
1779,  she  intended  to  reserve  a  power  of  disposition  in  her- 
self, notwithstanding  her  coverture,  over  so  much  of  the  es- 
tate as  should  be  left,  after  the  purposes  of  the  deed  of  1779 
were  satisfied.  As  there  is  no  other  limitation  of  this  share, 
her  intention  would  be  defeated,  unless  I  hold  it  to  be  com- 
prised in  the  deed.  Can  I  then  effectuate  her  intention  ? 
I  cannot  conceal  from  myself,  that  it  is  very  difficult  to  do 
this,  but  the  Court  of  Common  Pleas  has  certified  in  favour 
of  that  construction,  and  I  think  I  may  get  over  the  diffi- 
culty in  this  way.  The  decree  in  the  partition  suit  stated 
that  the  whole  estate  was  included  in  the  term.  Lady  £/i- 
zabeth  was  acting  on  her  title,  as  stated  in  the  decree.  Re- 
collect that  this  deed  comprises  in  terms  the  entire  estate, 
including  this  one-thirty-sizth  share.  When  she  limits  the 
estates,  describing  them  as  bound  by  the  deed  of  1779,  I 
must,  in  order  to  give  effect  to  her  intention,  hold  that  she 
was  speaking  of  that  deed,  as  it  had  been  understood  in  the 
decree.  Her  power  rode  over  the  whole  estate,  subject  to 
the  1000  years'  term,  and  she  treats  that  deed  of  1779  as 
comprising  the  estate. 

In  this  way,  by  a  very  liberal  construction,  I  can  effec- 
tuate her  intention.  I  admit  it  is  open  to  very  considerable 
difficulty,  but  I  do  not  feel  sufficient  confidence  in  any  other 
view  that  has  been  suggested  to  my  mind  to  justify  me  in 
differing  firom  the  Court  of  Common  Pleas,  or  in  sending 
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184a  the  case  for  the  opinion  of  another  Court  of  Law.  I  shalU 
therefore,  confirm  the  certificate,  in  all  respects,  after  it  has 
been  corrected  in  the  matter  of  form,  and,  accordingly, 
dismiss  the  bill ;  but  as  the  case  is  one  of  very  considerable 
difficulty,  without  costs. 


Judgmtmt. 
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KEILY  V.  KEILY. 


April  2^,29. 

By  a  deed  of     B  Y  indenture  bearing  date  the  26th  of  August,  1800,  and 

settlement,  ex- 

ecuted  on  the     made  between  John  Keily^  the  elder,  and  John  Keily^  the 

occarion  of  the  i       /•  x  »       r» 

muTiage  of  B..  youngcr,  his  eldest  son,  of  the  first  part :  John  Bagwell^ 
of  which  A,i  Ai^d  Margaret^  his  daughter,  of  the  second  part,  and  Wil^ 
a!  wM*^Li!Ld,  '*^  Bagwell  and  John  Keane^  of  the  third  part,  it  was  re- 
life^^r  '^^n-  ^*^^»  ^^^^  ^  marriage  was  intended  between  the  said  John 
iwir^^t^  XeiVy,  the  younger,  and  Margaret  Bagwell^  and  that  JStcA- 
to  pay  A  an      ard  KetlVf  the  father  of  John  Keily^  the  elder,  had,  by  his 

annuity  daring 

theUfeofi^.;   will  of  the  26th  of  March,   1780,  devised  certain  lands, 

and  certain 

other  landi,  to  Called  the  Dungarvaii  estate,  to  trustees,  to  the  use  of 
absolutely  enti-  John  Keily^  the  elder,  for  life,  and  after  his  decease,  to  the 
conveyed*  upon  ^®  oi  John  Keily^  the  younger,  for  life,  with  remainder  to 
Sr/'Sd"      ^^  ^*®  ^^  ^^^  ^"^  *"^  ^^®'  *^°*  ^^  ^^^  ^^  "^^^^  Keily, 

his  heirs  and 
assigns,  to 

receive  the  rents  and  profits  thereof  during  B,  (the  son's)  life,  and  subject  thereto,  to  secure 
a  jointure  of  300/.  for  the  son's  intended  wife,  and  to  raise  a  sum  of  4000/.  as  portions  for 
the  younger  children  of  the  marriage ;  and  it  was  proTided,  that  these  portions  should  be 
diTided  among  the  younger  children,  in  such  shares  and  proportions  as  B.  should  appoint, 
and  in  default  of  appointment,  share  and  share  alilce,  and  should  be  payable  to  such  of  them 
as  should  be  sons,  at  their  ages  of  twenty-one  years,  and  to  such  of  them  as  should  be  daughters, 
at  their  ages  of  twenty-one  years,  or  days  of  marriage,  which  should  first  happen,  **  if  such 
respective  times  of  payment  should  happen  after  the  death  of  B.,  but  if  before,  then  within 
three  calendar  months  after  the  death  of  the  said  B,,  and  not  before,  or  sooner,  unless  with 
the  consent  of  the  said  A,,  if  living,  and  if  dead,  of  the  said  B,,  testified  in  writing  under 
their  respective  hands  and  seals." 

B.,  after  the  death  of  his  father,  A,^  in  pursuance  of  the  power  contained  in  this  settle- 
ment, executed  an  appointment  in  fjBiiour  of  the  Plaintiff,  who  was  one  of  his  younger  oliil> 
dren,  and  who  had  attained  her  age  of  twenty-one  years,  and  directed  such  portion  to  be 
raised  and  paid  to  her  forthwith. 

Upon  a  bill  filed  to  raise  the  amount  thereof: — field,  that  the  settlement  authorised  /?.,  the 
son,  after  the  death  of  his  father,  to  charge  the  lands  with  the  portion  in  question,  and  to 
direct  iU  immediate  payment. 
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the  younger,  In  tail  male;  with  power  to  the  mdJohnKeily^  ^    ^^^'    , 

the  younger,  to  charge  the  said  lands  with  a  jointure  not        Kzilt 

exceeding  200/.  for  any  woman  he  should  marry,  and  with       Keilt. 

a  sum  not  exceeding  2000/.,  for  the  portions  of  any  younger     statement, 

children  he  should  have ;  and  that  it  had  been  agreed  by 

John  Keilj/j  the  elder,  to  charge  this  Dungarvan  estate 

with  an  annuity  of  900/.  per  annum,  to  be  paid  to  the  said 

John  Keilyj  the  younger,  during  the  life  of  John  Keily^  the 

elder,  and  to  his  eldest  or  only  son,  in  case  of  the  death  of 

the  said  John  KeUy^  the  younger,  during  the  life  of  his 

fiither. 

The  settlement  then  recited,  that  it  was  also  agreed  to 
charge  certain  other  lands,  called  the  lands  of  Tercullenbeg, 
of  which  JohnKeily^  the  elder,  was  the  absolute  owner,  with 
an  annuity  of  300/.,  as  part  of  the  jointure  agreed  to  be  pro- 
vided for  the  said  Margaret  Bagwell j  in  case  she  should  sur- 
vive her  intended  husband ;  and  also  with  a  sum  of  4000/.,  as 
part  of  the  portions  intended  to  be  provided  for  the  younger 
children  of  the  said  intended  marriage ;  and  after  further 
reciting  that  John  Keily^  the  elder,  and  John  Keily^  the 
younger,  had  agreed  to  charge  certain  other  lands,  called 
the  lands  of  Strongeally  (which  were  held  under  a  lease  of 
lives,  with  a  covenant  for  perpetual  renewal,  and  were 
limited  to  John  Keily^  the  elder,  for  life,  with  remainder  to 
John  Keily,  the  younger,  quasi  in  tail),  with  another  an- 
nuity of  200/.,  in  order  to  make  up  the  yearly  sum  of  500/., 
being  the  full  jointure  intended  to  be  provided  for  the  said 
Margaret  Bagwellj  in  case  of  her  surviving  the  said  John 
Keily^  the  younger,  and  also  with  a  sum  of  2000/.,  in  or- 
der to  make  up  the  sum  of  6000/.,  being  the  full  amount  of 
the  portions  agreed  to  be  provided  for  the  younger  children 
of  the  said  intended  marriage,  the  said  indenture  wit- 
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1B43.  nested,  that  the  said  John  Keily^  the  elder,  coriTeyed  the 
Dungarvan  estate  to  W.  BagtoeU  and  John  Kearney  and 
their  heirs,  during  his  life,  upon  trust  to  paj^  daring  the 
life  of  the  said  John  Keily^  the  elder,  an  annaity  of  9(MM. 
per  annum,  to  John  Keily^  the  younger,  and  to  his  eldest 
son,  in  case  he  should  die  during  his  father's  life»  leaTing 
an  eldest  son,  with  the  usual  powers  of  distress  and  entry. 


Stati 


The  lands  of  TercuUenbeg  were  conveyed  to  the 
trustees,  to  hold  to  them,  their  heirs  and  assigns,  for  and 
during  the  lives  of  the  several  cestui  que  vies^  for  whose 
lives  the  said  lands  were  held,  and  for  and  during  the  lives 
of  such  other  persons  as  should,  firom  time  to  time,  be 
added  thereto,  in  pursuance  of  the  covenant  for  perpe- 
tual renewal  in  the  original  lease  thereof  contained,  <*  upon 
trust,  to  permit  and  suffer  the  said  John  Keily^  the  elder, 
and  his  heirs  and  assigns,  to  take  and  receive  the  rents, 
issues,  and  profits  thereof,  until  the  death  of  the  said  John 
Ketly^  the  younger ;"  and  then,  in  case  the  said  Jdargarei 
Bagwell  shall  survive  the  said  John  Keily,  the  younger, 
notwithstanding  the  said  John  Keily^  the  elder,  may  be  then 
living,  **  upon  trust  to  permit  and  suffer  the  said  Mtirgarei 
Bagwdly  and  her  assigns,  during  her  natural  life,  to  have, 
receive,  and  take,  by,  with,  and  out  of  the  rents,  issues, 
and  profits  thereof,  an  annuity,  or  yearly  rent,  or  sum  of 
300/.,  as  and  for  so  much  of  her  said  jointure  of  500/.,'*  &c., 
with  the  usual  powers  of  distress  and  entry  for  securing'  the 
same;  ^'and  to  this  further  intent  and  purpose,  that  in 
case  there  shall  be  an  eldest  or  only  son,  and  one  or  more 
other  child  or  children  of  the  saidJoAn  Keily^  the  younger, 
on  the  body  of  the  said  Margaret  Bagwell^  his  intended 
wife,  to  be  begotten,  or  in  case  there  shall  be  no  son  or 
sons,  or  issue  male  of  the  said  John  Keily^  the  younger,  on 
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the  body  of  the  said  Margaret  Bagwell^  his  intended  wife^  184S. 
to  be  begotten,  or  being  such  son  or  sons,  or  issue  male, 
and  all  of  them  riiall  happen  to  die  without  issue  male 
of  his  or  their  body  or  bodies,  and  there  shall  be  one  or  staummi 
more  daughter  or  daughters  of  him,  the  said  John  Keib/f 
the  younger,  on  the  body  of  the  said  Margaret  Bagwell 
begotten,  living  at  the  time  of  such  fulure  of  issue  male 
as  aforesaid,  or  at  any  time  after,  then,  and  in  any  of  such 
cases,  upon  trust  that  they  the  said  William  Bagwell  and 
John  Keane^  or  the  survivor  of  them,  &c.,  shall  and  do, 
by  demise,  sale,  or  mortgage  of  said  towns,  lands,  heredita- 
ments, and  premises  hereby  last  granted  and  released  to  the 
said  William  Bagwell  ^nd  John  Keane^  or  a  competent  part 
thereof  (but  without  prejudice  to  the  said  annuity,  yearly 
rent,  or  sum  of  300/.),  raise,  levy,  or  borrow,  and  take  up 
at  interest  the  sum  of  4000/.,  as  part  of  the  portion  or  por- 
tions of  such  younger  child  or  younger  children,  daughter 
or  daughters,  as  the  case  may  be;  the  said  sum  of  4000/.; 
to  be  paid  in  manner  following,  that  is  to  say,  if  there  be 
but  one  such  younger  child,  or  one  such  daughter,  then 
the  said  sum  of  4000/.  to  be  paid  as  follows :  if  a  son,  at 
his  age  of  twenty-one  years,  and  if  a  daughter,  at  her  age 
of  twenty-one  years,  or  day  of  marriage,  whichever  shall 
first  happen  ;  and  if  two  or  more  such  younger  children  or 
daughters,  then  the  said  sum  of  4000/.  to  be  shared  and  di- 
vided between  and  amongst  such  younger  children  or 
daughters,  as  the  case  may  be,  in  such  parts  and  propor- 
tions, as  the  said  John  Keily^  the  younger,  shall,  at  any 
time  or  times  during  his  life,  by  any  writing  or  writings 
under  his  hand  and  seal,  attested  by  two  or  more  witnesses, 
or  by  his  last  will  and  testament,  to  be  by  him  signed, 
sealed,  and  published,  in  the  presence  of  three  or  more  wit- 
nesses, direct,  limit,  or  appoint ;  and  in  default  of  such 


42  CASES  IN  CHANCERY. 

1843.  direction,  limitation,  or  appointment,  then  the  said  sum  of 
4000/.  to  be  equally  divided  amongst  such  younger  diil- 
dren  or  daughters,  as  the  case  may  be,  share  and  shan 
Si^l^f^  Alike ;  the  said  portions  of  such  younger  children  or 
daughters  to  be  paid  in  manner  following,  that  is  to  sa^, 
to  such  of  them  as  shall  be  a  son  or  sons,  at  his  or  tfaor 
tespective  ages  of  twenty-one  years,  and  to  audi  <rfdieai 
as  shall  be  a  daughter  or  daughteirs,  at  her  or  their  veapee- 
tive  ages  of  twenty--one  years,  or  days  of  marriage,  which 
shall  first  happen,  if  such  respective  times  of  payment  hap- 
pen  after  the  death  of  the  said  John  Keily,  the  younger; 
but  if  before,  then,  within  three  calendar  months  aflter  the 
death  of  the  said  John  Keily ^  the  younger,  and  not  before, 
or  sooner,  unless  with  the  consent  of  the  said  John  Keibff 
the  elder,  if  living,  and  if  dead,  of  the  said  John  Keily ^  the 
younger,  testified  in  writing  under  their  respective  hands  and 
seals ;  and  upon  this  further  trust,  that  in  the  meantime,  and 
until  the  said  portions  shall  become  payable  as  aforesaid,  the 
said  William  Bagwell  and  John  Keane,  and  the  survivor  of 
them,  &c.,  shall  and  do,  by  and  out  of  the  rents,  issues, 
and  profits  of  the  said  last-mentioned  towns,  lands,  heredi- 
taments, and  premises  (but  without  prejudice  to  the  said 
annuity,  yearly  rent,  or  sum  of  300/.),  raise  and  levy  such 
competent  yearly  sum  or  sums  of  money,  for  the  mainte- 
nance and  education  of  such  younger  child  or  childien, 
daughter  or  daughters,  as  shall  not  exceed,  in  the  whole^ 
the  interest  of  their  respective  shares  or  proportions  of  said 
sum  of  4000/.,  after  the  rate  of  5/.  in  the  hundred  yearly.'* 

The  settlement  then  witnessed,  that  John  Keily ^  the  el- 
der, and  JoAn  XetVy,  the  younger,  conveyed  the  lands  of 
Strongeally  unto  the  said  William  Bagwell  and  John  Keane^ 
their  heirs  and  assigns,  for  and  during  the  lives  of  the  seve- 
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ltd  catui  que  vies,  for  whose  lives  the  said  lands  were  then  1843. 
held,  and  for  and  daring  the  lives  of,  &c.,  npon  trust  to  kxzlt 
permit  the  said  John  Keily^  the  elder,  and  John  Keily,  the  ksut. 
younger,  according  to  their  respective  estates  therein,  to 
take  and  receive  the  rents,  issues,  and  profits  thereof,  until 
the  death  of  the  said  John  Keilyy  the  younger ;  and  then, 
in  case  the  said  Margaret  Bagwell  should  survive  the  said 
John  Keifyf  the  younger,  upon  trust  to  permit  her  to  re- 
ceive one  further  annuity  or  yearly  rent,  or  sum  of  200/., 
in  order  to  make  up  to  her  a  jointure  of  000/.  by  the  year, 
"with  powers  of  distress  and  entry,  as  before ;  and  subject 
thereto,  to  raise  the  further  sum  of  2000/.  for  the  younger 
children  of  the  marriage,  in  order  to  make  up  the  sum  of 
6000/.,  as  the  portion  or  portions  of  such  younger  children : 
this  latter  trust  was  expressed  in  precisely  the  same  terms 
as  were  used  respecting  the  4000/.,  which  was  charged  upon 
the  lands  of  TercuUenbeg. 

The  settlement  contained  a  declaration,  that  the  rents 
and  profits,  which  should  remain  unsold  or  undisposed  of 
for  the  purposes  for  which  the  same  were  gpranted,  should 
go  to,  and  be  received  by  the  person,  who  would  have  been 
entitled  to  the  same,  if  the  settlement  had  never  been  made* 
Then  followed  a  proviso,  that  in  case  the  said  John  Keily^ 
the  younger,  should  charge  the  Dungarvan  estate  (when  he 
should  be  in  the  actual  possession  thereof),  with  a  jointure 
of  200/.  for  the  sud  Margaret  Bagwell^  and  also  with  a 
sum  of  2000/.  for  the  younger  children,  that  then,  and  in 
such  case,  the  corresponding  charges  thereinbefore  made 
upon  the  lands  of  Strongeally  should  determine  and  cease. 

The  marriage  was  shortly  afterwards  solemnized,  and 
there  was  issue  thereof  three  sons,  tToAit,  Richard^  and 
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1843.  William  (of  whom  Richard  died  abroad,  in  or  about  the 

Kbilt  year  1836,  intestate,  and  without  issue),  and  one  daughter, 

Keilt.  Mary  Keily,  the  Plaintiff  in  the  cause. 


Statement, 


John  Keifyi  the  elder,  died  in  1808,  having  previously, 
by  his  will,  which  bore  date  the  9  th  of  December,  1805, 
devised  the  lands  of  TercuUenbeg  to  trustees,  for  the  use  of 
his  second  son,  Arthur  Keily  (the  Defendant),  for  life,  with 
remainder  to  the  use  of  his  first  and  other  sons  in  tail,  and 
appointed  the  said  Arthur  Keily  his  executor. 

In  1839,  the  Plaintiff,  Mary  Keily^  and  her  brother  JVil^ 
liatn,  having  attained  their  ages  of  twenty-one  years,  their 
father,  John  Keily,  the  younger,  by  deed  of  the  23rd  of 
December,  1839,  appointed  the  sum  of  3692/.,  part  of  the 
sum  of  4000/.,  late  currency,  charged  upon  the  lands  of 
TercuUenbeg  by  the  settlement  of  1800^  in  the  following 
proportions,  that  is  to  say,  21,  to  the  said  William  Keily, 
and  the  residue,  3690/.,  to  the  Plaintiff,  Mary  Keily,  and 
he  directed  that  same  should  be  paid  immediately,  and  that 
until  paid,  the  charge  should  bear  interest  at  six  per  cent. 

A  question  having  been  raised  on  the  part  of  Arthur 
Keily,  the  devisee  of  the  lands  of  TercuUenbeg,  whether, 
upon  the  true  construction  of  the  settlement  of  the  25th  of 
August,  1800,  the  portions  thereby  provided  for  younger 
children,  could  be  raised  during  the  life-time  of  the  father, 
John  Keily,  the  younger,  the  present  bill  was  filed  by  the 
Plaintiff,  Mary  Keily,  and  the  only  question  in  the  cause 
was,  whether  that  settlement  authorized  the  raising  of  such 
charge  during  the  life-time  of  her  father,  John  Keily,  the 
younger. 
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Mr.  Serjeant  Ktatingti  Mr.  Mondhan^  and  Mr.  J.  J. 
Hardty^  for  the  Plaintiff. 

A  question  like  the  present  must  always  depend  npon 
the  particular  penning  of  the  trust,  and  the  intention 
of  the  instrument.  Such  is  the  rule  laid  down  by  Lord 
EldoHy  in  Codrington  v.  Lord  Foley{a).  If  there  be  a  li* 
mitation  to  the  parent  for  life,  with  a  term  to  raise  portions 
at  the  age  of  twenty-one,  or  marriage,  and  the  interests 
have  vested,  and  the  contingencies  have  happened,  primd 
facit  the  intention  is,  that  the  portions  are  to  be  raised ; 
and  this  intention  will  neither  be  controlled  by  the  circum- 
stance, that  the  term  for  securing  the  portions  is  reversion- 
ary, Smyth  V.  Foley{b),  nor  by  the  feet,  that  the  settle- 
ment contains  a  clause  providing  for  the  maintenance  and 
education  of  the  children  so  entitled  to  the  portions ;  Smyth 
v.  Foley  ;  Cotton  v.  Coiton{c).  The  settlement  in  the  pre- 
sent case  ascertains  the  period,  at  which  the  portions  shall 
be  payable,  namely,  the  age  of  twenty-one  years,  or  day 
of  marriage,  provided  such  respective  times  should  happen 
after  the  death  of  John  Keily^  the  younger,  but  not  before, 
unless  with  the  consent  of  John  Keily^  the  elder,  if  living, 
and  if  dead,  with  the  consent  o(  John  Ketly^  the  younger; 
thus  giving  to  the  gprand&ther,  during  his  life,  and  after  his 
death,  to  the  feither,  a  power  to  accelerate  the  time  of  pay- 
ment, if  they  should  think  fit  to  exercise  it.  It  cannot  be 
disputed,  that  the  portions  might  have  been  raised  at  any 
time  during  the  life-time  of  the  father,  with  the  consent  of 
John  Keilyj  the  elder,  alone ;  and  unless  the  Court  is  pre- 
pared to  expunge  from  the  instrument  the  latter  words,  **  if 
dead,'*  that  is,  if  John  Keily,  the  elder,  be  dead,  <<  with  the 


1843. 


Argument, 


(a)  6  Ves.  864.  (c)  3  Younge  k  C.  149  (n.) 

(6)  8  Younge  &  C.  142 ;  see  Michell  v.  McheU,  4  Bear.  550. 
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^^^*  consent  of  the  said  John  Keily^  the  younger,*'  it  most  Ui 
Kmlt  that  a  similar  power  devolved  upon  JohnSjeify,  the  jomiga^ 
Kbut.  after  the  death  of  his  father.  The  plain  and  obvkniB  meu- 
jtr^wZmt.  ^°8»  ^^  ^®  settlement  is,  that  upon  the  death  of  Jokm  EtSgt 
the  elder,  that  consent,  which  during  his  life  was  required  Is 
accelerate  the  raising  of  the  portions,  is  transferred  to  the 
son,  and  his  consent  is  substituted  for  that  of  his  fiither, 
and  becomes  tantamount  thereto;  otherwise,  the  words 
must  be  construed  to  imply  the  absurd  consequence  of  re- 
quiring the  consent  of  John  Keily,  the  younger,  after  Ui 
decease.  It  will  be  said,  that  it  is  unreasonable  to  intend 
that  the  son  should  ever  have  had  the  power  of  acceleratiif 
a  charge  upon  his  fether's  estate ;  but  the  Court  cannot 
act  upon  such  a  principle.  The  intention  of  the  parties  ii 
to  be  ascertained  from  the  construction  of  the  iDstromeot 
itself;  as  Mr.  Baron  Alderaon  said,  in  Smyth  v.JFaleg, 
**  how  is  it  possible  for  a  Judge  to  know,  except  from  the 
instrument,  the  intention  of  the  parties  ?  How  <;an  he 
know,  whether  his  notions  of  expediency  are  the  aame  as 
those  of  the  party,  on  whose  expressed  intentions  he  is  to 
decide  ?"  In  the  instrument  now  before  the  Court,  are  to 
be  found  words  expressly  giving  to  the  father  that  power, 
which,  it  is  submitted  on  the  part  of  the  Plaintiff,  both  does, 
and  ought  to  exist ;  and  which  words  will  not  have  any 
operation,  unless  the  Court  shall  adopt  the  construction, 
which  is  contended  for  on  the  part  of  the  Plaintiff. 

Mr.  Serjeant  fVarrenj  Mr.  Moore^  Mr.  Brooke,  and  Mr. 
Haughton,  for  the  Defendant,  Arthtir  Keily. 

The  question  for  the  Court  to  determine  is,  whether  it 
was,  or  could  ever  have  been  the  intention  of  the  parties  to 
this  settlement,  to  give  to  the  son  a  power  of  charging  his 
father's  estate,  during  his  own  life-time,  with  portions  for  his 
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^  younger  children.  Such  an  arrangement  wouId>  to  say  the  1848. 

?  least  of  it,  appear  to  be  a  very  improvident  one,  and  more  kbilt 

■  particularly  so  where,  from  the  settlement,  it  appears,  that  a  kbilt. 


very  ample  provision  was  made  by  the  fiitber  for  the  son,  du- 
ring his  life.  But,  besides  this,  the  legal  estate  in  these  lands 
of  Tercullenbeg  was  vested  in  <<  John  Keily^  the  elder,  his 
heirs  and  assigns,"  during  the  son's  life;  Broughtan  v. 
Langley{a\  Right  v.  Smieh{b) ;  he  had  the  absolute  and 
uncontrolled  dominion  over  these  lands  during  the  life  of 
John  Keily^  the  younger,  and  the  term  upon  which  these 
portions  were  charged  was  only  reveruonary.     This,  no 
doubty  is  not  sufficient  to  sustain  the  Defendant's  case ;  it  is 
a  circumstance,  however,  strongly  indicative  of  the  intention 
of  the  parties.     But,  still  further,  the  lands  are  conveyed 
to  trustees  to  permit  John  Keily^  the  elder,  his  hdrs  and 
assigns,  to  take  the  rents  and  profits  until  the  death  of  JoAn 
Keily^  the  younger ;  and  then,  that  is,  upon  the  death  of 
John^  the  younger,  to  provide  a  jointure  for  the  intended 
wife ;  and  to  the  further  intent  and  purpose,  to  raise,  &c. 
Now,  where  is  there  any  thing  in  the  subsequent  part  of 
the  deed,  to  displace  this  express  appropriation  of  the  entire 
beneficial  interest  thus  given  to  the  fetber?    The  Court 
ought  to  require  a  very  explicit  declaration  of  the  intention 
to  abridge  such  a  right ;  however,  not  only  is  there  no  such 
declaration  to  be  founds  but  so  fiur  from  there  being  any 
such  intention  expressed  in  the  deed,  all  the  subsequent 
trusts,  comprehending  that  for  the  younger  children's  por- 
tions, are  introduced  with  the  words,  *<  to  the  further  in- 
tent," or  ^*  upon  further  trust,"  plainly  referring  to  that 
portion  of  the  beneficial  interest  in  the  lands,  of  which  no 
previous  trust  had  been  declared,  that  is,  the  rents  and 

(a)  2  Ld.  Raym.  873.  (Jb)  12  East,  456. 
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Aryument, 


profits,  after  the  decease  of  John  Ketty^  the  younger.     If 
the  clause  had  ended  with  the  words,  <<  withm  three  calen- 
dar months  after  the  death  of  the  sud  John  Kdly^  the 
younger/'  there  would  have  been  no  doubt  that  the  por- 
tions could  not  have  been  raised  during  his  life-time.  Where^ 
then,  is  there  to  be  found  such  a  power  as  that  which  b  now 
contended  for  ?     It  is  true,  that  no  precise  form  of  words  is 
necessary  to  create  such  a  power ;  a  recital  or  preamble  in 
a  deed ;  an  exception  out  of  a  prohibition,  as,  for  example, 
a  declaration  that  the  estate  of  a  tenant  for  life  shall  de- 
termine, if  he  alienate,  for  the  purpose  of  preventing  the 
estate  going  according  to  the  limitation,  otherwise  than  in 
the  particular  manner  specified,  may  operate  as  a  good  re- 
servation of  a  power ;  Reade  and  Ncuhe's  CcL8e{a) ;  in  fact, 
any  words,  however  informal,  are  sufficient,  provided  they 
clearly  manifest  the  intent  to  give  such  power.     But  how 
is  it  possible  for  the  Court  to  ascribe  such  a  magical  force 
to  a  mere  negative  clause,  such  as  that  relied  upon  in  the 
present  case,  which  is  so  inconsistent  with  the  previous 
trusts,  and  at  variance  with  the  general  scope  of  the  settle- 
ment, the  intention  of  which  appears  plainly  to  be  to  post- 
pone the  payment  of  the  portions  in  all  events,  until  after 
the  death  of  John  Keily^  the  younger.     How  then  is  the 
clause  in  question  to  be  explained  ?     It  seems  to  contem- 
plate the  contingency  of  the  period  of  the  younger  chil- 
dren attaining  the  age  of  twenty-one  years,  or  marrying,  oc- 
curring after  the  death  of  John  Keilyy  the  younger ;  and  in 
that  event  it  provides  that  the  portions  shall  not  be  raised 
until  such  respective  periods,  unless  John  Keily^  the  elder, 
if  living,  or  John  Keily,  the  youoger,  if  his  father  shall  have 
previously  died,  should  otherwise  direct.     In  this  way  all 


(a)  1  Leo.  147. 


CASES  IN  CHANCERY.  49 

parts  of  the  instraraent  are  reconciled ;  and  the  apparent  ab-  '843. 
surdity,  which  has  been  so  much  pressed  in  argument,  of  a 
party  being  required  to  consent  after  his  decease,  is  completely 
removed :  for  the  £Either,  John  Keilyy  the  younger,  might  Argument. 
reasonably  consent,  during  his  life,  that  the  portions  of  his 
younger  children  shall  be  paid  after  his  decease,  without 
waiting  for  the  arrival  of  their  full  age  or  day  of  marriage. 
The  construction,  which  the  Defendant  thus  contends  for, 
appears  to  be  fortified  by  the  frame  of  the  clause  for  main- 
tenance, *<  and  upon  further  trust,  that  in  the  meantime,  and 
until  such  portions  shall  become  payable  as  aforesaid."  To 
what  period  do  the  words  <*  in  the  meantime"  refer  ?  Evi- 
dently to  the  period  between  the  death  of  John  Keilyy  the 
younger,  and  the  time  of  payment  of  the  portions.  If  the 
view  submitted  on  the  part  of  the  Plaintiff  be  the  true  one, 
it  follows  that  John  Keilyy  the  younger,  might  have  exe- 
cuted an  appointment  in  favour  of  a  younger  child,  imme- 
diately upon  its  birth,  and  claimed  maintenance  to  the  ftiU 
extent  of  the  interest  of  the  4000/.  The  Court  will  struggle 
against  such  an  inference  as  this,  which  yet  appears  to  flow 
inevitably  from  the  construction  contended  for. 

Mr.  Monahan^  in  reply. 


The  Lord  Chancellor  :  jtufyment. 

I  dare  say  that  there  is  a  great  deal  more  in  this  case  than 
I  can  at  present  see,  as  it  has  been  so  strongly  pressed  in 
argument  at  the  bar  by  the  counsel  for  the  Defendant.  1  do 
not,  therefore,  mean  now  to  dispose  of  the  ca!»e  finally,  but 
I  will  state  what  my  present  impression  is. 

VOL.  IV.  E 
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I  do  not  understand  it  to  be  disputed,  that  the  portions 
are  to  be  raised  out  of  the  estate  in  possession  or  in  rever- 
sion, supposing  the  time  for  raising  them  to  have  arrived ; 
but  it  is  insisted  that  I  roust  construe  the  words,  which  re- 
late to  the  accelerating  the  raising  of  the  portions,  as  alto- 
gether inoperative,  or  as  confined  to  the  payment  of  the 
portions. 

The  property  was  thus  circumstanced.  There  were  three 
estates ;  one  of  them,  which  was  called  the  TercuUenbeg 
estate,  was  the  absolute  property  of  the  father,  John  Ketfy, 
the  elder ;  another,  the  lands  of  Strongeally,  was  limited 
to  the  father  for  life,  with  remainder  quasi  in  tail  to  his 
son,  John  Keily^  the  younger ;  and  the  third,  the  Dungar- 
van  estate,  was  devised,  by  an  old  will,  to  the  feither  for  life, 
with  remainder  to  the  son  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male.  By  the  settlement  in  question  the 
father  settled  an  annuity  of  900/.  upon  his  son  during  his 
own  life,  charged  upon  this  Dungarvan  estate,  in  which  he 
had  but  a  life  interest,  thereby  making  a  provision  for  the 
son  during  the  joint  lives  of  himself  and  his  father.  It  is 
said  that  I  should  look  at  the  settlement  to  ascertain  the 
amount,  which  was  settled  by  the  father  upon  the  son,  and 
consider  its  adequacy,  in  relation  to  the  fortune  he  was  re- 
ceiving with  his  wife.  But  I  disclaim  any  such  power.  I 
must  give  to  the  instrument  a  reasonable  construction,  ac- 
cording to  the  surrounding  circumstances  and  the  language, 
which  the  parties  have  adopte$[ ;  but  I  am  not  at  liberty  to 
consider  whether  the  father  gave  too  much  or  too  little  for 
the  fortune  of  the  young  lady,  or,  what  is  of  much  more 
value  in  the  view  of  the  law,  for  the  young  lady  herself. 
That  was  a  matter  entirely  for  the  consideration  of  the 
parties  themselves  at  the  time.     They  were  at  liberty  to 
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'^  make  just  such  terms  as  they  thought  proper,  and  I  have 

**  nothing  whatever  to  do  with  them. 

k 

4       After  having  provided  the  annuity  of  900/.  per  annum  for 
■  his  son,  the  father  charges  the  Tercullenbeg  estate,  to  which 
3  he  was  absolutely  entitled,  with  a  jointure  of  300/.  for  the 
intended  wife,  and  4000/.  as  portions  for  the  younger  child- 
ren of  the  marriage,  and  he  conveys  the  property  to  trus- 
I    tees  upon  trust  for  himself  and  his  heirs,  during  the  life  of 
:   his  son,  so  as  to  keep  it  subject  to  his  own  disposition,  in 
'    case  of  his  death  during  his  son's  life-time.     It  was  not  ne- 
cessary that  he  should  make  any  provision  out  of  that  es- 
tate for  his  son ;  he  had  already  provided  the  annuity  for 
him  out  of  the  other  estate.     This  estate  in  the  father  and 
his  heirs  was  subject,  however,  to  the  jointure  of  300/.  to  the 
lady,  in  case  she  survived  her  husband.    This  is  not  said  so, 
to  be  sure,  in  express  terms,  but  it  follows  from  the  very 
next  trust;  for  in  the  event  of  her  surviving  her  husband, 
<<  and  notwithstanding  that  John  Keily^  the  elder,  should 
be  then  living,"  the  lady  was  to  receive  her  jointure  of  300/. 
per  annum  out  of  the  estate  of  the  father ;  so  that  it  is 
clearly  in  derogation  of  the  father's  life  interest,  and  to  that 
extent  the  preceding  limitation  would  be  cut  down. 


1843. 


Keily 

V. 

Eeilv. 
Judgment. 


Then  comes  the  clause  providing  for  the  portions  of  the 
younger  children,  and  it  is,  in  this  respect,  framed  in  the 
ordinary  manner.  If  the  father  were  out  of  the  way,  there 
would  be  no  difficulty,  for  the  instrument  provides  expressly 
that  the  portions  are  to  be  paid  to  the  younger  children  at 
twenty-one,  if  sons,*and  at  twenty-one,  or  day  of  marriage, 
if  daughters,  provided  those  events  should  happen  after  the 
death  of  their  father ;  but  if,  on  the  contrary,  they  should 
occur  in  his  life-time,  then  the  portions  were  not  to  be  paid 

E  2 
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1B43.  until  after  his  death,  unless  with  his  consent.  In  the  ordi- 
Keily  nary  provisions  of  this  description,  the  controversy  gene- 
KeiVy.  rally  is,  whether  the  term  for  raising  the  portions  is  a  re- 
/«rf  ^f  versionary  term  or  not ;  whether,  when  the  power  has  been 
exercised,  the  portions  are  raisable  out  of  a  reversionary 
term;  or  whether,  on  the  contrary,  the  term  does  not  pre- 
cede and  override  the  life  estate,  and,  therefore,  that  in 
point  of  fact  the  portions  are  to  be  raised  out  of  that  life 
estate?  If  this  settlement  had  been  altogether  in  the 
ordinary  form,  that  question  would  not  have  arisen,  be- 
cause the  father  here  consents  to  the  raising  of  the  por- 
tions, and  as  he  would,  in  an  ordinary  case,  be  the  owner  of 
the  life  estate,  he  could  pay  the  portions  out  of  it,  if  he 
chose.  But  this  settlement  assumed  a  different  shape,  be- 
cause the  son  was  not  tenant  for  life ;  but  the  father  re- 
served the  estate  to  himself  during  the  son's  life,  and  after 
the  decease  of  his  son,  he  dedicated  it  for  the  purpose  of 
raising  the  jointure  for  the  son's  widow,  and  the  portions  for 
the  younger  children.  The  proviso  for  raising  the  portions 
is  in  these  terms  :  "  and  to  this  further  intent  and  purpose, 
that  in  case  there  shall  be  an  eldest  or  only  son,  and  one 
or  more  other  child  or  children  of  the  said  John  Keily^  the 
younger,  on  the  body  of  the  said  Margaret  Bagwell,  his  in- 
tended wife,  to  be  begotten ;  or  in  case  there  shall  be  no 
son  or  sons,  or  issue  male,  of  the  said  John  Keily^  the 
younger,  on  the  body  of  the  said  Margaret  Bagwell,  his 
intended  wife,  to  be  begotten  ;  or  being  such  son  or  sons,  or 
issue  male,  and  all  of  them  shall  happen  to  die  without  is- 
sue male  of  their  body  or  bodies,  and  there  shall  be  one  or 
more  daughter  or  daughters,"  &c.,  then  upon  trust,  to  raise 
4000/.,  as  part  of  the  portion  or  portions  of  such  younger 
child  or  younger  children,  and  to  be  paid  in  manner  follow- 
ing, *'  to  such  of  them  as  shall  be  a  son  or  sons,  at  his  or  their 
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'    respective  ages  of  twenty-one ;  and  to  such  of  them  as  shall 
"    be  a  daughter  or  daughters,  at  her  or  their  respective  ages 
■    of  twenty-one  years  or  days  of  marriage,  which  shall  first 
^    happen,  if  such  respective  times  of  payment  happen  after 
^    the  death  of  the  said  John  KeUy^  the  younger ;  but  if  be- 
'    fore,  then  within  three  calendar  months  after  the  death  of 
*<    the  said  John  Keily^  the  younger,  and  not  before  or  sooner, 
r    unless  with  the  consent  of  the  said  John  Keily^  the  elder,  if 
I    living,  and  if  dead,  of  the  said  John  Keily^  the  younger." — 
I    Now  to  stop  there.    Is  it  possible  for  words  to  be  more  ex- 
:    plicit  ?     The  portions  are  to  be  raised  after  the  death  o^ 
I    John  Keily^  the  younger,  and  not  sooner,  without  the  con- 
sent of  whom  ?  First,  of  the  grandfather,  John  Keily^  the 
elder,  because  the  estate  was  vested  in  him ;  and  after  his 
death,  with  the  consent  of  the  father;  for  though  the  estate 
was  to  go  to  the  heirs  of  the  grandfather,  yet  the  settlement 
gave  the  father  the  power  of  directing,  that  the  portions 
should  be  raised  during  his  own  life. 

It  is  said  that  this  is  merely  a  negative  clause,  and  on  my 
pressing  the  Defendant's  counsel  upon  this  point,  I  collect 
that  I  am  not  to  give  any  effect  to  these  words.  I  am  not  to 
strike  the  clause  out,  but  I  am  to  permit  it  to  stand  as  inopera- 
tive, and  having  no  definite  meaning.  But  what  is  the  rule  of 
construction  in  such  cases?  Why,  that  though  the  clause  is 
in  form  negative,  yet  it  is  pregnant  with  an  affirmative,  and 
expresses,  as  clearly  as  language  can,  that  if  the  event  hap- 
pens, namely,  that  if  John  Keily^  the  grandfather,  in  his 
life-time,  or  after  his  death,  John  Keily^  the  younger,  con- 
sents, the  portions  are  to  be  raisable.  It  is  urged,  that  it 
was  very  unreasonable  to  give  to  the  son  a  power  to  charge 
his  father's  estate ;  but  that  was  the  bargain ;  it  was  matter 
of  agreement  at  the  time,  and  was  entirely  for  the  considera- 
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1843.  tion  of  the  parties  themselves,  and  if  they  chose  to  arrange 
it  so,  I  am  bound  by  it.  It  might  be  very  imprudent  for 
the  father  to  settle  an  annuity  of  900/.  upon  his  son,  during 

JudTment  ^^®  ^^"  ^^^® '  ^^'  ^^  thought  proper  to  do  so.  It  might  be 
very  unreasonable  for  the  father  to  charge  a  jointure  for  his 
son*s  widow,  during  his  own  life ;  but  he  did  so.  It  might 
be  very  unreasonable  for  the  father  to  charge  his  estate 
with  portions  for  the  younger  children  of  his  son  ;  but  that 
is  the  deed,  which  I  have  simply  to  execute :  my  duty  is 
merely  to  construe  the  settlement  as  I  find  it,  and  I  am  of 
opinion  that,  both  according  to  the  plain  meaning  of  the 
terms  made  use  of,  and  the  evident  intention  of  the  parties, 
the  portions  may  be  raised  during  the  life-time  of  John 
Keili/,  the  younger. 

A  second  construction  has  been  put  forward  by  another 
of  the  Defendant's  counsel ;  a  construction,  by  which  it 
is  not  necessary  that  the  words  in  question  should  be  re- 
jected, but  only  confined.  It  is  argued  that  the  words  re- 
late to  the  period  of  payment  of  the  portions,  and  not  to 
the  time  of  raising  them  :  but  I  cannot  concur  in  that 
construction.  The  clause  is  the  common  and  ordinary 
one.  The  portions  are  to  be  paid  upon  the  happening  of 
certain  events,  supposing  these  events  not  to  occur  until 
after  the  death  of  the  father.  But  should  they  happen  in 
his  life-time,  the  portions  are  not  to  be  raised  in  his  life-time, 
without  the  express  consent  of  either  the  grandfather  or 
father.  I  am  not  called  on  to  determine  whether  the  pay- 
ment of  the  portions  might  be  accelerated ;  but  I  think  it 
clear,  that  either  the  grandfather  or  the  father  in  succession 
might  accelerate  the  raising  of  the  portions.  Supposing 
the  true  construction  to  be,  as  it  is  my  impression  that  it  is, 
that  the  portions  could  not  be  raised  before  the  children 


CASES  IN  CHANCERY.  « 


arrived  at  the  age  of  twenty-one,  then  the  consequence  ^^^' 
would  not  follow,  which  has  been  insisted  on  as  so  very  ab-  Keily 
surd  and  unreasonable,  that  it  gives  to  the  father  a  power  keilV. 
of  charging  his  £Either*s  estate  for  an  in&nt  If  it  were  not  judgmnt, 
so,  and  that  they  could  be  raised  before  the  children  came 
of  age,  that  argument  would,  no  doubt,  be  available. 
But  is  not  that  the  case  in  every  settlement,  where  it  is  not 
confined  to  majority  ?  The  settlement  never  specifies  the 
age  at  which  the  appointment  is  to  be  made,  and  it  is,  there- 
fore, possible,  that  a  portion  may  be  appointed  to  an  infiemt. 
But  that  cannot  be  guarded  against.  You  must  trust  some- 
thing to  the  parties  themselves ;  and  who  are  the  parties  in 
the  present  case  ?  why,  the  settlors  themselves, — the  father 
and  son ;  and  they  have  provided  a  check,  by  making  a 
certain  consent  requisite.  And  in  whom  is  that  trust  and 
confidence  reposed?  why  in  the  very  parties  themselves. 
The  grand&ther  reserves  to  himself  the  power  of  consenting 
to  the  raising  of  the  portions  during  his  own  life,  and  he  is 
not  afraid  to  intrust  his  son  with  a  similar  power  after  his 
decease;  he  is  not  afraid  that  his  son  will  charge  the  estate 
improperly  after  his  death.  But  if  even  such  an  abuse 
should  be  attempted,  a  Court  of  Equity  is  not  powerless  to 
guard  against  it.  Lord  SanduricKs  Cas€{a)  decided  this ; 
there  a  father,  who  had  a  power  of  appointment  among  his 
children,  supposing  that  one  of  them  was  in  a  consumption, 
executed  his  power  in  favour  of  that  child,  and  the  Court 
declared  the  appointment  to  be  void,  being  of  opinion 
that  the  object  of  the  appointor,  when  he  made  the 
appointment,  was  that  he  might  himself  have  the  chance 
of  getting  the  share,  as  administrator  of  his  child.  I  ap- 
prehend, therefore,  that  if  a  fiather,  with  such  a  power, 

(a)  Mentioned  in  M*  Queen  v.  Farquhar,  11  Ves.  467>  479. 
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^^^'         charg^es  a  portion  for  his  child,  not  because  the  child  wants 

Klilt        it,  but  because  the  child  is  delicate  in  health,  and  likely  to 

Klut.        die,  this  Court  has  authority  to  defeat  such  an  act.     There 

Judgment,      ^an  bc  no  doubt  that  this  Court  has  full  power  to  restrain 

any  undue,  I  mean  any  fraudulent,  execution  of  the  pomtr. 

In  the  present  case  there  is  no  pretence  or  suggestion  of 

anything  like  fraud.     The  question  raised  is  merely  one  of 

construction. 

Besides  the  above  objections,  which  have  been  urged  by 
the  Defendant's  counsel,  there  is  a  difficulty  of  this  nature 
suggested.     Look  at  the  settlement  of  the  third  estate,  the 
lands  of  Strongeally,  and  when  construing  the  clause  relative 
to  the  portions,  bear  that  in  mind,  and  see  how  absurd  it  is 
to  say,  that  the  portions  are  to  be  raised  during  the  life^ 
time  of  the  father,  John  Keily   the  younger.      Now   the 
alleged  absurdity  is   this,   that   words  used  in    charging 
the  additional   portions  of  2000/.  on  that  estate  are  the 
same  as  those  used  in  the   previous  part  of  the   settle- 
ment in  charging  them  on  the  TercuUenbeg  estate,  which 
belonged  to  the  father.     The  provision  is  as  follows  :  after 
conveying  the  lands  to  trustees  upon  trust,  in  case  there 
should  be  several  younger  children  of  the  marriage,  to  raise 
a  further  sum  of  2000/.,  in  order  to  make  up  the  said  sum 
of  6000/.  for  such  younger  children;  there  is  then  a  power  of 
appointment  given  to  the  father,  John  Keily ^  the  younger; 
and  in  default  of  appointment  then  come  these  words  :  'Uhe 
said  sum  of  2000/.  to  be  divided  equally  amongst  such  younger 
children  or  daughters,  as  the  case  may  be,  share  and  share 
alike,  the  said  portions  of  such  younger  children  or  daugh- 
ters to  be  paid  in  manner  following,  that  is  to  say,  to  such 
of  them  as  shall  be  a  son  or  sons,  at  his  or  their  respective 
ages  of  twenty-one  years,  and  to  such  of  them  as  shall  be  a 
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daughter  ordaughters,  at  her ortheir  respective  ages  of  twen-  1843. 
ty-one  years,  or  days  of  marriage,  which  shall  first  happen,  if 
such  respective  times  of  payment  happen  after  the  death  of 
the  said  John  Keily^  the  younger  ;  but  if  before,  then  within  /^^^wnf 
three  calendar  months  after  the  death  of  the  said  John  Keily^ 
the  younger,  and  not  before  or  sooner,  unless  with  the  con- 
sent of  the  said  John  Keily^  the  elder,  if  living,  or  if  dead,  of 
the  said  John  Keily,  the  younger."  Now  it  is  urged  that  it  is 
absurd  to  say  that  the  grandfather  was  to  have  the  power  of 
consenting  to  the  raising  of  the  portions  out  of  the  father's 
estate.  But  I  see  no  absurdity  in  it.  The  grandfather  had  al- 
ready made  a  like  provision  as  to  his  own  estate ;  he  was 
not  unwilling  to  charge  his  own  estate  with  portions  for  the 
younger  children  of  his  son  ;  and  he  did  not  think  it  unrea- 
sonable to  give  to  his  son  a  power  of  raising  those  portions 
out  of  that  estate  during  his  life.  Could  the  son  refuse  to  give 
to  his  father  a  similar  power,  when  they  came  to  deal  with  his 
estate  ?  Where  is  the  difficulty  ?  Must  not  the  grandfather,  if 
he  consents  to  the  portions  being  raised  during  his  own  life, 
charge  his  own  life  estate  with  them,  before  he  can  charge 
his  son's  remainder  ?  Why  am  I  to  contemplate  any  abuse 
of  these  powers,  when  no  such  abuse  has  been  even  sug- 
gested ?  If  the  parties  distrusted  each  other,  and  desired 
to  have  particular  guards  against  abuse,  why  did  they  not 
express  it,  and  thus  prevent  the  portions  being  raised,  except 
in  the  particular  event,  and  under  the  particular  restrictions, 
which  they  contemplated  ?  The  settlement  appears  to  me 
to  be  an  exceedingly  rational  one,  and  my  clear  opinion  is, 
that  the  time  has  come,  and  that  the  portions  are  raisable : 
but  out  of  deference  to  the  counsel,  who  has  expressed  so 
strong  an  opinion  upon  the  subject,  and  no  one  is  more 
competent  to  form  an  opinion,  or  is  entitled  to  more  respect, 
I  will  not  dispose  of  the  case  finally  at  present,  and  he  may 
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rest  assured,  that  I  will  look  carefully  into  the  question, 
and  give  it  every  possible  consideration. 


On  this  day  the  Lord  Chancellor  said,  that  he  had  con- 
sidered the  case  with  great  attention,  but  that  he  had  seen 
no  reason  to  change  the  opinion  he  expressed  on  the  former 
day.  He  should,  therefore,  declare  that  the  power  was  well 
executed,  and  that  the  time  for  raising  the  portions  had  ar- 
rived, and  that  they  were  to  be  raised  forthwith,  with  in- 
terest at  five  per  cent.,  and  that,  under  the  peculiar  circum- 
stances of  the  case,  the  decree  should  be  without  costs  on 
either  side  up  to  the  hearing. 


Feb.  24. 


MASSY  V.  BATWELL. 


^/»n7  21,27.     J 

A  tenant  in  tail,  JLULLUM  BATWELL  being  seised  of  an  estate  in 
Mtt\ement!^ex^'  ^'  °^^'^>  ^"  Certain  lands  situated  in  the  county  of  Cork, 
eoated  upon  the  by  indenture  dated  the  10th  of  February,  1809,  and  made 

occasion  of  the      ^  j^  f  *^^ 

marriage  of 

hif  eldest  son,  reciting  that  he  was  seised  in  fee  or  in  tail,  conTej^ed  the  lands,  as  if  he  was 
seised  in  fee,  to  trustees  for  a  term  of  100  years,  to  secure  a  jointure  for  the  intended  wife 
of  his  son,  in  case  certain  other  lands,  on  which  it  was  primarily  charged,  should  be  sold; 
and  subject  to  said  term,  to  the  use  of  himself  for  life,  remainder  to  trustees  for  a  term  of 
200  years,  to  raise  portions  for  his  younger  children,  and  subject  thereto  to  the  use  of  his 
son  for  life,  remainder  to  trustees  to  preserre,  &c.,  remainder,  subject  to  a  third  term  of 
300  years,  to  the  first  and  other  sons  of  his  son  in  tail.  No  fine,  recoTery,  or  disentaUing 
deed  was  levied,  suffered,  or  executed  by  the  father  or  by  the  son.  A  bill  was  filed  to  raise 
the  portions  for  the  younger  children  of  the  father,  the  settlor,  and  a  decree  was  pronounced, 
directing  a  sale  of  the  term  of  200  years. 

After  the  decree,  the  eldest  son  of  the  marriage,  his  grandfather  being  then  dead,  exe- 
cuted a  disentailing  deed,  and  subsequently,  his  father  having  died  in  the  interval,  eonveyed 
the  lands  in  fee  expressly  subject  to  the  term,  to  a  stranger  to  the  suit,  by  whom,  shortly 
afterwards,  the  fee  was  conveyed  to  the  widow  of  the  father,  who  was  a  party  to  tiie  lait, 
and  against  whom  a  decree  upon  sequestration  had  been  obtained. 

The  term  was  sold,  and  the  purchaser  objected  to  tlie  title ;  but  the  title  was  held  good 
by  the  Master  of  the  Rolls,  and  afterwards,  upon  appeal,  by  the  Lord  Chancellor. 

Held,  also,  that  the  acts  of  the  eldest  son  operated  as  a  confirmation  of  the  settlement. 

Neldy  also,  that  the  widow  of  the  father  having  acquired  her  title  after  the  decree,  was 
bound  out  of  that  title  to  give  effect  to  the  decree. 

Held,  also,  that  certain  judgments  obtained  against  the  eldest  son  of  the  marriage,  pendiiif 
iuif .  did  not  create  any  objection  to  the  title. 
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Vet'^^cen  Lullum  Batwell  and  Elizabeth  Batwell^  his  wife         ^^^' 
ot  the  first  part ;  Andrew  Batwelly  the  eldest  son  and  heir 
apparent  of  the  said  Lullum  Batwell,  of  the  second  part ; 
William  Galway  and  Helen  Katherine  Galway^  spinster,      statemwni. 
of  the  third  part ;  and  several  sets  of  trustees,  of  the  fourth, 
fifth,  sixth,  and  seventh  parts,  being  the  settlement  exe- 
<^uted  previously  to  the  intermarriage  of  Andrew  Batwell 
and  Helen  Katherine  Galway^  reciting  that  Lullum  Bat^ 
u^cll  was  then  seised  in  fee  simple,  or  in  fee  tail,  of  the  said 
Idzids,  it  was  witnessed,  that  Lullum  Batwell  granted  and 
released  the  said  lands  to  the  use  of  Lullum  Batwell  until 
Ox^  marriage,  with  remainder  to  the  use  of  James  Cotter 
an^i  John  Boles  ReeveSy  for  a  term  of  100  years,  to  secure 
a  jointure  of  150/.  per  annum  for  Elizabeth  Batwell^  and 
also  to  secure  a  jointure  of  equal  amount  to  Helen  Kathe^ 
rine  Galway^  in  case  she  should  survive  her  intended  hus- 
band, and  in  case  certain  other  lands  situated  in  England, 
and  upon  which  the  latter  jointure  was  charged  in  the  first 
instance,  should  be  sold,  pursuant  to  the  provisions  for  that 
purpose  contained  in  the  deed;  and  subject  to  the  said  term, 
to    the  use  of  Lullum  Batwell  for  his  life,  remainder  to 
trustees  to  preserve,  &c. ;  remainder  to  trustees  for  a  term 
of  200  years ;  remainder  to  the  use  of  Andrew  Batwell  for 
Us  life ;  remainder  to  trustees  to  preserve,  &c. ;  remainder 
to  trustees  for  a  term  of  300  years ;  remainder  to  the  first, 
second,  and  other  sons  of  Andrew  Batwelly  successively,  in 
tail  male,  with  several  remainders  over,  which,  however,  it 
18  not  necessary  particularly  to  state ;  and  the  trusts  of  the 
term  of  200  years  were  declared  to  be  to  raise,  by  sale  or 
mortgage  of  the  lands,  the  sum  of  3000/.,  for  the  portions 
of  the  younger  children  of  Lullum  Batwell^  the  settlor. 
The  settlement  contained  the  usual  covenant  for  further 
assurance  by  Lullum  Batwell. 
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Neither  Lullum  Batwell  nor  Andrew  Batwdl  ever  at  any 
time  levied  a  fine,  suffered  a  recovery,  or  executed  a  disen- 
tailing deed  of  the  lands  comprised  in  the  settlement  of  1809. 

By  indenture  bearing  date  the  12th  of  September,  1811, 
being  the  settlement  executed  previously  to  the  marriage  of 
Jane  S.  Batwdl^  one  of  the  younger  children  of  Lullum 
Batwdly  with  Edward  Fitzgerald  Massy  (to  which  deed 
Lullum  and  Andrew  Batwell  were  parties),  after  reciting 
the  settlement  of  1809,  it  was  witnessed,  that  Lullum  Bat- 
well  thereby  appointed  2750/.,  part  of  the  charge  of  3000/. 
created  by  the  deed  of  1809,  to  the  said  Jane  S.  Bat  welly 
and  of  this  sum  750/.  was  subsequently  assigned  to,  and 
became  vested  in,  Hugh  Massy  and  Eyre  Massy^  the 
Plaintiffs  in  this  cause. 

On  the  25th  of  July,  1823,  Hugh  and  Eyre  Massy  filed 
a  bill  in  this  court  against  Lullum  and  Andrew  Batwell^ 
the  trustees  of  the  deed  of  1809,  and  other  parties  inter- 
ested under  that  settlement,  praying  that  the  trusts  of  that 
deed  might  be  carried  into  execution,  so  far  as  it  provided 
for  the  payment  of  the  750/.,  and  that  in  default  of  payment 
the  lands,  upon  which  It  was  charged,  might  be  sold  for  the 
term  of  200  years. 

Lullum  Batwell  died  on  the  1st  of  January,  1826,  and 
in  1830  the  Plaintiffs  filed  an  amended  bill  and  bill  of 
revivor,  and  to  this  bill  Helen  Katherine  Batwellj  and 
Thomas  Batwell^  the  eldest  son  of  Andrew^  who  attained 
his  age  of  twenty-one  years  in  1831,  were  made  parties 
Defendants. 


On  the  22nd  of  April,  1837,  the  Plaintiffs  obtained  a 
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conditional  decree  on  sequestration,  against  Andrew^  Helen        IQ^^* 
Katherinei  and  Thomas  Batwell ;  and  on  the  7  th  of  June,       Masst 

1838,  that  decree  was  made  absolute,  and  the  usual  decree  batwbll. 

for  an  account  was  pronounced.  statement. 

Under  this  decree  the  Master  made  his  report,  on  the 
24th  of  May,  1839,  and  on  the  14th  of  June  following,  a 
final  decree  was  pronounced  for  the  sale  of  the  term  of  200 
years,  and  it  was  directed  by  that  decree,  that  all  proper 
parties  should  join  in  executing  the  deed  of  conveyance  to 
the  purchaser. 

Thomas  Batwell^  on  the  19th  of  June,  1839,  executed  a 
disentailing  deed,  pursuant  to  the  provisions  of  the  Statute 
4  &5  Will.  IV.  c.  92,  but  to  that  deed  Andrew  Batwell  was 
not  a  party.  Andrew  died  on  the  14th  of  January,  1840, 
and  on  the  25th  of  July  following,  Thomas  Batwell  con- 
veyed the  lands  comprised  in  the  settlement  of  1809,  sub- 
ject to  the  term  of  200  years,  to  Michael  S.  Russell^  his 
heirs  and  assigns ;  and  in  April,  1842,  Michael  Russell  con- 
veyed  all  his  interest  to  Helen  Katherine  Batwell.  Michael 
Russell^  on  the  4th  of  February,  1841,  signed  a  consent 
in  the  cause,  by  which  he  undertook  to  execute  the  deed  of 
conveyance  to  the  purchaser. 

In  November,  1841,  the  term  of  200  years  was  sold  un- 
der the  decree.  The  purchaser  investigated  the  title,  and, 
upon  making  the  usual  searches,  judgments  unsatisfied 
upon  record  were  discovered  to  have  been  obtained  against 
Thomas  Batwell,  Helen  Katherine  Batwell,  and  Michael 
Russell.  These  judgments  had  all  been  entered  since 
July,  1823,  when  the  original  bill  was  filed. 
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Statement, 


The  purchaser,  under  the  circumstances  above  detailed, 
filed  objections  to  the  title  upon  the  following  grounds, 
viz. : — That  Lullum  Batwell  was  bare  tenant  in  tail  at  the 
time  of  the  execution  of  the  settlement  of  1809;  that  he 
never  did  any  act  to  enlarge  that  estate  tail,  and  that  con- 
sequently there  was  not  any  legal  term  of  200  years  which 
could  be  assigned ;  that  Helen  K.  Batwell  had  only  been 
made  a  party  in  respect  of  her  contingent  right  to  jointure 
out  of  the  lands,  and  that,  therefore,  her  rights  acquired 
under  the  conveyance  from  Michael  Russell  were  not  bound 
by  the  decree  in  the  cause,  and  that  consequently  she 
could  not  be  compelled  to  convey  to  the  purchaser ;  and 
lastly,  that  the  judgments  above  mentioned  constituted  a 
defect  in  the  title. 


The  objections  were  argued  before  the  Master,  who  was 
of  opinion  that  they  were  well  founded,  and,  accordingly, 
reported  against  the  title. 

To  this  report  the  Plaintiff  took  exceptions ;  and  the  case 
was  argued,  before  the  Master  of  the  Rolls,  by  Mr. 
Serjeant  Warren^  and  Mr.  Molesworth,  for  the  Plaintiffs, 
and  Mr.  Moore  and  Mr.  Collins^  for  the  purchaser,  when 
His  Honor  allowed  the  exceptions,  and  pronounced  the 
following  judgment : 


Fefcniory  24.      ThB    MaSTBR   OF   THE    RoLLS  : — 

Judgment,  This  casc  has  been  argued  with  great  ability  on  both  sides, 

and  as  I  shall  not  sit  again  until  next  Term,  and  the  parties 
may  desire  to  take  the  case  to  another  tribunal  in  whatever 
way  I  may  dispose  of  it,  I  do  not  think  it  worth  while  to 
delay  my  judgment,  and  shall,  therefore,  now  put  the  par- 
ties in  possession  of  the  grounds  of  it. 
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■b  The  &cts  are  shortly  these :  LuUum  Batwellj  in  the  1B43. 
B  year  1809,  was  seised  of  the  lands  in  question,  as  all  par-  liAssT 
ei  ties  admit,  of  an  estate  in  tail  male;  but  professing  to  be  batwxll. 
g  seised  in  fee  simple,  upon  the  marriage  of  his  eldest  son,  jJZH^. 
£  Andrew  BatweUy  he  entered  into  a  settlement,  by  indentures 
^  of  lease  and  release.  By  this  deed,  to  which  Andrew  Bat- 
well  was  a  party,  after  reciting  that  LuUum  Batwell  was 
seised  in  fee,  the  lands  were  conveyed  to  trustees,  first  to 
secure  a  jointure  to  the  intended  wife,  then  to  the  use  of 
LuUum  Batwell  for  life ;  with  remainder  to  trustees  for  a 
term  of  200  years  ;  with  remainder  to  the  use  of  Andrew 
Batwell  for  life ;  with  remainder  to  trustees  for  a  term  of  300 
years ;  with  remainder  to  the  first  and  other  sons  of  Andrewin 
tail  male.  The  trusts  of  the  term  for  200  years  were  declared 
to  be  to  secure  3000/.  for  the  younger  children  of  LuUum 
BatwelL  The  bill  was  filed  to  raise  760/.,  a  portion  of  this 
charge  of  3000/.  It  is  important  to  observe,  that  although 
LuUum  Batwell  had  only  an  estate  tail,  yet  the  eifect  of 
the  conveyance  by  lease  and  release  was  to  create  a  base 
fee,  which,  while  it  continued,  would  serve  all  the  estates 
limited  by  the  deed.  Mr.  Seijeant  Williams*  note  to  Took 
v.  Glascock(a)  shews  that  the  authority  of  that  case  cannot 
be  sustained  ;  he  says,  '*  This  case  is  denied  by  Lord  Holt^ 
in  Machell  v.  Clarke{b)^  where  it  is  held,  agreeable  to 
what  had  been  before  determined  in  Seymor's  Ca8e{c)^ 
and  to  what  is  stud  by  Lord  Hobarty  in  Sheffeild  v.  Rat^ 
cliffe(d)f  and  in  Stone  v.  Newman(e)y  that  if  tenant  in  tail^ 
by  bargain  and  sale,  lease  and  release,  covenant  to  stand 
seised,  or  any  other  innocent  conveyance,  as  it  is  called, 
operating  by  way  of  grant,  conveys  to  another  and  his 

(a)  1  Saund.  260  (n.  1).  (c)  10  Rep.  96,  a. 

(6;2Salk.  619;   2  LcL   Rayin.     (rf)  Hobart,  334. 
778.  (*;  Cro.  Car.  427. 
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1848.  heirs,  the  grantee  has  a  base  fee  simple,  determinable  oi 
the  death  of  tenant  in  tml,  by  the  entry  of  the  issue  in  tail 
and  until  it  be  so  determined,  such  estate  hath  all  the  inci 
dents  of  a  fee  simple."  So  in  the  case  of  Hartnet  v.  Cough 
lan{a)y  Chief  Justice  Bushe  says,  "  It  is  now  well  settled 
that  a  tenant  in  tail,  by  grant  of  his  estate,  conveys  a  ba» 
fee,  determinable  upon  the  expiration  of  his  estate  tail :"  anc 
in  that  case  it  was  decided,  that  a  conveyance  of  this  na- 
ture created  a  base  fee,  so  as  to  cause  a  merger  of  an  estate 
for  life  previously  vested  in  the  releasee. 


The  deed  of  1809  was  entered  into  both  by  faXher  and  son 
This  suit  was  instituted  in  1823 ;  in  1830,  upon  the  death  o 
Lullum  Batwelly  the  father,  an  amended  bill  was  filed,  rmk' 
ing  Andrew  Battvellj  and  his  wife,  and  also  Thomasy  his  el- 
dest son,  parties.    The  frame  of  the  bill,  and  the  decree,  arc 
very  material  in  the  view  which  I  have  taken  of  the  case ; 
the  bill  charged  the  seisin  in  fee  oi  Lullum  Batwell ;  the  due 
execution  of  the  deed  of  1809;  and  it  asked  relief,  by  the 
carrying  into  execution  the  trusts  of  the  term  for  200  years, 
that  is  to  say,  by  a  sale  of  the  term  to  raise  the  portions 
secured  thereby.     It  was  then  clearly  an  adversary  suit, 
instituted  for  the  establishment  of  adverse  rights,  claimed 
by  the  Plaintiff,  and  sought  to  be  enforced  through  the 
adverse  title  of  the  trustees  of  the  term.     Andrew  Batwell 
was  made  a  party,  as  being  tenant  for  life  under  the  deed 
of  1809;    Thomas^  as  being  the  first  tenant  in  tail  under 
the  same  instrument.     But  the  real  state  of  the  title  was, 
that  Andrew  was  tenant  in  tail  under  the  old  settlement; 
and  if  the  deed  of  1809  was  inoperative,  his  son,  as  mere 
issue  in  tail,   had  not  any  right  cognizable  in  this  Court ; 


(a)  2  Fox  &  S.  368. 
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in  fact,  Thomas  had  no  right,  in  respect  of  which  he  could   ^ 


1643. 


nave  been  made  a  party,  except  as  remainder-man,  under       Masst 
'the  limitations  of  the  deed  of  1809,  and  it  was  plainly  his     Batvelf.. 
interest  to  maintain  his  character  as  a  purchaser  under  that      judgment. 
deed.     That  deed  destroyed  his  father's  power  of  barring 
■his  rights,  by  cutting  off  the  old  entail ;  and  under  its  pro- 
^visions  Thomas  Batwell  could  have  created  a  base  fee, 
'which  he  might  have  made  available  for  his   own   pur- 
"'poses,  in  his  father's  life-time,  without  his  father's  concur- 
rence.    This  deed  was  his  better,  in  fact,  his  only  title. 
Thus  circumstanced,  Thomas  Batwell  allows  the  bill  to 
^  be  taken  pro  confesso  against  him  ;  that  is  to  say,  he  ad- 
-  mits  the  statements  of  the  bill  as  true,  and,  of  course,  ad- 
mits the  seisin  in  fee  of  Lullum,  and  the  validity  of  the 
deed  of  1809.     On  those  admissions  the  decree  was  made, 
and  Thomas  is  as  much  bound  by  that  decree,  as  if  these 
facts  had  been  proved  against  him  in  the  cause.   The  same 
proposition  holds  good  against  Mrs.  Batwell^  his  mother ; 
she  had  no  interest  in  the  subject-matter  of  the  suit,  except 
that,  which  she  derived  under  the  same  deed,  and  was, 
consequently,  effectually  bound  by  the  decree. 


This  decree  then  barred  and  concluded  every  person, 
who  was 'a  party  to  the  suit  in  which  it  was  made;  it 
bound  all  parties  to  carry  it  into  effect  in  all  its  terms,  and 
particularly  in  those  directions,  which  related  to  the  con- 
veyance to  the  persons,  who  should  become  purchasers  un- 
der it.  It  is  scarcely  necessary  to  observe,  that  there  is 
not  any  difference  between  the  decrees  of  this  Court,  whe- 
ther they  are  thus  made  upon  admissions,  or  upon  proofs  ; 
all  are  of  equal  efficacy,  as  long  as  they  continue  unre- 
versed ;  all  are  alike  pleadable  in  bar  of  a  new  bill  relating 
to  the  same  matter,  between  the  same  parties.  Mr.  Beames, 

VOL.  IV,  F 
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in  his  Treatise  an  PUas{a)j  says,  **  As  a  decree  of  ihm 
Court  of  Equity  is  for  most,  if  not  all  purposes,  equal  to  s 
judgment  at  law,  and  it  is  an  invariable  rule,  that  a  decree 
enrolled  can  only  be  altered  on  a  bill  of  review,  a  formes 
decree,  signed  and  enrolled,  may  be  pleaded  in  bar  to  a  neir- 
bill  relative  to  the  same  matter,  between  the  same  parties  s 
for  if  the  Court  were  to  g^ve  a  different  judgement  in  th^ 
second  suit,  from  that  which  it  gave  in  the  first,  ther^ 
would  be  two  contradictory  judgments  appearing  on  the- 
same  record  :*'  and  there  are  several  pages  upon  the  sub* 
ject  to  the  same  effect     A  decree  is,  therefore,  final  and 
conclusive,  as  to  all  matters  adjudicated  upon.     In  Trevi- 
van  V.  Lawrence{b)j  it  was  said,   **  If  a  scire  facias  be 
brought  against  the  issue  in  tail,  upon  a  judgment  in  debt 
against  the  ancestor,  and  he,  being  warned,  makes  default, 
he  shall  not  come  afterwards  and  say  that  he  is  tenant  in 
tdl."     Thomas  Batwelly  therefore,  cannot  now  set  up  his 
estate  tail. 


By  the  deed  of  1809,  the  estate  tail  was  converted  into  a 
base  fee,  a  defeasible  estate  ;  but  it  is  quite  plain  that  An-- 
drew  never  entered  to  defeat  that  estate ;  he  claimed  as 
tenant  for  life  under  the  deed,  and  not  as  issue  in  tail 
against  the  deed.  In  1834,  during  Andrew's  life,  a  receiver 
was  appointed  upon  the  title  of  the  trustees  of  this  term, 
and  that  receiver  remains  in  possession  to  this  hour ;  there 
can,  therefore,  have  been  no  entry  by  Thomas  Batwell  to 
defeat  this  base  fee. 

The  decree  of  1839  being  then  binding  on  all  parties  in 
the  cause,  binding  them,  in  substance,  to  join  in  making  a 


(m)  Pag«205. 


(ft)  1  Salk.  276. 
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g*ood  Utle  to  the  contemplated  purchaser,   and  equally 
bisdii^  all  persons  deriving  under  them,  what  is  the  first 
flK^t  of  Thomas  Batwell  9  In  1839  he  executes  a  disentailing 
(lecd  pursuant  to  the  late  Statute(a).     Now  this,  although 
a  voluntary  act,  was  calculated  to  work  out  the  decree,  for 
it  was  the  very  step  necessary  to  be  taken,  in  order  to  make 
out  title  to  a  purchaser ;  and  I  must  presume  that  it  was 
taken  in  order  to  effectuate,  and  not  to  defeat,  the  objects 
of  the  decree.     His  next  step,  the  conveyance  to  Russelly 
must  be  viewed  in  the  same  light ;   Thomas  Batwell  did 
not  seek  thereby  to  defeat  the  decree,  he  did  not  profess  to 
defeat  the  trusts  of  the  term  of  200  years,  on  the  contrary, 
he  expressly  binds  Russell,  as  he  was  himself  bound,  for 
he  makes  the  conveyance  to  him  expressly  subject  to  the 
trusts  of  the  term.     Russell  executes  a  similar  conveyance 
to  Mrs.  BatuwUj  who  would  thus  appear  to  have  incurred 
an  additional  obligation  to  effectuate  the  decree.     What 
then  would  be  the  use  of  filing  a  supplemental  bill  against 
her?     What  imaginable  defence  could  she  make,  or  to 
vhat  obligation  could  it  subject  her,  to  which  she  was  not 
already  liable  ?    Could  she  say  Thomas  Batwell  or  Russell 
was  not  bound  ?     It  is  plain  she  could  not,  and  equally  so, 
that  she  could  not  deny  that  she  herself  was  bound,  or  that 
this  shifting  of  the  estate  after  the  decree  could  prevent 
tke  Court  from  acting  against  a  party  in  the  cause,  who 
bad  acquired  it,  and  was  under  the  obligations  I  have  men- 
tioned.    I  can  hardly  imagine  what  should  be  the  frame  of 
such  a  bill.     I  have,  therefore,  no  doubt  but  the  Court 
will  compel  this  lady  to  effectuate  the  decree. 


1843. 


Jutfynunt. 


The  next  question   for  my  consideration   relates  to  the 


(a)  4  &  5  Will.  IV.  c.  92. 
F  2 
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doctrine  oi  lis  pendens^  and  in  this  the  judgment  creditoi 
of  Thomas  Batwell  are  interested.  It  is  quite  clear,  the 
no  equitable  estate  acquired  pendente  lite  can  be  urged  b 
a  purchaser  as  an  objection  to  the  title.  I  admit  that  tfa 
rights  of  parties,  as  they  exist  when  the  bill  is  filed,  are  t 
be  considered ;  but  this  suggests  no  valid  ground  of  objec 
tion,  for  none  of  these  judgment  creditors  had  then  an 
rights;  all  their  judgments  were  recovered  pendente  lite. 


The  purchaser  who  buys  pendente  lite^  purchases  what  i 
then  the  subject  of  litigation,  and  the  policy  of  this  Coui 
avoids  the  clogs,  which  would  impede  the  progress  of  th 
suit,  if  it  were  necessary  to  make  such  purchasers  new  pai 
ties.  The  purchaser  pendente  lite  takes  his  purchase 
knowing  that  he  cannot  intervene  in  the  cause,  either  t 
protect  or  assert  his  own  or  the  rights  of  those,  under  whoi 
he  derives ;  he  buys,  and  knows  he  does  so,  subject  to  th 
condition  and  liability  of  being  hound  by  the  decree,  whic 
the  Court  is  to  pronounce  cither  on  the  proofs  or  admi* 
sions  in  the  cause ;  he,  therefore,  to  a  great  extent,  put 
himself  in  the  power  and  at  the  mercy  of  the  parties,  wit 
whom  he  deals,  and  with  whom  alone  the  Court  has  t 
deal,  in  deciding  upon  the  matters  in  litigation,  and  cannc 
complain,  if,  under  such  circumstances,  the  rights,  on  whic 
his  are  dependent!  are  either  not  duly  asserted  or  defende< 
or  that  the  Court  acts  of  necessity  on  the  facts,  either  coi 
fessed  or  proved.  This  I  collect  to  be  the  result  of  tl 
doctrine  in  Mttcal/e  v.  Pulvertq/l(a).  In  that  case,  S 
Thomas  Plumer  says,  "  The  true  interpretation  of  th 
rule  is,  that  the  conveyance  does  not  vary  the  rights  of  tl 
parties  in  that  suit ;  that  it  gives  no  better  right,  having  i 


(«;  'i  Ves.  &  B.  2(K). 
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^  effect  with  reference  to  any  beneficial  result  against  the 
p»  Plaintiff  in  that  suit,  and  it  is  very  reasonable,  that  the  li- 
■k  tigating  parties  should  be  exempted  from  the  necessity  of 
^  taking  notice  of  a  title  acquired  under  such  circumstances. 
91  With  regard  to  them,  it  is  as  if  it  had  never  existed  ;  other- 
■  wise  suits  would  be  indeterminable."  The  Court,  therefore, 
K  must  act  as  if  the  original  parties  continued  in  the  same 
i  relation  to  each,  in  respect  to  the  title  to  the  estate,  and 
the  matters  in  litigation  ;  and  if  the  purchaser's  rights  are 
f   prejudiced,  it  is  the  consequence  of  his  having  bought  sub- 
I  ject  to  the  condition  I  before  mentioned.     Here  the  Plain- 
■f    tiffs  have  alleged  the  deed  of  1809,  and  that  Andrew  was 
tenant  for  life,  and  Thomas  tenant  in  tail ;  and  if  these 
parties,  by  a  subsequent  consent  or  confession,  have  be- 
trayed their  creditors,  the  creditors  can  only  complain  of 
those  who  have  abandoned  them,  and  not  of  the  Plaintiffs, 
or  of  the  decree,  which  they  have  fairly  and  duly  obtained. 
They  had  no  right  to  embarrass  the  proceedings  in  the 
cause,  by  asking  to  be  made  parties,  and  they  have  no 
right  in  any  way  to  thwart  the  execution  of  the  decree. 
The  Vice- Chancellor  proceeds  to  say,  **  The  authorities 
establish  this  proposition,  that  alienation  pending  a  suit 
gives  no  new  right,  and  does  not  vary  the  rights  of  the  liti- 
gating parties;  the  alienation  of  the  Defendant  for  the 
purpose  of  that  cause  has  no  effect  as  against  the  Plaintiff, 
who  is  entitled  to  proceed,  as  if  no  such  title  existed  ;  and 
it  would  be  extraordinary,  that  in  another  suit,  with  other 
parties,  for  other  purposes,  it  should  not  be  so  considered, 
depending  upon  the  rights  to  convey  and  to  purchase,  and 
the  consequent  propriety  of  that  suit  :*'  and  again,  **  The 
principle  is  so  clearly  stated  in  some  of  the  cases,  that  it  is 
unnecessary  to  go  through  them  all.     In  the  most  recent 
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one,  The  Bishop  of  Winchester  v.  Payne{a)  the  Master  oE^ 
the  Rolls,  in  his  clear  and  luminous  manner,  states  pre— ^ 
cisely  the  proposition  upon  which  I  put  this  case ;  that^ 
though  ordinarily  the  decree  binds  only  the  parties  to  the- 
suit,  he  who  purchases  during  the  pendency  of  the  suit,  in- 
bound by  the  decree,  that  may  be  made  against  the  person 
from  whom  he  derives  title,  as  between  the  litigating  par- 
ties; any  person,  coming  in  by  conveyance  pending  the  suit, 
is  bound  by  the  rights  of  him,  from  whom  he  takes ;  as  to 
them  it  is  as  if  no  such  title  existed." 

In  the  Bishop  of  Winchester  v.  Beavor{b)^  there  was  first 
a  mortgage,  then  a  judgment,  and  lastly,  a  second  mort- 
gage ;  and  on  a  bill  filed  for  foreclosure  by  the  first  mort- 
gagee, it  was  objected,  that  the  judgment  creditor  was  not 
a  party  to  the  suit.  The  Master  of  the  Rolls,  says  the 
report,  inclined  against  the  objection.  It  is  plain,  that 
Lord  Alvanley  in  his  observations  alluded  to  judgments 
obtained  pendente  lite^  which  was  not  the  case  before  him ; 
and  he  afterwards  says,  *'  A  judgment  confessed  after  a 
bill  filed  would  not  do."  This  then  is  a  distinct  authority, 
that  judgments  confessed  pendente  lite  form  no  objection  to 
the  purchaser's  title:  and,  even  under  the  late  Statute, 
judgments  cannot  be  put  on  a  higher  footing  than  an  equi- 
table incumbrance. 

It  is  argued,  however,  that  they  must  be  considered  as  a 
legal  incumbrance,  for  the  creditor,  it  is  said,  can  proceed 
at  law,  and  issue  his  elegit.  I  admit  this  would  create  a 
difficulty,  if  the  circumstances  of  the  case  did  not  supply 
the  means  of  avoiding  it ;  but,  in  the  first  place,  it  will  be 

(«)  11  V>s.  197.  {h)  3  Ves.  314. 


1843. 


Massy 


r.  CASES  IN  CHANCERY. 

I  i  ^recollected,  that  the  base  fee  created  or  acquired  by  the 

m,  deed  of  1^809  is  still  continuing,  for  neither  Andrew  nor 

lit   Tkatnas  entered ;  on  the  contrary,  they  both  claimed  e»-     batwell. 

p  tates  under  that  deed,  served  out  of  the  seisin  of  the  trus-      r^Z^^ 

fi  tees,  and  1  can  scarcely  conceive  it  possible  for  a  judgment 

^  creditor  of  Thomas  to  enter  and  revest  his  estate,  after  his 

^  acts  under  that  deed. 

^  But,  even  though  I  should  not  be  right  in  this  view  of 
the  case,  Leland  v.  Hunt(a)  is  a  distinct  authority,  and 
supplies  a  principle,  upon  which  I  am  prepared  to  act. 
^  The  decree  operates  as  a  declaration  of  the  rights  of  the 
,  parties.  It  declares,  that  from  1809,  the  estate  was  bound 
by  the  trusts  of  the  term  for  200  years,  which  is,  therefore, 
paramount  to  the  demands  of  the  judgment  creditors,  and 
the  rights  of  the  creditors,  whose  judgments  were  obtained 
pendente  lite^  were  as  much  subject  to  be  bound  by  the 
decree,  as  if  parties  in  the  cause.  The  consequence  is,  that 
a  good  title  has  been  made,  which  the  purchaser  is  bound 
to  accept. 
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With  this  decision  the  purchaser  being  dissatisfied,  ap- 
pealed to  the  Lord  Chancellor,  before  whom  the  case  now 
came  on  to  be  heard. 


Mr.  Serjeant  KeatingCy  Mr.  Moore^  and  Mr.  Collins^  for 
the  purchaser. 

The  term  of  200  years  professed  to  be  sold  has  now  no 
existence,  having  been  created  by  a  bare  tenant  in  tail, 
whose  estate  was  never  enlarged ;  it  ceased  upon  his  death. 


yipril  21. 
Argument. 


(a)  1  Hog.  3G4. 
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It  i«9  therefore  clear,  that  an  action  could  not  be  tustainea 
at  Law  against  the  porchaser,  to  punish  him  for  his  breadi 
of  contract ;  in  Equity,  however,  he  might  be  compelled  to 
complete  his  purchase,  if  the  principle  of  compensation  is 
applicable  to  the  case.  Here  the  Plaintiffs  propose  to  re- 
medy the  defect,  by  the  conreyance  of  a  term  from  the 
present  owners  of  the  fee ;  but  can  the  purchaser  be  com- 
pelled to  accept  a  new  term  ?  It  is  settled,  that  a  person 
who  contracts  for  one  thing,  cannot  be  compelled  to  take 
another ;  for  instance,  a  contractor  for  a  freehold  will  not 
be  obliged  to  take  a  chattel  interest(a). 

Again,  supposing  the  purchaser  to  be  bound  to  accept  a 
new  term,  how  can  Mrs.  Batwell  be  compelled  to  jmn  in 
the  conveyance,  if  she  declines  to  execute  ?  The  decree, 
indeed,  directs  all  necessary  parties  to  join,  but  she  was 
not  a  necessary  party  to  convey  to  the  purchaser  in  res- 
pect of  her  original  rights  ;  she  was  merely  a  jointress,  with 
a  contingent  interest  in  the  lands,  and  that  contingency 
has  not  arisen ;  perhaps,  as  deriving  under  her  son  and  Rus^ 
sell,  she  might  be  bound,  if  a  supplemental  bill  were  filed, 
making  her  a  party  in  the  character  of  the  owner  of  the  fee. 

The  next  objection  is  founded  upon  the  judgments  reco- 
vered against  Thomas  BatwelL  The  settlement  of  1809 
was  made  by  a  tenant  in  tail,  who  neither  levied  a  fine  nor 
suffered  a  recovery  ;  that  settlement,  therefore,  did  not  bind 
his  issue,  and,  consequently,  the  estate  descended  to  An- 
drew and  Thomasy  successively,  as  issue  in  tail ;  and  in 
1839,  Thomas  Batwell  executed  a  disentailing  deed,  and 
thereby  acquired  the  fee,  upon  which  these  judgments  im- 

(a)  Treatise  on  Vend,  k  Pur.  vol.  i.  48G. 
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^^^nediately  attached.  The  judgment  creditors  of  Thomas 
"have  preferable  rights  to  those  of  parties  claiming  under 
*'  the  settlement  of  1809.  But  it  is  said  those  judgments  were 
"■  obtained  pendente  lite.  What  then  is  the  effect  of  lis  pen^ 
^P  dens?  Is  it  not  simply  to  give  notice  of  the  Plmntiffs' 
to  daim  in  that  suit  ?  It  does  not  give  validity  to  the  Plain- 
ib  tiffs'  claim,  or  cure  any  original  defect  in  his  case,  or  confer 
- 1  on  him  any  new  or  further  right.  Now  Thomas  BeUwell 
pk  had  a  clear  defence  in  the  present  suit ;  he  might  have  rested 
ek  immoveably  on  his  estate  tail.  Why  should  not  his  judg- 
ment creditors  be  entitled  to  the  benefit  of  that  defence, 
which  he  might  have  made  ?  Suppose  Thomas  had  conveyed 
the  lands  to  a  purchaser  for  valuable  consideration,  after 
the  institution  of  this  suit,  that  purchaser  must  have  been 
brought  before  the  Court  by  supplemental  bill,  and  would 
he  not  then  have  been  clearly  entitled  to  insist,  that  as 
against  him  the  Plaintiffs  had  not  any  title  ?  Would  it  be 
a  sufficient  answer  for  the  Plaintiffs  to  say,  **  you  purchased 
pendente  lite  f* 


1843. 


Argtuiuni, 


In  many  cases,  a  defeasible  title  may  be  defeated  pending 
suit ;  for  instance,  suppose  the  case  of  a  voluntary  deed,  and 
a  bill  filed  to  execute  that  deed :  the  Defendant  sells  the  es- 
tate for  valuable  consideration,  the  purchaser  can  set  up  his 
rights  and  defeat  the  Plain  tiff  (a);  and  the  same  observa- 
tion applies  to  the  case  of  a  settlement,  with  a  power  of 
revocation. 

The  principle  of  lis  pendens  is  not  to  create  new  rights, 
but  to  sustain  existing  rights.     In  this  case,  the  Plaintiffs 


(fl)  Treatise  on  Vend.  &  Pur.  vol.  iii.  461. 
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hmX  not  any  rights,  which  they  had  power  to  enforce.    Ai 
HaU«        vvm  if  the  defect  could  be  remedied  by  a  supplemental  bi 
u.\v«Mib.     ^^  purchaser  is  not  bound  to  wait,  but  is  at  once  entith 
to  be  discharged.    Metcalfe  v.  Pulo€rtqft(a)  was  refem 
to. 

Mr.  Serjeant  Warren^  Mr.  Brooke^  Mr.  Moiuxkam,  ai 
Mr.  Molesworthy  contra^  for  the  Plaintiffs. 

It  is  not  proposed  to  give  the  purchaser  a  new  term  ;  tl 
very  term  of  200  years  created  by  the  settlement  of  1809  wi 
be  assigned  to  him.  That  deed  being  a  conveyance  by  a  ti 
nant  in  tail  was  not  void,  but  created  a  voidable  base  fee,  t 
be  avoided  by  the  entry,  for  the  purpose  of  avoiding  it,  of  th 
issue  in  tail;  CaseofFinesib)^  MacheU  y.Clarhe(d)iHartni 
v.  Coughlan(d).  Here  there  was  not  only  no  entry  to  avoi 
the  base  fee,  but  the  disentailing  deed  executed  by  Thoma 
Batwell  operated  as  a  confirmation  of  the  previously  voida 
ble  estate.  The  effect  of  the  Statute  De  Donis  was  onl; 
to  secure  the  rights  of  the  issue,  but  the  issue  had  powe 
to  waive  those  rights,  Crocker  v.  A>^^y(^);and,  accordingly 
it  is  laid  down,  Brooke's  Abridgment{f)y  that  if  a  tenan 
in  tail  makes  a  lease,  not  within  the  enabling  Statutes,  ani 
after  his  death  the  issue  in  tail  accepts  the  rent,  the  lease  i 
confirmed.  In  Mr.  Feame's  Posthumous  JVorks{g)y  h 
expresses  a  doubt,  whether  a  recovery  suffered  by  the  issui 
in  tail,  after  a  fine  had  been  levied  by  his  ancestor,  coul 
bar  a  subsequent  remainder,  because  the  effect  of  th< 
fine  was  to  bar  the  estate  tail,  and  no  right  descends  t< 
or  vests  in  the  issue.     The  issue,  after  the  death  of  hi: 


(/I)  'i  Vm.  »i  U,  'i(M).  (e)  Sir  William  Jones,  (^0. 

ih)  :\  Hi'p.  H4,  a,  (/)  Tit.  Acceptance,  Pi.  10.  13 

(I)  'J  \A.  Unym.  77H.  (^  Page  442. 
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"Ancestor,  in  this  case,  had  an  election,  to  confirm  or  avoid         ^^^' 

**- — I ^ 

9Ake  term  of  200  years,  by  conveying  away  his  estate  he       taabst 

'lias  confirmed  the  term,  and  deprived  himself  of  that  eleo-*     batwell. 

^>tion,  Bettison  v.  Elways{a).     Thomas  Batwell  took  as  a     a^^^^^. 
purchaser  under  the  settlement ;  it  must  be  presumed,  that 
he  executed  the  disentailing  deed  with  a  view  to  the  con- 

k  firmation  of  that  settlement :  if  he  had  disclaimed  the  set- 
tlement, he  had  no  title  at  all,  for  his  biKihex^JMdreWy  might 

r  have  barred  the  entail.     Mrs.  Batwell  is  clearly  bound  by 

I  the  terms  of  the  decree  :  the  conveyance  to  her  is  subject 

I  to  the  deed  of  1809  and  its  provisions^  for  that  to  Russell 

i  was  expressly  subject  to  the  term  of  200  years. 

\ 

1        Then,  as  to  the  judgments,  they  do  not  bind  the  term, 

r  having  been  entered  subsequently  to  its  creation,  Leland 
V.  HuntQ)) ;  besides  that,  they  were  obtained  pendente  lite  ; 
and  in  Barron  v.  Barron^  an  unreported  case,  the  Court  of 
Exchequer  decided,  that  such  judgments  do  not  occasion 
any  objection  to  the  title,  even  though  they  may  affect  the 
legal  estate. 

The  following  cases  were  also  mentioned:  Sackvil  v. 
*£amsby(c)y   Stapilton  v.  Stapilion{d),  Piers  v.  Piers(e)^ 
Wilson  V.  Webb{f). 

Mr.  Serjeant  Keatinge^  in  reply. 

Upon  the  death  of  LuUum  Batwell^  the  settlor,  the  es- 
tate tail  descended,  successively,  upon  his  son,  Andrew,  and 
his  grandson,  Thomas ;  each  of  these  parties  entered,  and 


(a)  Skinner,  31.  3G.  (e)  I  Drury  k  W.  265 ;  Saus»c 

(6)  1  Hog.  364.  &  S.  379. 

(0  Wynch.  4.  (/)  2  Cox,  3. 

((/)  I  Atk.  2. 
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1843.        by  that  entry  was  remitted  to  his  rights  under  the  entail 
but  even  if  they  did  not  enter,  still  the  legal  effect  woulc 
be  the  same,  because,  by  the  descent  of  the  entail  upor 
AmiZmt      ^^^  successively,  the  remitter  took  place,  and  no  entrji 
or  other  proceeding  to  assert  the  title  is  necessary  in  sucb 
a  case.     This  is  the  doctrine  laid  down  in  Littleton^a)^  anc 
it  is  founded  upon  the  principle,  that  the  heir,  unless  re- 
mitted, would  hare  no  remedy,  as  he  could  not  bring  a  for- 
medon  against  himself.     Then  the  fee  becomes  vested,  \y^ 
the  deed  of  April,  1842,  in  Mrs.  H.  K.  BaiwelL     How  is 
she   to  be  compelled  to  join   in   the   conveyance  to   the 
purchaser  ?     When  the  bill  was  filed,  she  was  not  a  neces— 
sary  party  to  the  suit,  being  only  entitled  to  the  contingenfl 
annuity  charged  on  the  lands,  and  they  must  have  beem 
sold,  subject  to  that  right.     She  allowed  a  decree  upon  se- 
questration to  be  obtained  against  her ;  but  how  is  it  pos- 
sible to  contend  that  that  decree  could  bind  any  rights,  to 
which  she  was  not  then  entitled  ?     With  respect  to  the 
judgment  creditors  of  Thomas  Batwell^  it  is  clear,  that 
the  purchaser  is  entitled  to  have  their  claims  either  satis- 
fied or  released.     It  is  quite  true,  that,  generally  speak- 
ing, a  judgment  confessed  pendente  lite  forms  no  objection 
to  the  title,  and  may  be  disregarded  ;  but  this  case  is  widely 
different,  for,  according  to  th.e  view  already  submitted  to 
the  Court,  the  judgment  creditors  have  legal  rights  affect- 
ing a  legal  estate.     In  addition  to  this,  if  the  Court  compels 
the  purchaser  to  take  this  title  in  the  absence,  or  without  the 
concurrence,  of  the  judgment  creditors,  it  will  in  effect 
have  established  this,  that  a  party  having  both  legal  and 
(equitable  rights,  and  dealing  with  third  persons  for  full  and 
valuable  consideration,  may,  nevertheless,  voluntarily  defeat 

(a)  Littleton,  ss.  G59.  060,  nOl. 
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ihe  rights  of  such  parties;  the  Court  will  pause,  before  it         ^^^ 
decides  such  a  question,  more  particularly,  too,  in  the  ab- 
sence of  such  creditors. 


Thb  Lord  Chancellor: —  April vi. 

If  the  parties  wish  for  a  decision  upon  the  legal  question      Jndgment. 
involved  in  this  case,  they  must  seek  it  in  a  Court  of  Law, 
but  as  I  do  not  see  much  difficulty  in  the  matter,  I  may  as 
well  state  the  view  which  I  take. 

In  1809,  Lullum  Batwelly  who,  although  he  assumed  to 
be  seised  in  fee  simple,   was,  confessedly,  only  tenant  in 
tail,  made  a  settlement  of  the  property.     Now,  the  effect 
of  that  conveyance  by  a  tenant  in  tail  admits  of  no  dispute. 
It  is  perfectly  settled,  that  it  conveys  a  fee  simple  estate, 
not  void,  but  only  voidable ;  although  voidable,  however, 
it  bound  Lullunij  the  settlor,  but  might  be  avoided  by  the 
issue  in  tail,  after  his  death.     The  first  person  who  could 
avoid  the  estate  was  Andrew  Batwell ;  but  he  was  a  party 
to  the  marriage  contract,  he  derived  a  benefit  under  the 
settlement,  which  was  executed  with  a  view  to  his  prefer- 
ment, and  if  he  had  attempted  to  avoid  that  deed  at  Law, 
he  would  have  been  compelled  in  Equity  to  give  effect  to 
it.     I  should  require  strong  evidence  to  satisfy  me,  that 
any  act  of  Andrew  Batwell^  who  was  bound  to  give  effect 
to  the  deed  to  the  extent  of  his  own  interest,  was  intended 
to  avoid  that  deed.     It  would  be  an  abuse  of  words  to  talk 
of  an  estate  as  only  voidable,  whilst  it  is  contended  that  it 
is  in  effect  actually  void.     But  the  effect  of  its  being  only 
voidable  is,  that  the  fee  does  in  reality  pass,  although  no 
doubt  it  may  be  avoided.  Andrew  Batwell^  it  is  true,  made 
an  entry,  and  it  is  contended,  that  its  effect  was  an  avoid- 
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ance  of  the  base  fee,  and  the  remitter  of  Andrew  to  his  an — 
cient  title,  and  if  so,  in  point  of  law,  there  is  an  end  of  theis 
case ;  but  if  an  entry  for  the  express  purpose  of  avoiding^ 
the  estate  was  necessary  (as,  in  my  opinion,  it  was),  an<H 
that  Andrew  was  bound  to  confirm,  and  not  to  avoid  thes 
estate,  why  am  I  obliged  to  presume,  that  his  entry  wa^ 
made  for  the  purpose  of  avoiding,  instead  of  accepting  ancH 
confirming  the  estate  ?  Did  he  do  any  act  which  woulcH 
shew  an  intention  of  avoiding  the  estate,  or  did  his  issue  ?^ 
Were  his  acts  consistent  with  such  a  supposition  ?  Un — 
doubtedly  they  were  not.  As  far,  therefore,  as  Andrew* s^ 
acts  are  material  in  this  case,  I  should  come  to  the  conclu — • 
sion,  that  his  entry  had  the  effect  of  a  confirmation,  andJ 
not  of  an  avoidance,  of  the  estates  created  by  the  settlement  ^ 
of  1809. 


Then,  as  regards  Thomas  Batwell^  how  does  the  case 
stand  ?  Under  the  settlement  of  1809  he  was  tenant  in 
tail,  but  under  the  old  settlement  he  was  only  issue  in  tail, 
with  a  hope  of  succession.  When,  therefore,  in  1839,  in 
his  father's  life-time,  he  executed  a  disentailing  deed,  he 
was  acting  under  the  settlement  of  1809,  and  by  the  deed 
of  1840  he  bound  his  rights  as  far  as  he  could. 


In  1840,  Andrew  died,  and  Thomas^  upon  his  death, 
became  tenant  in  tail  in  possession,  and  might  have  avoided 
the  deed  of  1809,  if  any  right  to  avoid  that  deed  was  still 
in  existence.  But  did  he  do  so  ?  It  is  conceded  that  an 
entry  was  absolutely  necessary,  yet  he  never  made  an  entry. 
If  claim  could  be  sufficient,  he  made  none.  But,  on  the 
other  hand,  there  is  abundant  submission  to  the  deed  of 
1809  ;  for  in  1840  he  conveyed  the  estate  to  llussell,  for  a 
trifling  consideration,  expressly  subject  to  the  very  term, 
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•  the  validity  of  which   is  now  the  subject  of  controversy.   ^1843. 

^1  Here,  then,  is  a  clear  confirmation  by  the  issue  in  tail,  if       masst 

>■  confirmation  can  avail,  and  nothing  like  an  avoidance ;  and     batwsi.l. 

VI  confirmation  will  avail  to  support  a  voidable  estate,  or  the     judgment. 

ti   terms  <<  voidable"  and  <<  void"  must  be  held  to  mean  the 

ii  Mune  thing. 

e 

I  .     The  authorities,  to  which  I  have  been  referred,  shew,  that 

ti   if  there  has  been  any  alteration  of  the  estate  tail,  such  as  is 

I    effected  by  a  disentailing  deed,  there  is  an  end  of  the  estate 

.    tail.  The  provisions  of  the  Statute  De  Donts  have  no  longer 

any  operation ;  the  parties,  in  all  subsequent  transactions, 

are  dealing,  not  with  an  estate  tail,  but  with  the  fee. 

But,  independently  of  this,  could  Russell^  who  purchased 
subject  to  the  deed  of  1809,  for  a  sum  of  27/.,  now  rabe 
any  objection?  Clearly  not.  Russelts  title  is  derived 
from  Thomasy  and  Thomas  claims  under  Andrew^  and  An^ 
drew  under  LuUum^  the  settlor  in  the  original  settlement. 
To  permit  Russell^  therefore,  now  to  raise  any  objection 
to  that  settlement,  might  be  attended  with  the  most  dan- 
gerous consequences.  But,  besides  all  this,  there  is  no  ques- 
tion as  to  his  right,  for  he  has  executed  a  consent  in  the 
cause,  undertaking  to  join  in  the  conveyance  to  the  pur- 
chaser, thus  shewing  his  submission  to  the  decree,  and  his 
readiness  to  give  that  decree  effect.  Then,  as  to  Mrs. 
Batwell,  the  widow,  she  was  a  party  to  the  deed  of  1809, 
taking  a  benefit  under  it,  and  was  also  a  party  to  this  suit ; 
she  is,  therefore,  bound  by  the  decree.  She  purchased 
from  Russellf  behind  the  back  of  the  Court,  and  it  has 
been  argued,  that  the  title  so  acquired  is  not  bound  by 
the  decree.  But  the  answer  is  obvious,  that  this  Court 
will  not  allow  its  orders  to  be  impeded  by  any  innovation 


.    -HAXCERY. 

..     •Miveyancc  to  a  stranger,  oxe- 

..    *  i  larry  to  the  suit:  and  so,  if  a 

..i'^»r-«»  1  new  interest  during  its  pro- 

•.u     ••Ln:?t>I  that  party  to  ciTectuate  the 

r    .^rt^nsw  ot  that  new  interest.  Mrs.  Bal^ 

•     i^'iLT  title  than  that  of  Russell^  she 

^xL-  >u.:ieot  to  the  term  ;  and  she  is  clearly 

cvfve  :ii  join  in  the  conveyance  to  the  pur- 


V    .  •c'H.ioii  IS  10  the  effect  of  the  judgments  recovoreck^ 
-c//ft;>  lyttC'ctli.  still  remains  to  be  disposed  of.. 
. .   til   lis sc-.:* ciiluxi  U|K»n  to  express  any  opinion  a-== 

V     v».»>.<.'ii  .»:  ::v'  Court  of  Exchequer,  in  the  case  men 

.  .vw   *»    ^*"    U. '<v:.iu"i.';).     It  i«,  no  doubt,  a  very  stronggE 
^>^.    in:   11*1.  >o  ivr:'tx':'.y  right ;  upon  that  I  give  no  opi — 
,. ...      l*K'  •  .»i\;'*.:c:-.:s  i:i  this  case  were  all  recovered  ptn — 
..*»:     .»•       '.iv    :\ir:;i>   e:.tiiIo\l   to    them   are,   therefore,^ 
»*•%».«*;   »\     'c  vV\-w  .i^A::>!  TKoinas  Uata-ill.     Ifanyact3 
X   %^;..  v\:  .x»  .V  .:,••.*  ':*>  :r.oiu.  they ni:iy  be  brought  before^: 
.u   \\'-  •     %  A  ^-s.  .'.Kiiu-.ral  biiL  and  if  not,  you  may  dis-  — 
,>^.%.»      'v*'       I  ••..•  :•/:,  V.vnievtT,  see  that   it  is  necessary 
.1..     1    \      '     ,;  v.'... ;  .'<•  .:.':h-  by  them,  and  they  need  not 
s    ».*».;  *.  ,v  ,'  V  .   .•  v\-.ir:.      I'lvn  the  whole,  I  entirely 
.^■,  ...         V-.       /     ••  /.  :'..i  M.".>:c:  of  the  lloUs:  but  if  the 
■  .  X.I  .%x     .    .v'"^.  '.   ^-  .  g^.^i*   hi:r.  a  ease  to  the  Court  of 
s  •■.,■  .  V- .   ."    vix  .  V    ,:,•  ?r>:  v;*.u>:io:i. 

•  i  ,     •         .*      .;    XV-  .vv  iu\;  on   the  part  of  the  pur- 
,vx  .  ■  :..K  T  >»iid.  that  he  would  ufiirm 
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LADY  LANGFORD  v.  MAHONY.  .     1843. 

Apnl  21,27. 

This  was  a  petition  on  the  part  of  Lady  Langford,  for  Discussion  of 

the  principles, 

the  taxation  of  certain  bills  of  costs  of  the  Messrs.  Mahony,  upon  which  the 

Court  acts,  in 

The  Master  of  the  Rolls  had  made  an  order  directing  a  tax-  directing  the 

taxation  of  a 

ation,  and  the  case  now  came  befgre  the  Court,  upon  an  solicitor's 

appeal  from  the  order  of  His  Honor.  nfter  pay- 

ment. 

A  firm  of  so- 

It  appeared  that  the  Honourable  Elizabeth  Rowley,  ^^**i^*J*J*^ 
who  was  one  of  the  daughters  of  the  late  Right  Honourable  *dministrator, 

to  recover  a 

Hercules  Longford  Rowley,  was  entitled,  under  a  certain  debt  due  to  his 

intestate,  and 

settlement  of  the  5th  of  November,  1791,  to  an  annuity  of  they  had  a 
600/.,  late  currency,  during  her  life,  charged  upon  several  es-  ney  from  the 
tates,  and  payable  in  the  following  proportions:  two-sevenths  whTwM^re.*^ 
thereof  out  of  certain  estates  in  the  County  of  Limerick,  I^^°*authorU 
which  were  the  property  of  the  Petitioner  ;  two-sevenths  out  *»n«,t*>«™  *« 

*       *        ^  receive  monies, 

of  certain  other  estates  in  the  County  of  Meath,  the  pro-  and  to  act  ge- 
nerally for 
perty  of  the  late  Lord  Langford  ;  two-sevenths  out  of  cer-  him  in  au 

matters  con- 
nected with 
the  affairs  of  the  administration.  The  solicitors  paid  over  to  the  administrator  certain 
sums,  which  they  received  during  the  course  of  the  proceedings,  and  retained  the  re- 
sidue in  payment  of  their  costs  ;  the  costs  were  not  delivered  to  the  administrator  during  his 
life -time,  but  after  his  death,  an  account  was  furnished  to  his  executors  by  the  solicitors, 
setting  forth  these  costs,  and  applying  in  payment  thereof  the  sums,  which  they  had  re- 
tained out  of  the  sums  paid  to  them  in  the  course  of  the  proceedings,  and  from  which  it  ap- 
peared that  the  costs  incurred  exceeded  the  sum  retained  by  a  sum  of  about  10/.  In  this 
account  the  executors  acquiesced,  although  it  did  not  appear,  that  there  ever  had  been 
any  formal  settlement  of  it ;  and  there  was  no  taxation  of  the  costs: — Held,  affirming  the 
order  of  the  Maister  of  the  Rolls,  that  an  administratrix  de  bonis  non  of  the  intestate,  was  en- 
titled to  have  the  bill  referred  for  taxation,  and  that,  under  the  circumstances,  the  settlement 
with  the  executors  of  the  administrator  was  not  a  bar  to  such  right. 

A  solicitor  acting  imder  a  power  of  attorney  from  an  administrator,  or  a  person  filling  a 
fiduciary  character,  stands  in  the  place  of  such  person,  and  will  be  held  answerable  for  any 
misapplication  of  the  trust  estate,  to  which  he  is  a  party. 

If  a  trustee  employ  a  solicitor,  in  relation  to  the  trust  estate,  and  pay  him  the  amount 
of  his  costs  without  taxation,  the  cettui  que  trust  cannot  require  a  taxation  of  the  bill  against 
the  solicitor ;  but  in  the  settlement  of  accounts  with  the  trustee,  he  is  entitled  to  have  the 
bill  of  conu  referred  to  be  moderated  ;  and  upon  such  a  reference  the  Master  will  revise 
the  items  in  a  way  similar  to  taxation ;  and  if  the  charges  appear  to  be  improper,  they  will 
be  disallowed  to  the  trustee,  and  he  will  be  left  to  his  remedy  over  against  the  solicitor. 

Langford  v.  Nott  (1  Jac.  &  W.  291)  is  overruled  b^  the  cases  of  Babns  t.  Puvtr  (Ja- 
cob,  30b),  and  Vincent  v.  Venntr  (1  Mylne  &  K.  212). 
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l&4d.  tain  other  estates  in  the  Counties  of  Antrim  and  London- 
L%DT  La?«c.  deny,  the  property  of  Sir  Hercules  Pakenham  ;  and  the 
remaining  one-seventh  out  of  an  estate  in  the  County  of 
Dublin,  the  property  of  the  late  Lord  Lcangjbrd.  Miss 
statemtt.  Rowlcy  was  also  entitled  to  a  judgment  for  1700/.,  affect- 
ing the  estates  of  the  Petitioner  and  Sir  Hercules  PaheM' 
ham^  in  equal  shares. 

Miss  Rowley^  who  was  a  person  of  unsound  mind,  had 
been  placed  in  the  asylum  of  Dr.  John  Willis^  in  Elngland^ 
where  she  resided  until  her  death,  which  took  place  in  the 
year  1830.     It  had  been  arranged,  that  Dr.  Willis  should 
receive  an  allowance  of  460/.  per  annum,  payable   half^ 
yearly,  for  the  care  and  maintenance  of  Miss  Rowleyy  an  ^^ 
this  sum  was  regularly  paid  to  him,  up  to  the  year  1824 
from  that  period  Dr.  Willis  was  not  paid  the  allowanc^^ 
which  had  been  agreed  upon ;  the  annuity  also  was  sufferc*^'  ^ 
to  £edl  into  arrear;   and  at  the  death  of  Miss  RowUfa^ 
in  1830,   there  was  due  to  Dr.   JVillis  a  sum   of  abou^^ 
3353/.  2«.  S^c/.,  for  her  maintenance,  and  other  expenses  in  ^ 
curred  for  her  use. 

In  the  month  of  May,  1830,  Messrs.  Pierce  and  Davui^^ 
Mahony  were  employed  by  the  English  solicitors  of  Dr«^^ 
WiUis  to  institute  inquiries  respecting  the  estates  liable  to^"^ 
the  said  annuity,  and  to  take  such  proceedings  as  might  be  '^ 
necessary  to  enforce  the  payment  thereof;  and  in  the  month 
of  October,  1831,  a  bill  was  filed  in  the  name  of  Dr.  John 
Willisy  who  had  in  the  meantime  obtained  administration 
to  Miss  Rowley^  against  the  present  Petitioner,  Sir  Her- 
odes  Pakenhaniy  Hercules  Lord  Lanrjford^   and   several 
other  parties,  for  the  purpose  of  raising  the  arrears  of  the 
said  annuity,  and  also  the  amount  due  on  foot  of  the  said 
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iCQdgment  for  1700/.     Lord  Longford  having,  by  his  an-        '^^' 
'■iwer,  set  up  certain  defences  to  this  suit,  and  insisted  that   i-adt  Lano 
^is  estates  were  exempted  from  liability  to  the  annuity  or 
■tjudgment,  and  that  the  Petitioner  and  Sir  Hercules  PaJcen- 
^kam  were  bound  to  pay  the  same  rateably  between  them, 
Hkn  amended  bill  was  filed  on  the  11th  of  September,  1832. 
On  the  27  th  of  February,  in  the  following  year,  the  Peti- 
tioner, Lady  Langford^  paid  to  Mr.  David  Mahony  the 
i^um  of  2958/.  Os.  7c/.,  being  one  moiety  of  the  amount  of 
tlbe  said  judgment,  and  the  interest  due  thereon,  and  also 
■her  proportion  of  the  arrears  of  the  annuity  ;  this  arrange- 
Iment,  it  appeared,  was  made  upon  an  agreement,  that  the 
I  Petitioner  should  be  released  from  any  further  claim,  and 
I  her  name  struck  out  of  the  bill :  and  a  consent  to  that 
effect,  which  was  afterwards  made  a  rule  of  Court,  was  ac- 
cordingly entered  ipto;   and  on   the  28th  of  February, 
1833,  the  Petitioner,  and  all  parties  concerned  in  said  suit, 
in  relation  to  Petitioner's  estates,  were  struck  out  of  the 
said  bill,  and  a  release  was  executed  to  the  Petitioner  by 
tlie  Messrs.  Mahony^  who  had  a  power  of  attorney  from  Dr. 
Willis.     This  was  a  general  power  of  attorney,  bearing 
date  the  16th  of  June,  1832,  and  conferring  upon   the 
Messrs.  Mahony  full  authority  to  act  in  all  respects  in  the 
affairs  of  Miss  Rowley. 

On  the  1st  of  December,  1832,  and  25th  of  July,  1833, 
Sir  Hercules  Pakenham  paid  his  proportion  of  said  annuity 
and  judgment  debt,  amounting  together  to  the  sum  of 
1967/.  3s.  9c/.,  upon  the  same  terms,  and  a  similar  release 
was  executed. 

Lord  Langford^  however,  neglected  to  pay  his  propor- 
tion of  the  arrearsof  the  annuity,  amountingto  1 186/.  16«.4(/., 
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1843.  in  consequence  of  which,  and  by  reason  of  the  defence 
Lady  Lang-  up  by  him,  and  the  claim  to  be  altogether  discharged  th 
from,  another  amended  bill  was  filed  on  the  24th  of  1!^ 
1833,  again  bringing  before  the  Court  the  Petitioner 
Sir  Hercules  Pakenham^  as  parties  Defendants.  In  18 
Dr.  Willis  died,  without  having  ever  brought  the  caus 
a  hearing ;  his  executors  applied  for  administration  de  h 
non  to  Miss  Rowley ^  and  for  that  purpose  they  proved 
will  of  Dr.  Willis  in  Ireland.  In  this  however  they  fai 
as  administration  to  Miss  Rowley  was  granted  to  the  ] 
sent  Petitioner,  Lady  Langford. 


It  appeared,  that  in  the  month  of  January,  1832,  sho 
after  the  institution  of  the  suit  by  Dr.  Willis^  a  billwasfilec 
the  Petitioner  and  her  younger  children,  against  Lord  Lo 
ford^  for  the  purpose  of  raising  the  arrears  of  her  jointi 
and  the  portions  of  her  younger  children  :  that  on  the  3 
of  November,  1833,  a  report  was  made  in  that  cause,  fi 
ing  the  sum  of  1186/.  16^.  4d.  to  be  due  by  Lord  Lc 
ford  to  the  estate  of  Miss  Rowley ;  that  Dr.  Willis  was 
personal  representative;  that  his  demandas  such  was  prio 
all  the  other  incumbrances  affecting  the  said  estates  of  L 
Longford  ;  that  he  had  filed  a  bill  to  enforce  payment 
his  claim,  and  that  it  would  be  for  the  benefit  of  all  [ 
ties,  that  the  receiver  in  the  present  cause  should  forth\< 
pay  to  Dr.  Willis  the  said  arrears,  amounting  to  the  s 
of  1186/.  \Qs,  Ad,  I  and  an  order  was  subsequently  m: 
in  the  cause,  directing  the  receiver  to  pay  same  to  j 
Willis f  as  the  administrator  of  Elizabeth  Rowley, 


The  Petitioner,  as  the  administratrix  of  Miss  Rowi 
having  required  the  executors  of  Dr.  Willis  to  render  an 
count  of  the  personal  estate  of  Miss  Rowley ^  which  was 
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ieived  by  him  during  hia  life-time,  a  statement  was  furnished,  1843. 
jpy  which  it  appeared,  that  the  Messrs.  Mahony  had,  in  the  Ladt  Lang- 
rear  1838,  delivered  to  the  solicitors  of  Dr.  Willis's  executors, 
3Jk  account  of  their  receipts  and  disbursements,  shewing  that 
iponsiderable  sums  had  been  from  time  to  time  remitted  by  Statemtnu 
iytkem  to  Dr.  Willis^  and  that  there  remained  in  their  hands  a 
^Mdanceof  1568/.  6s.  10^.,  which  they  had  applied  inpayment 
pf  their  costs,  amounting  in  all  to  the  sum  of  1578/.  10^.,  the 
giwiticulars  of  which  were  furnished  at  the  same  time ;  and  that 
i^hus,  upon  the  entire  account,  a  balance  of  10/.  3«.  \\d.  was 
due  to  them  by  the  estate  of  Dr.  Willis.  In  this  account 
it  appeared  that,  in  addition  to  their  own  costs,  they  claimed 
a  credit  for  a  sum  of  109/.  18^.  2d.  paid  by  them  for  costs 
incurred  by  the  executors  in  proving  the  will  of  Dr.  WiU 
Us  in  Ireland:  and  there  were  some  small  charges  for  bu- 
siness done  subsequently  to  the  death  of  Dr.  Willis.  It 
did  not  appear  that  any  objection  was  raised  to  that  ac- 
count by  the  executors  of  Dr.  Willis^  or  that  any  formal 
settlement  of  it  ever  took  place :  and  the  costs  of  the  Messrs* 
Mahony  were  not  taxed. 

On  the  2nd  of  November,  1838,  an  order  was  pro- 
nounced, in  the  cause  of  Lady  Langford  v.  Lord  Langford 
and  others,  whereby  it  was  ordered,  that  the  receiver  should, 
^within  ten  days,  invest  in  the  purchase  of  Government 
stock,  the  said  sum  of  1186/.  16«.  4c/.,  and  that  such  stock, 
when  so  purchased,  should  be  transferred  to  a  separate  cre- 
dit, and  be  entitled,  ^'  sum  impounded  to  meet  the  claims  of 
John  WiUiSy  deceased,"  being  the  sum  found,  by  the  report 
of  the  30th  of  November,  1833,  to  be  payable  to  the  said 
John  Willis^  as  administrator  of  the  Honourable  Elizabeth 
Rowley y  deceased;  and  it  was  further  ordered,  that  the 
Rev.  Peregrine  Curtots  and  the  Rev.  AtweU  Lake^  the 
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1843.        ezecuton  of  the  said  John  ffillu,  Bhould»  within  two  i 
Lady  Lahg-    proceed  to  establish  their  claims  against  said  fund;  alij 
default  of  their  doing  so,  it  was  ordered,  that  Ladji 
fordy  the  Plaintiff  in  said  suit,  ^uld  be  at  liberty  to  i 

Statement      foj.  payment  thcrcout. 

Under  this  order,  the  executors  of  Jokm  WUUi 
charge,  on  the  7th  of  May,  1839,  and  after  stating  the] 
ceedings,  which  had  been  instituted  by  their  testator  W 
force  payment  of  his  demands,  and  insistiog  u|M)n 
right  to  interest  on  the  debt  due  by  Miss  Rowkg  to 
WiUiSi  they  claimed  to  be  entitled  to  apply  the 
ceived  by  him,  in  the  first  place,  to  pay  the  funeral  aad 
ministratorial  expenses  of  Miss  Roudey^  and  then  the 
and  expenses  incurred  by  him.  Dr.  Willis,  in  the 
ing  of  the  said  sums,  and  in  next  place,  in  discharge  of  dtl 
interest  which  accrued  upon  the  debt  due  to  Dr.  fFtfiif  if 
Miss  Rowley y  and  then  in  reduction  of  the  principal  of  tb 
said  debt;  and  they  shewed,  that  by  taking  the  acooiiotii| 
this  manner  there  appeared  to  be  a  sum  of  1 189/.  8#.  5d  dtj 
to  them  as  the  executors  o{  Dr.  Willis.  In  a  schedule  to  tbl 
charge,  which  contained  an  account  of  the  funeral  andi^' 
ministratorial  expenses  of  Miss  Rowley ^  the  amount  of  tkl 
several  periodical  sums,  which  became  due  for  her  maial^ 
nance  and  support,  and  the  interest  accruing  due  thereoi 
respectively,  the  executors  claimed  credit  for  the  sumii 
1578/.  10^.,  being  the  full  amount  of  the  costs  of  Mesoi 
Mahony^  exclusive  of  the  sum  of  109/.  18«.  2rf.,  for  the  com 
of  proving  the  will  of  Dr.  Willis  in  Ireland. 

To  this  charge  a  discharge  was  filed  on  the  part  of  tbc 
Petitioner,  Lady  Lanfjford,  and  she  thereby  disputed  the 
right  of  the  executors  of  Dr.  Willis  to  interest   upon  the 
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anean  of  the  annual  allowance,  alleging  that  she  was  al-        ^^3. 

wtjrs  ready,  from  the  death  of  her  husband  in  1825,  to  pay   lady  Lakg- 

her  proportion,  and  that  if  Dr.  Willis  had  ever  applied  for 

same,  it  would  have  been  paid ;  that  the  amount  claimed 

by  the  executors,  exclusive  of  interest,  was  3262/.  13*.  7rf.,     Siatememi. 

and  that  the  sums  paid  amounted  to  4925/.  4*.  4(/.,  thus 

leavbgasum  of  1662/.  I0s.9d.  for  the  discharge  of  the 

<^te  and  funeral  expenses;  that  the  costs,  which  were 

stated  to  amount  to  1578/.  10*.,  ought  to  be  taxed ;  that  it 

^9B  not  necessary  to  have  proved  the  will  of  Dr.  JVillis  in 

-Kieland  in  relation  to  this  demand,  and  that  therefore  the 

c^^eeutors  were  not  entitled  to  the  costs  of  proving  same,  as 

^S;ainst  the  estate  of  Miss  Rowley. 

When  the  matter  came  before  the  Master,  an  objection 

^^^«s  taken,  on  the  part  of  Lady  Langford^  that  he  bad  no 

J  ^^risdietion  to  allow  to  the  executors  any  of  the  sums  spe- 

^^5^ed  in  the  debit  side  of  the  account  for  interest,  or  for 

^^^Mt8  and  expenses,  inasmuch  as  the  order  of  the  2nd  of 

-^^ovember,  1838,  did  not  empower  the  Master  to  make  any 

^X4ch  allowance.     This  objection  having  been  yielded  to  by 

^1)6  Master,  an  application  was  thereupon  made  by  the  ex- 

^catort  at  the  Rolls,  that  the  Master,  in  proceeding  under 

theorderof  the  2nd  of  November,  1838,  should  be  at  liberty 

to  inquire  and  report,  whether  the  said  Peregrine  Curtate 

and  Atwell  Lake  were,  as  the  executors  of  the  said  John 

WiUie^  entitled  to  credit  for  any  and  what  sums  of  money, 

for  the  funeral  and  administratorial  expenses  of  the  said 

Honourable  Elizabeth  Rowley^  paid  by  the  said  John  WiU 

lisj  and  for  the  amount  of  any  costs  and  expenses  properly 

and  necessarily  incurred  by  them,  or  by  their  testator,  in 

realisdng  the  personal  estate  of  the  said  Elizabeth  Rowley ; 

and  that  if  the  Master  should  find  that  they,  or  any  of 
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1843.        them,  had  made  such  payments,  or  incurred  such  costs  and 
Lady  Laho-    expenses,  then  that  he  should  tax  and  ascertain  the  amount, 
and  allow  credit  to  the  executors  for  the  same,  in  proceed- 
ing under  the  said  order.    The  application  was  made  at  the 
Rolls  on  the  llth  of  February,  1841,  but  the  Master  of 
the  Rolls  refused  to  make  any  rule  upon  the  motion,  being 
of  opinion,  and  expressly  declaring,  that  the  Master,  io 
proceeding  under  the  order  of  the  2nd  of  November,  1838, 
was  at  liberty,  and  should  have  inquired,  whether  any  and 
what  sum  was  due  to  the  estate  of  Dr.  JVillis  out  of  the 
personal  estate  of  Miss  Rowley ^  after  all  just  credits  and 
allowances,  and  that  the  executors  should  procure  a  report 
under  the  said  order,  on  or  before  the  last  day  of  the  then 
ensuing  Easter  Term  ;  and  the  consideration  of  the  costs  oC" 
the  motion  was  reserved  until  the  return  of  the  report. 


The  proceedings  before  the  Master  were  thereupon 
sumed,  and  on  the  24th  of  May,  1841,  he  made  his  report^ 
and  after  setting  forth   that  it  had  been  admitted  befores 
him,  that  if  interest  was  not  properly  chargeable  upon  ther 
several  sums  due  to  Dr.  JVillis,  that  his  executors  had  not 
any  claim  or  right  to  the  said  sum  of  1186/.  15*.  4d.,  in 
said  order  of  the  2nd  of  November,  1838,  particularly  men- 
tioned ;  and  that  inasmuch  as  he  was  of  opinion  that  inte- 
rest was  not  properly  chargeable  on  these  sums,  he  found 
that  the  said  executors  had  not  any  claim  against  said  sum 
of  1 186/.  16*.  4(/.,  or  the  funds,  in  which  the  same  had  been 
invested. 

To  this  report  no  exception  was  taken,  and,  on  the  3l6t 
of  May,  1841,  an  order  was  made  in  the  said  cause  of  Lady 
Longford  v.  Lord  Longford  and  others,  directing  that  the 
fund,  which  had  been  so  impounded,  as  before  stated,  should 
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be  transferred  to  Lady  Langfard^  and  that  the  executors        184a. 
of  JDr.  Willis  should  pay  to  her  the  costs  of  proceeding  un-    l^^^^  Lamo- 
der  the  order  of  the  2nd  of  November,  1838,  and  of  the  re- 
port, and  that  both  parties  should  abide  their  own  costs  of 
the  motion  made  in  February,  1841.     The  fund  was  accor-     Stattmtnt. 
din^Iy  transferred  to  Lady  Langford^  and  the  costs,  which 
were  awarded  to  her,  were  subsequently  paid. 

On  the  30th  of  November,  1842,  the  present  petition 
was    presented,  on   the  part  of  Lady  Langford^  which, 
after  stating  several  of  the  matters  hereinbefore  mentioned, 
particularly  in  relation  to  the  employment  of  Messrs.  Ma^ 
hffny  by  Dr.    WiUiSy  the   proceedings   so   instituted,    the 
sev^eral  sums  received  by  them,  and  the  amount  retained 
by  them  for  costs,  and  further,  that  a  large  proportion  of 
the  costs  were  incurred  for  searches  after  the  amount  due  by 
the   Petitioner,   Lady   Langford^  and  Sir  Hercules  Pon 
^^tiAom,   had  been  paid  by  them  respectively,  and  also 
^^t  the  said  bills  of  costs  were  in  other  respects  highly  ob- 
J^tionable,  prayed  that  it  might  be  referred  to  one  of  the 
'Masters  to  tax  said  bills  of  costs,  so  Car  as  the  same  were 
l^roperly  incurred  against  the  estate  of  the  said  EltzcAeth 
-^awleifj  as  between  solicitor  and  client,  and  that  the  said 
^f)Iicitors,  Messrs.  Pierce  and  David  Mahony^  might  be  or- 
dered to  account  for  the  sums  received  by  them  on  foot  of 
the  assets  of  the  said  Elizabeth  Rowley ^  and  to  refund  such 
portion  thereof  as  should  be  taken  off,  and  also  such  other 
%iiiiis,  if  any,  with  which  they  had  improperly  debited  the 
estate  of  the  said  Elizabeth  Rowley^  in  the  account  fur^ 
nished  by  them  to  the  executors  of  Dr.  John  Willis. 

Mr.  Pierce  Mahony^  in  his  answering  affidavit,  stated, 
that  the  business  in  question  had  been  managed  by  his 


90  CASES  IN  CHANCBBY. 

lS4a.        brother  and  partner,  Mr.  David  Mahamff^  who  at  tkl 

Ladt  Lako.   conducted  the  town  buunen  of  the  firm ;  that  he  wm 

'^1^        self  unacquainted  with  any  of  the  details,  and  thit  \ 

^^°^*^'      now  deprived  of  the  benefit  of  the  assistance  and  knoi 

statcwMMt.     ^f  yg  partner,  Mr,  David  Malumy^  who  was  then 

aound  mind ;  that  the  searches,  which  were  prindpsl 

jeeted  to,  and  other  proceedings,  appeared  to  ban 

made  under  the  advice  of  the  late  Chief  Baron  Wolfi 

^t  the  bar) ;  that  the  several  charges  in  the  bills  o 

were,  in  his  opinion,  bond  fide  and  reasonable,  and  i 

ing  to  the  rates  certified  and  approved  of  by  the  Mai 

this  Honourable  Court.     In  addition  to  this,  Mr.  Ji 

denied  the  right  of  the  Petitioner,  Lady  Longford^ 

taxation  of  the  costs,  and  relied  on  the  settlement 

counts  with  the  executors  of  Dr.  WiIUm  ;  he  further 

that  the  said  bills  of  costs  were  among  the  credits  dai] 

the  executors  of  Dr.  fVilliSf  in  proceeding'  under  tht 

of  the  2nd  of  November,  1838,  and  that   the   Pet 

might,  at  that  time,  have  had  a  taxation  thereof,  b 

inasmuch  as  she  did  not  then  think  proper  to  go  intoi 

vestigation  of  the  costs,  she  must  be  considered  as  i 

waived  her  right,  and  ought  not  now  to  be  permitted  t 

a  taxation  of  said  costs. 

On  the  4th  of  February,  1843,  the  case  was  arg 
the  Rolls,  when  His  Honor  was  pleased  to  make  an 
referring  it  to  one  of  the  Masters  to  tax  the  said  cost 
directinir  the  Messrs.  Mahonv  to  furnish,  on  oat.li.  « 


*  CASES  IN  CHANCERY.  91 

^^iras  a  credit,  to  which  they  were  not  entitled  against  the  1843. 

*  assets  of  the  said  Elizabeth  Bowleg,  and  that  the  same  tADTLAHo- 
^  should  be  allowed  by  the  Master  as  a  credit  against  theur  ^^ 

'   costs.  Maboht. 

li  StatemaU, 

I        From  this  order  Mr.  Pierce  Mahony  ^)pealed. 


Mr.  Serjeant  Keatingej   Mr.  JET.  G.  Hughes,  and  Mr.      Argument, 
Maley^  in  support  of  the  appeal. 

The  order  of  Hu.  Honor  cannot  be  sustained.  In  the 
first  place,  upon  general  principles^  the  Petitioner  has  no 
right  to  call  for  any  taxation.  The  Messrs.  Mahony  were 
Beither  her  solicitors,  nor  the  solickors  oi'MinRowley ;  they 
were  employed  on  the  part  of  the  English  solicitors  of  Dr. 
Willis  to  conduct  their  affairs  in  Ireland ;  they  are,  there- 
fore, to  be  looked  upon  as  their  agents,  responsible  only  to 
them,  or,  at  most,  to  their  client,  Dr.  Willis.  It  will  not 
,  be  contended,  that  the  Messrs.  Mahony  are  under  any 
greater  liability  to  account,  bom  their  filling  the  character 
of  solicitors,  than  if  they  were  ordinary  agents ;  and  how 
could  it  be  argued,  that  the  present  Petitioner,  as  now  re- 
presenting Miss  Rowley,  could  compel  the  mere  agent  of 
Dr.  WiUis  to  account,  merely  because  in  the  course  of  bu- 
siness some  part  of  the  assets  of  Miss  Rowley  might  have 
passed  through  his  hands  ?  The  ag^t  is  req>on8ible  to  his 
principal,  and  the  solicitor  to  his  client  alone ;  and  no  third 
person,  notwithstanding  what  his  right  may  be  to  call  for 
an  account  from  the  cUent  or  principal,  can  ccmipel  the  so- 
licitor or  agent  to  account  with  hhn,  on  this  plain  and  intel- 
ligible ground,  that  there  is  no  privity  of  contract  between 
them  ;  in  such  a  case  the  parties  are  not  without  redress, 
on  the  contrary,  they  are  entitled  to  a  remedy  against  the 
principal  or  client  by  whom  the  agent  or  solicitor  was  em- 
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1848.  ployed  ;  in  the  present  ease  the  Petitioner  may  file  a  bill 
Lad»  Laiio.  against  the  executors  of  Dr.  fVillis^  and  seek  an  account  of 
'^^^  the  estate  of  Miss  Rowley,  which  came  to  his  hands,  and 
Mahont.  j^  ^^^^  manner  he  applied  the  same ;  in  such  a  suit  she 
Jrffumemu  may  be  entitled  to  rely  on  the  fact,  that  the  payment  of 
these  costs  was  a  misappropriation  of  the  assets,  and  if  she 
succeeds,  the  estate  of  Dr.  Willis  must  be  answerable,  to 
make  good  the  devastavit.  But  this  is  the  utmost  extent 
of  the  right.  It  is  altogether  unnecessary  to  consider  whe- 
ther the  result  would  be  different,  if  a  case  of  collusion  be* 
tween  Dr.  Willis  and  the  solicitors,  in  the  misapplication 
of  the  assets  of  Miss  Rowley,  was  established,  or  that  Dr. 
Willis's  estate  was  shewn  to  be  insolvent.  No  such  case 
has  been  even  alleged ;  on  principle,  therefore,  it  appears 
to  be  quite  clear,  that  the  right  contended  for  on  the  part  of 
the  Petitioner  does  not  exist.  But  even  if  it  did,  it  is  sub- 
mitted that  it  is  now  lost.  In  the  first  place,  the  costs  have 
been  paid  by  the  parties  primarily  liable,  and  that  too, 
after  an  opportunity  of  investigating  these  costs  had  been 
afforded.  It  is  now  quite  settled,  that  whenever  a  bill  of 
costs  has  been  paid,  although  without  taxation,  the  Court 
will  not  afterwards  grant  a  taxation,  unless  it  be  shewn, 
that  in  the  bill  of  costs  there  are  contained  fraudulent 
charges ;  Horlock  v.  Smith{a),  Waters  v.  Taylor(b).  Here 
the  parties  have  not  attempted  to  make  out  such  a  case. 
The  petition,  it  is  true,  contains  a  general  charge,  that  the 
costs  are  "highly  objectionable,"  but  it  does  not  specify 
a  single  objectionable  item ;  there  is  a  statement,  that 
a  g^eat  part  of  the  costs  were  incurred  in  searches  in  the 
registry,  after  the  Petitioner  and  Sir  Hercules  Pakenham 
had  paid  the  amount  due  by  them  ;    but  these  searches 

(a)  2  Mylne  &  C.495.  (6)  2  M^lne  &  C.  526. 
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'were  made  under  the  advice  of  one  of  the  most  eminent        1843. 
counsel  at  the  time  at  the  Bar,  and  were  occasioned  in   ladt  Lang. 
consequence  of  the  magnitude  of  the  several  estates  charged  „^ 

with  the  annuity,  and  the  variety  of  the  incumbrances  ahony. 
which  it  was  necessary  to  trace,  in  order  to  make  the  suit  '^'y«'*«»<- 
perfect.  In  the  second  place,  the  time,  which  has  been 
permitted  to  elapse,  forms  a  most  important  feature  in  this 
case,  and  is  such  as  to  disentitle  the  party  to  have  these 
costs  taxed.  It  appears,  from  the  account  furnished  to  the 
executors  of  Dr.  Willis^  that  the  last  remittance  which  they 
made  was  in  1833,  and  that  from  that  time  they  retained 
in  discharge  of  these  costs  all  sums,  which  were  paid  to 
them.  Dr.  Willis  is  now  dead  more  than  six  years,  and  if, 
upon  a  taxation  of  the  costs,  it  should  turn  out  that  the 
Messrs.  Mahony  had  been  overpaid,  and  that  they  were  in 
consequence  called  upon  to  refund  any  of  the  monies  so 
retmned,  they  would  be  now  unable,  in  consequence  of  the 
lapse  of  time,  to  recover  from  the  executors  of  Dr.  Willis 
such  monies,  although  at  the  time  a  clear  right  to  make 
such  charge  did  exist.  The  Court  will  not  be  auxiliary  in 
pronouncing  an  order,  which,  if  calculated  to  be  of  any  be- 
nefit to  the  Petitioner,  must  work  an  irreparable  injury  to 
the  Messrs.  Mahony^  and  which  injury  is  solely  attributable 
to  the  time  which  the  Petitioner,  Lady  Langford^  has  per- 
mitted to  elapse  before  she  has  thought  proper  to  bring  for- 
ward the  present  application.  Still  further,  on  the  part  of 
the  Appellant,  it  is  submitted,  that  the  Petitioner,  Lady 
Langfbrd^  has  waived  her  right  to  any  taxation,  by  reason 
of  her  having  admitted  the  costs  as  a  fair  credit,  on  the  oc- 
casion of  the  reference  under  the  order  of  the  2nd  of  No- 
vember, 1838,  and  the  subsequent  proceedings;  the  execu- 
tors of  Dr.  Willis  were  then  before  the  Court,  and  the 
rights  of  all  parties  could  have  been  adjusted ;  at  that  time 
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^Q^'  Lady  Longford  ought  to  have  insisted  upon  a  taxation  of 
Ladt  Laho-  these  costs ;  they  were  then  claimed  by  the  executors  of 
Dr.  Willis  as  credits  to  which  they  were  entitled ;  La4y 
Langjbrd  thought  proper  at  that  time  to  allow  them ;  she 
jlrgtmenu  Jid  not  ask  for  any  taxation ;  the  only  question  then  di»- 
eussed  was  as  to  the  right  to  interest  ?  It  is,  therefore, 
now  too  late  for  her  to  require  these  costs  to  be  taxed,  when 
the  executors  are  absent,  and  the  Messrs.  Mahony  cannot 
have  any  remedy  over  against  them.  As  to  the  costs  of 
proving  the  will  of  Dr.  Willis  in  this  country,  it  is  clearly 
a  good  credit  for  the  Messrs.  Mahony  against  the  exe- 
cutors  of  Dr.  Willis.  The  Petitioner  may  be  entitled  to 
recover  the  amount  thereof  from  those  executors,  but  there 
does  not  exist  any  principle,  upon  which  it  can  be  con- 
tended that  she  has  a  right  to  deprive  the  Messrs.  Mahony 
of  this  sum,  thus  paid  by  them  in  obedience  to  the  direction 
of  their  employers. 

Mr.  Seijeant  Warren^  and  Mr.  Francis  Goold,  in  sup- 
port of  the  order. 

It  is  admitted,  that  the  costs  in  this  cause  have  never  been 
taxed,  but  were  allowed  by  the  executors  of  Dr.  Willis^ 
without  any  investigation  ;  and  the  right  of  the  Petitioner 
to  have  these  costs  now  taxed  is  resisted  upon  grounds, 
none  of  which  can  be  supported.  It  is  argued,  in  the  first 
place,  that  the  Messrs.  Mahony  being  employed  by  Dr. 
WilliSf  were  responsible  only  to  him  or  to  his  executors ;  but 
it  is  to  be  remembered,  that  it  was  by  Dr.  Willis,  as  the 
personal  representative  of  Miss  Rowley,  and  in  that  cha- 
racter, and  to  recover  part  of  her  estate,  that  the  Messrs. 
Mahony  were  so  employed ;  the  Petitioner  is  now  her  re- 
presentative, and  invested  with  all  the  rights  and  privileges 
that  Dr.  Willis  was  entitled  to,  and  the  right  to  call  for  a 
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taxation  of  the  costs  incurred  in  the  administration  of  the  1843. 
hssets,  and  to  demand  an  account  from  the  solicitors,  de-  lai>t  Lahq. 
hrolves  upon  each  person  in  succession,  who  fills  the  charao-  '^^^ 
ter  of  personal  representative.  But  even  supposing  for  a 
moment,  that  it  could  be  said  that  the  Messrs.  Mahony 
were  to  be  considered  as  the  solicitors  of  Dr.  Willis  alone, 
still  he  was  but  a  trustee  of  the  property  in  relation  to 
which  those  costs  were  incurred ;  the  Court  will  pause  be- 
fore it  establishes  this  rule,  that  the  cestui  que  trust  has  no 
ri^t  to  tax  the  bill  of  the  trustee's  solicitor ;  if  such  a  rule 
did  prevail,  a  trustee  might  incur  costs  to  any  amount  at 
the  expense  of  his  cestui  que  trust.  Another  ground  upon 
which  the  right  to  a  taxation  is  resisted,  is,  that  the  costs 
have  been  paid ;  but  can  it  be  said  that  this  retainer  by 
the  Messrs.  Mahony  is  to  be  considered  as  a  payment  or 
settlement,  within  the  meaning  of  the  rule,  when  it  is  re- 
membered, that  this  was  a  retainer  permitted  by  parties  not 
at  all  liable  to  the  costs ;  the  proper  fund  for  the  payment 
of  these  costs  was  the  estate  of  Miss  Rowley ^  in  relation  to 
which  these  costs  were  incurred ;  what  right  then,  it  is  to 
be  asked,  had  the  executors  of  Dr.  Willis^  who  were  alto- 
gether uninterested  in  the  assets  of  Miss  Rowley ,  to  permit 
the  Messrs.  Mahony  to  retain  a  part  of  those  assets,  in  dis- 
charge of  their  untaxed  bills  of  costs  ?  and,  as  evidence  of 
the  negligence  of  the  executors,  in  relation  to  this  matter, 
they  actually  permitted  the  Messrs.  Mahony  to  claim  a  cre- 
dit for  proving  the  will  of  Dr.  fVillis  in  Ireland,  which 
charge  it  would  be  impossible  to  support  as  against  the  es- 
tate of  Miss  Rowley.  It  is  said,  that  in  the  result,  the  order 
pronounced  at  the  Rolb  will  work  a  great  hardship  and  ii>- 
jury  to  the  Messrs.  Mahony.  The  fact  is  not  so.  But 
even  if  it  were,  the  Messrs.  Mahony  have  only  themselves  to 
blame.  When  they  thus  applied  the  monies,  which  came  to 
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their  hands,  in  payment  of  their  costs,  they  had  full  km 
ledge  that  it  was  a  trust  fund  with  which  they  weredoii 
and  that  the  parties,  with  whom  they  were  in  oommnbi 
tion,  were  not  authorized  to  represent  it ;  if,  thcRk 
there  was  a  misapplication  of  the  trust  fbnd,  on  thepMi 
the  executors,  in  thus  paying  the  costs  of  the  Messn  Jb 
hony  without  taxation,  the  Messrs.  Mtihony  are  cqai 
responsible  with  the  executors,  and  cannot  now  pntt 
themselves  in  the  manner  they  seek  to  do.  Every  pens 
who  acquires  personal  assets  by  a  breach  of  trast  or  (bn 
tavit  in  the  executor,  is  responsible  to  those  who  are  es 
tied  under  the  will,  if  he  is  a  party  to  the  breach  oftni 
Here  the  executors  permitted  the  Messrs.  Mtihony  to  apf 
a  portion  of  the  assets  of  Miss  Rowley^  in  payment  of ade 
due  to  them  by  Dr.  Willis.  The  Messrs.  jMaktmy  « 
privy  to  this  misapplication,  and  this  case  thus  contains  t 
very  element,  which  was  wanting  in  Keane  v.  RobarU{i 
Itiscontended,  that  the  Petitioner  ought  to  have  pointedc 
specific  items  of  objection  in  the  costs :  in  the  first  ph 
the  rule  is  not  so  ;  but,  even  if  it  were,  are  not  the  olii< 
tions,  which  have  been  stated  in  the  petition,  in  reference 
the  charges  for  the  registry  searches,  sufficient  ?  Is  not  t 
Petitioner  entitled  to  some  explanation  why  so  large 
expense  was  incurred,  amounting  in  all  to  more  than  700 
and  that  too  after  she  had  paid  in  full  the  whole  amount  < 
manded  from  her,  obtained  a  release  from  the  parties,  a 
had  the  bill  dismissed.  It  is  somewhat  startling*  to  heai 
alleged,  that  such  a  payment  as  this  is  to  be  made  withi 
explanation.  With  regard  to  the  last  objection  relied  \ 
that  the  Petitioner  has  waived  her  right,  by  not  insisti 
on  a  taxation,  while  the  reference  under  the  order  of  Nov< 
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li^^'T,  1838,  was  pending,  it  is  to  be  observed,  that  nothing        ^^^' 
^!hen  took  place,  which  could  be  considered  as  amounting   Lady  Lang 
't^o  a  waiver;  the  Petitioner  did  not  object  to  a  taxation ; 
xio  such  point  ever  arose  in  the  office.     The  executors  of 
I3r.  fViUis  contended,  that  there  was  a  large  sum,  beyond 
the  costs,  due  to  them  by  the  estate  of  Miss  Rowley.   This 
iwas  the  only  matter  in  dispute  at  that  time ;  there  was  no 
controversy  as  to  the  costs,  and  it  would  have  been  irrele- 
vant, at  that  time,  to  have  sought  for  a  taxation  of  the  costs. 


Maiiont. 
Arffitment, 


Thk  Lord  Chancellor  : — 

This  is  a  case  of  great  difficulty,  and  I  shall  take  time 
to  consider,  before  I  dispose  of  it  finally.  There  is  no  im- 
putation upon  the  Appellant,  either  as  a  professional  man, 
or  as  a  member  of  society.  The  question  is  merely  one  of 
la\v,  whether  the  Court  may,  consistently  with  the  prin- 
^ples  upon  which  it  acts,  direct  a  taxation  at  the  instance 
^f  4e  Petitioner. 


Judgment, 


Generally  speaking,  if  a  person  acting  in  a  fiduciary  cha- 

'"'^cter  employ  a  solicitor,  and  pay  him  the  amount  of  his 

^^:^«t8,  the  party  beneficially  interested  cannot  himself  re- 

^^^ire  a  taxation  of  the  bill  against  the  solicitor.    The  rela- 

^^>n  of  attorney  and  client  subsists  only  between  the  solici- 

^^T  and  the  person,  who  employs  him ;  and  there  would  be 

'^^^  safety  in  the  dealings  of  mankind,  if,  after  the  person 

^^lio  employed,  and  was  competent  to  retain,  the  solicitor, 

^^^^d  who  had  funds  at  his  disposal  for  the  payment  of  his 

^^^ts,  has  actually  paid  the  costs,  another  person,  who  was 

^C3t  the  client,  but  claimed  an  interest  in  the  property, 

^^ould  come  forward,  and  insist  upon  having  a  taxation  of 
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^Q^'        those  costs.     The  party  beneficially  entitled  to  the  hii 
LaotLamo-    not  without  a  remedy,  if  he  has  sustained  aDyinjvfh 
the  payment  of  the  costs,  for,  in  taking  the  accoimt  «f  ik 
trust  property,  he  may  insist  that  the  payments  to  theal 
Judgmtmi,      ^j^^y  ^^j.^  improperly  made,  and  if  he  shew  that,  the 

can  only  get  credit  for  as  much  as  was  properly  |mUI| 
him. 

Independently  of  the  109/.  \%s.  2c2.,  the  difficulty  here! 
as  to  the  situation  of  the  parties.  There  is  no  difficulty  ahoi 
the  rule  of  law,  which  is  well  settled ;  but  I  do  feel  a  gnri 
deal  of  difficulty  as  to  the  relation  in  which  the  solidttf 
stood  to  the  several  parties.     Dr.  Willia  was  a  creditor^ 
the  intestate,  and  he  took  out  administration  to  her,  ni 
Messrs.  Mahony  acted  as  his  solicitors.      In    the  eoas 
of  the  discussion,  I  asked  under  what  authority  Man 
Mahony  received  the  sums  of  money,  which  were  paid  » 
Dr.  Willis  as  administrator,  for,  in  their  capacity  of  9Bt 
citors  merely,  they  would  not  have  been  authorized  to  n* 
ceive  them  ;  it  appears  they  did  so  under  a  document  e» 
cuted  in  1832,  by  which  Dr.  Willis  constituted   them  )k 
attorneys,  to  act  for  him  generally  in  all  matters  connectd 
with  the  administration  of  the  intestate's  estate ;    proridd 
with  that  authority,  they  acted  not  merely  as  the  soliciton 
of  the  administrator,  but  also  as  the  personal  represeott 
tives  of  the  intestate,  as  far  as  the  delegated  authority  cofl 
ferred  by  that  instrument  could  constitute  them  such,    li 
that  double  capacity,  they  received,  at  various  times,  asset 
of  Miss  Rowley^  and  at  first  remitted  the  amount,  fioi 
time  to  time,  to  Dr.  Willis.     The  last  payment  was  mad 
in  1833,  and  after  that  no  sum  was  remitted,  and   no  ac 
count  was  furnished  until  1838.     In  the  year  1832,  attfa 
perio<l  of  the  grant  of  the  power  of  attorney,  and  at  all  th 
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•absequent  periods,  they  had  in  their  hands  balances  suffi-         ^^^' 
sient  to  cover  the  amount  of  the  bills  of  costs  claimed  by   ladt  Lavq- 
Vhem,  and  no  credit  was  given  for  the  amount  of  those  ba- 
lances, which  must,  therefore,  be  taken  to  have  been  set 
^off  against  the  amount  of  the  costs ;  they  did  not  invest      •'^'^s'*^'' 
^diose  balances,  nor  pay  interest  on  them,  as  it  would  have 
been  their  duty  to  have  done,  if  they  had  not  applied  them 
in  payment  of  the  costs ;  I  must  consider,  therefore,  that 
"they  appropriated  those  monies,  from  time  to  time,  in  pay- 
"ment  of  the  bills  of  costs,  as  they  were  incurred,  otherwise 
^'they  would  be  retaining  improperly  monies,  which  formed 

*part  of  the  assets  of  the  intestate. 

a 

'*      At  the  end  of  three  years,  after  the  death  of  Dr.  fVillis 
^the  administrator,  Messrs.  Mahony  render  an  account  to 
his  executors,  in  which  they  take  credit  for  sums  amounting 
(o  nearly  1600/.,  as  having  been  applied  in  payment  of 
costs,  and  amongst  these  costs  were  some  small  items  in- 
eurred  after  the  death  of  Dr.  Willis.  There  is  no  evidence, 
upon  the  face  of  the  documents  of  any  settlement  of  that 
account ;  it  is  sworn  however,  and  1  do  not  question  the 
statement,  that  the  account  was  accepted  by  the  executors, 
but  it  was  not  until  after  the  representative  character  of 
Dr.  fVillis  had  ceased  by  his  death;   and  although  the 
executors,  being  liable  for  the  costs  of  Dr.  fViUiSy  and  so 
&r  interested  in  the  correctness  of  the  account,  might  pro- 
perly settle  that  account,  and  allow  the  solicitors  the  amount 
of  their  costs,  yet  it  strikes  me,  that  I  must  consider  the 
payment  as  having  been  made,  without  the  direct  interven- 
tion of  Dr.  Willis^  by  Messrs.  Mahony y  as  his  attorneys,  in 
his  character  of  administrator,  to  themselves,  in  their  cha- 
racter of  solicitors  for  the  administrator ;  so  that,  acting  in 
that  double  character,  what  they  receive  in  one  capacity  as 
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^Q^'        attorneys  of  the  administrator,  they  retain  in  the  other  as  ^ 

Laot  Lavo-    his  solicitors.     Can  that  be  considered  a  payment  within  the  ^ 

settled  rule  of  thb  Court,  that  after  payment  of  costs  by         .^ 
the  client,  he  shall  not  be  let  in  to  a  taxation,  without 
Judgment,      gfaewing  improper  charges  ?     I  apprehend  that  such  a  pay- 
ment can  hardly  be  sustained  as  a  bar  to  a  taxation  of  the 
costs. 


roRD 
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The  subsequent  dealings  of  the  parties  lead  to  great  dif-— 
ficulty.  After  the  death  of  Dr.  Willis,  Lady  Langfbrd^^  1^ 
who  had  paid  her  proportion  of  the  arrears  of  the  annuity^ 
filed  a  bill  against  Lord  Langford,  to  raise  the  arrears  »^  \^^^ 
her  jointure,  and  the  amount  of  certain  charges  for  hex-  £21,0 
younger  children.  A  report  was  made  in  that  cause,  find-  ft  ok 
ing  that  there  was  due  to  the  representatives  of  Miss  IZotCT-  b  to 
ley,  a  sum  of  1186/.  16«.  4(f.,  and  by  an  order  of  the  2ad  ^^ 
of  November,  1838,  this  sum  was  directed  to  be  impounde<l 
to  meet  the  claim  of  Dr.  Willis,  and  detained  in  Court  t^ 
abide  the  event  of  that  claim.  Accordingly,  in  that  sui^ 
the  executors  of  Dr.  Willis,  thinking  to  establish  a  clai<^ 
to  interest,  came  in  and  filed  a  charge,  claiming,  amoO^ 
other  things,  interest  on  the  sums  firom  time  to  time  dt^^ 
to  their  testator,  on  account  of  the  allowance  payable  f5t>^ 
the  charge  and  care  of  Miss  Rowley  ;  and  Lady  lAmyjor^"^ 
as  Miss  Rowley's  representative,  filed  a  discharge,  denyir^  ^ 
that  any  thing  remained  due  from  her  estate  to  the  esta^  ^ 
of  Dr.  Willis.  The  Master,  in  proceeding  under  the  orde-^^* 
found  a  difficulty  in  going  into  the  account  (in  fact,  an  ol^ 
jection  was  taken,  that  the  Master  had  no  jurisdiction  to  %^^ 
into  such  account)  :  and  the  executors  of  Willis  applied  t^^ 
the  Court  for  a  direction  to  the  Master,  in  proceeding  unde  '^ 
the  reference,  to  inquire  and  report,  whether  the  executor^^ 
were  entitled  to  credit  for  the  expenses  incurred  by  Willis^ 
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\n  relation  to  the  administration,  which  he  had  taken  out  to         1^^^* 
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Miss  Rowley^  and  also  for  the  costs  incurred  by  them  and    Ladt  Lajio- 
their  testator,  in  realizing  the  personal  estate  of  Miss  Rou}- 
ley;  and  if  so,  that  the  Master  should  tax  and  ascertsdn 
such  costs  and  expenses,  and  allow  the  executors  credit  for 
the  same.     The  Master  of  the  Rolls  refused  to  make  any 
rale  upon  the  motion,  but  it  appears,  that  he  expressly  de- 
clared, that  in  proceeding  under  the  order  of  the  2nd  of 
November,  1838,  the  Master  should  have  inquired  whether 
any  thing  remained  due  to  the  estate  of  Dr.  fVillis^  after  all 
JQSt  and  fair  allowances ;  and  the  executors  were  directed 
to  procure  a  report,  under  the  order,  before  the  last  day  of 
the  ensuing  Term.  The  proceedings  were  then  resumed  in 
the  office ;  but  the  controversy  appears  to  have  been  con- 
fined to  the  question  of  interest,  for  the  Master,  by  his  re- 
port of  the  24th  of  May,  1841,  states,  that  it  was  admitted 
hefore  him,  that  if  interest  was  not  properly  chargeable 
^pon  the  sums  due  to  Dr.  Willis^  his  executors  had  no 
^^laim  to  the  sum  impounded ;  and  then  he  finds,  that  as 
'^e  was  of  opinion  that  interest  was  not  properly  chargeable, 
^be  executors  bad  no  claim  against  the  fund.   In  this  report 
^be  executors  acquiesced.     It  is  now  contended,  on  the  one 
^de,  that  there  was  a  waiver  on  the  part  of  Messrs.  Ma- 
^^ony  of  their  right  to  object  to  the  taxation  of  those  costs, 
^^asmuch  as  they  were  the  parties,  who  brought  forward  the 
^X^plicadon  at  the  Rolls  to  have  the  account  taken  ;  whilst, 
^^  the  other  side,  Messrs.  Mahony  contend,  that  the  con- 
^^ct  of  Lady  Langford  amounted  to  a  waiver  of  the  right 
'^c^w  insisted  on,  on  her  behalf,  against  these  gentlemen, 
*^^^cause  the  executors  of  Dr.  fVillis^  who  were  liable  to 
^Xessrs.  Mahonyy  have  been  allowed  to  escape  in  conse- 
quence of  her  act.     I  cannot  deny  that  this  circumstance 
'^^s  great  influence  upon  the  question  before  me.     The  ex- 
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^^^'  ecutore,  with  the  approbation  of  Messrs*  Makomif 

Lady  Laho-  for  a  reference  to  the  Master,  to  ascertain  what  wm  im 

FOBD 

9.  their  testator's  estate,  and  to  have  the  oosts  tMXdL  h 

t '  Langifbrd  resisted  the  applicatioD,  insisting'  thst  the 


order  was  sufficient ;  that  under  that,  all  just  and 
ances  would  be  made ;  and  that  there  was, 
no  necessity  for  the  order  which  was  then  sought.  Kii|i 
proceeding  under  that  order,  the  claim  for  109/.  18«.U.n^ 
have  been  disallowed,  for  it  was  unquestionably  a  pspm 
that  could  not  be  charged  against  the  assets  of  Bfiai  Ai 
ley;  but  Lady  Langfbrd  rejected  the  remedy,  whieki 
then  might  have  had.  The  executors,  upon  diat,  widito 
from  the  contest ;  and  she  lost  the  opportunity  of  hnil 
the  bills  of  costs  taxed.  The  Court  had  Uien  all  the  paft 
before  it,  the  personal  representative  of  Miss  Rtmk^  i 
solicitors  and  the  executors  of  Dr.  WiUisj  the  former  rii 
nistrator;  but  Lady  Langjbrd  rejected  the  oppottoat 
and  now,  the  matter  having  been  closed,  aftter  an  intenil 
two  years,  she  asks  tlie  Court  to  examine  the  accoe 
against  the  Messrs.  Mahony  alone,  in  the  absence  oft 
representatives  of  the  person,  by  whom  they  were  employi 
and  who  was  responsible  to  them.  I  am  disposed  to  s 
that  even  though  I  should  be  of  opinion,  that,  under  1 
peculiar  circumstances  of  this  case,  Messrs.  Mahony  w 
liable  to  have  their  bills  taxed  in  the  first  instance  «( 
the  application  of  Lady  Longford^  the  opportunity 
such  taxation  has  been  lost ;  however,  not  only  on  aceo 
of  the  great  importance  of  the  case,  but  from  that  defeie 
and  respect,  which  is  due  to  the  opinion  of  the  kai 
Judge,  by  whom  the  order  has  been  made,  I  shall  cons 
the  case  fully,  before  I  decide. 

As  to  the  109/.  \%s.  2c/.,  lam  satisfied  it  is  not  a  demi 
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'^bich  is  properly  chargeable  against  the  estate  of  Miss        1848. 
iowkff  ;  it  was  an  ej^pense  incurred  after  the  death  of  Dr.    ladt  Lavq- 
Willii^  for  his  executors ;  Messrs.  Mahony,  who  incurred  it»  „, 

were  the  attorneys,  under  a  special  authority,  of  the  perso-  ^^^' 
nal  representative,  and  had  assumed  the  character  of  personal  •M^****. 
representatives  themselves,  as  £Eur  as  the  instrument,  under 
which  they  acted,  could  make  them  so ;  as  such  personal 
representatives  therefore  they  had  monies  in  their  hands, 
which  they  knew  were  part  of  the  assets  of  the  intestate ; 
they  incurred  costs,  properly  chargeable  against  the  estate 
of  the  administrator,  under  whose  authority  they  acted,  after 
his  death,  and  they  retained  the  amount  of  those  costs  out 
of  the  assets  of  Miss  Rowley ,  whose  representative  he  was. 
It  is  admitted,  that  the  executors  of  Dr.  WiUis  had  no  right 
to  direct  that  payment  to  be  made,  but  it  is  contended,  that 
Messrs.  Mabony  were  justified  in  retaining  the  money. 
Unless,  however,  I  were  of  opinion,  that  Messrs.  McAony^ 
who  were,  by  virtue  of  the  power  of  attorney  from  the  ad- 
ministrator, personal  representatives,  and  were  also  solici- 
tors, might  have  wasted  the  assets  in  any  way  they  pleased, 
'  could  not  allow  that  charge.  In  that  respect,  therefore, 
^  order  of  the  Master  of  the  Rolls  is  right. 


Thu  Lord  Chancellor:  April 27, 

Xhis  case  is  one  of  great  importance.  It  appears  not  to 
'^ve  been  fully  argued  at  the  Rolls ;  for,  as  often  happens, 
^^  parties  were  not  aware  of  its  importance,  until  after  the 
^'der,  against  which  the  appeal  is  brought,  was  pronounced. 
^^  has,  however,  since  been  very  fully  argued  before  me. 
^  ^  main  question  raised,  was  as  to  the  original  right  of 
''^^dy  lAtngford  to  have  the  bills  of  costs  of  Messrs.  ilia- 
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^^^'         hony  taxed.    The  facts  were  these.    Elizabeth  Rowley  was 
Ladt  Lako-    entitled  to  an  annuity  of  600/.  a  year,  for  her  life,  charged 
on  several  estates,  situate  in  different  parts  of  this  country ; 
but  being  a  person  of  unsound  mind,  she  was  placed  under 
Judgment,      ^j^^  ^^^  ^^  jj^^  WUltSy  in  England,  with  an  allowance  to 

him  for  her  maintenance,  clothing,  &c. ;  she  remained  un- 
der his  care  until  her  death.     At  the  period  of  her  death,  a 
sum  was  due  to  Dr.  TVillis  for  her  maintenance,  exceeding, 
I  think,  3000/. ;  and  there  were  also  six  years'  arrears  of  her 
annuity  due  to  her  estate.     Dr.  Willia^  upon  her  death, 
applied  for  administration  as  a  creditor,  in  order  to  enforce 
payment  of  the  arrears  of  the  annuity,  and  thereby  to  pay 
himself  what  was  due  to  him.     It  appears  that  a  Mr.  Tay^ 
lor,  one  of  the  next  of  kin,  was  about  to  obtain  administra- 
tion, but  Dr.  Willis's  solicitors  applied  to  him  to  withdraw, 
and  allow  administration  to  be  granted  to  Dr.  Willis  ;  he 
accordingly  yielded  to  their  request,  as  the  grant  to  the 
Doctor  was  intended  only  to  enable  him  to  recover  his  de- 
mand, and  Dr.  Willis  obtained  administration.     The  per- 
sons to  pay  the  arrears  of  the  annuity  were  Lord  Langford^ 
Lady  Langford^  and  Colonel  Pakenham.    There  was  also  a 
judgment  for  1700/.,  to  which  Miss  Rowley  was  entitled, 
and  which  was  payable  by  Lady  Langford  and  Colonel 
Pakenham.    After  administration  was  obtained,  three  sum^ 
were  paid  to  Dr.  Willis,  on  account  of  the  arrears  of  the  an- 
nuity and  judgment.    On  the  1st  of  December,  1832,  Colo-^ 
nel  Pakenham  paid  1085/.  6s.  Id.  on  account  of  his  share  ^ 
in  February,  1833,  Lady  Langford  paid  2958/.  0*.  7d.,  a^ 
her  share  of  the  annuity  and  judgment ;  and  in  July  o0 
the  same  year.  Colonel  Pakenham  paid  the  further  sum  o0 
881/.   17*.  8rf.    Those  payments  exceeded  4900/.,  and  for* 
this  sum  Dr.  Willis  was  accountable.   Deducting  from  theses 
sums  the  amount  due  to  himself,  it  will  appear,  that  th^ 
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airhole  of  his  debt  was  paid  as  early  as  July>  1833,  and  that        IQ^^* 
^k  sum  of  between  1600/.  and  1700/.  was  left  in  his  hands  to   Ladt  Lamo- 
■toy  costs,  funeral  expenses,  and  expenses  of  administration.  ,,. 

■dlie  sums,  which  I  have  mentioned,  were  paid  as  follows :  °^*^' 

■Dr.  fVtlUs,  as  administrator,  in  the  latter  end  of  the  year     •M^««»«- 
1831,  filed  a  bill  against  all  the  parties,  who  were  liable  to 
mshe  annuity,  for  payment  of  the  arrears.     In  1832,  Messrs. 
dUiahony^  who  had  been  originally  emploj^ed  by  the  London 
solicitors  of  Dr.  fVilliSi  obtained  a  power  of  attorney  from 
Aiim,  to  act  for  him  as  administrator,  and  to  receive  all 
monies  which  were  payable  to  him  as  such.     The  two 
•oms  of  1085/.  6s.  Id.  and  2958/.  Os.  7d.,  were  paid  to 
Messrs.  Mahony  in  the  cause.  Colonel  Pakenham  paid  the 
881/.  ns,  8d.y  which  was  due  for  his  share  of  the  annuity 
«od  judgment,  to  Dr.  JVillis  himself.     The  result  was,  as  I 
!  have  stated,  that  in  1833  there  was  not  a  shilling  due  to  Dr. 
,  Willis ;  in  point  of  fiict,  he  personally  received  more  than 
;  the  amount  of  his  debt ;  the  payments  made  to  him  by 
;  Messrs.  Mahony  were,  in  July,  1833,  1500/.,  and  in  Au- 
I  gust  of  the  same  year,  900/.     Those  were  the  only  sums 
paid  by  them ;  but  Dr.  ^t/Ztihunself  received  881/.  17«.  8(/., 
which  was  paid  to  him  by  Colonel  Pakenham^  so  that,  al- 
together, Dr.  Willis  had  himself  received,  in  the  month  of 
August,  1833,  nearly  20/.  more  than  the  debt  due  to  him 
by  Miss  Rowley,     The  payment  by  Colonel  Pakenham 
he  no  doubt  applied  in  satisfaction  of  the  debt  due  to  him- 
self; but,  in  point  of  £Eu;t,  as  between  the  parties,  that  debt 
was  extinguished  in  the  preceding  month  by  the  payments 
made  to  Messrs.  Mahony.     In  the  year  1835,  Dr.  Willis 
died ;  no  bills  of  costs  of  Messrs.  Mahony  had  been  deli- 
vered to  him  in  his  life-time,  nor  were  any  delivered  to  his 
executors  until  a  late  period.     In  the  account  furnished 
by  Messrs.  Mahony  to  the  executors,  they  deducted  out 
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1843.        of  the   balance  of  the  monies  received  a   considerable 
Laot  La«o-   amount  for  costs.     Their  bills  of  costs  unsettled  amounted 
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to  1578/.  lOs. ;  it  does  not  appear  that  these  bills  were 
ever  examined  hj  the  executors  of  Dr.  JVillis,  but  they 
were  allowed  to  the  full  amount ;  and  as  between  them  and 
Dr.  WiUUi's  estate,  they  would  be  entitled  to  full  credit  for 
the  amount  so  allowed,  but  as  between  them  and  the 
persons  entitled  to  the  assets  of  Miss  Rowley^  the  case 
would  be  different. 

It  was  seriously  argued,  that  as  between  Dr.  Willia  and 
Messrs.  MoAony,  Dr.  ^^f/^M  might  direct  any  appropriation 
of  this  money  he  pleased,  and  that  if  he  thought  fit  to  di- 
rect payment  out  of  it  of  any  debt  of  his  own,  for  instance, 
his  coachmaker's  bill,  he  could  do  it,  and  that  the  adminis- 
trator de  bonis  non  would  have  no  remedy  against  Messrs. 
Mahony^  but  could  only  pursue  Dr.  Willis  iov  the  amount ; 
but,  as  a  proposition  of  law,  that  is  wholly  untenable,  and 
I  am  anxious  there  should  not  be  any  misapprehension  upon 
the  subject  in  the  minds  of  solicitors,  who  may  be  placed  in 
similar  circumstances.  Messrs.  Mahony  had  a  general  power 
of  attorney  from  the  administrator,  authorizing  them  to  act 
for  him  ;  they  stood  in  his  place,  and,  therefore,  were  an- 
swerable for  any  misapplication  of  the  assets,  to  which  they 
were  parties. 

If  that  be  so,  how  did  the  case  stand  at  the  death  of  Dr^ 
Willis  f     It  is  not  pretended  that  these  bills  of  costs  had 
ever  been  taxed.     There  was  no  check;  for  Dr.  WilU^ 
gave  Messrs.  Mahony  absolute  power  over  the  fund  ;  ther 
hand  to  receive  was  also  the  hand  to  pay.     This,  therefore, 
is  not  the  case  of  a  payment  of  a  solicitor's  bill  by  the  per- 
sonal  representative,  who  employed  him ;  these  bills  were 
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*'iioC  furnished  during  Dr.  Willis's  life^time,  not  until  three         1843. 
"'yearB  after  his  death,  and  two  years  before  these  bills  were   ladt  Lamo- 
^«o  furnished,  administration  de  bonis  noH  had  been  taken         '^^^ 
*  out  by  Lady  Langjbrd  to  the  intestate ;  she  has  presented     Mahoht. 

■  a  petition,  asking  for  a  taxation  of  these  costs,  and  the     -M^«»«»«. 
i  'question  is,  whether  these  untaxed  bills  of  costs  could,  as 

■  an  item  in  account,  bind  the  administratrix  ?     To  whom,  I 
I  would  ask,  did  the  money,  which  was  in  the  hands  of  Messrs. 

Mahony  at  the  time  of  the  death  of  Dr.  WilUs^  belong? 
The  right  to  it  remained  in  suspense  until  the  grant  of  the 
administration.  Dr.  Willis's  executors  did  not  obtain  ad- 
ministration de  bonis  non,  and  he  had  been  paid  his  debt  in 
fall  before  his  death ;  therefore  he  had  no  interest  in  the 
assets.  Supposing  that  there  w^e  no  costs  due,  this  money 
,  belonged  to  the  ^ministratrix  de  bonis  non^  and  to  her 
alone,  as  part  of  the  assets  of  the  intestate.  Miss  Rowley. 
If  assets  are  in  the  hands  of  a  third  person,  at  the  death  of 
the  administrator,  the  administrator  de  bonis  non  alone  can 
recover  them  ;  they  belong  to  him,  and  not  to  the  execu- 
tors of  the  former  administrator.  If  a  judgment  were  reco- 
vered by  the  administrator,  upon  his  decease  that  would 
not  go  to  his  executors.  It  is  true,  that  the  administrator  de 
bonis  non  could  not  have  had  the  benefit  of  it  at  Law,  until 
the  Statute  of  William  III.(a),  in  this  country,  enabled 
him  to  sue  out  a  sci,fa.  upon  it ;  but  he  was  always  en- 
titled to  the  benefit  of  it  in  Equity.  If  goods  had  been 
seized  by  the  sheriff  at  the  suit  of  the  administrator,  or  if 
money  had  been  levied  by  a  sale  of  the  goods,  and  remained 
in  the  sheriff's  hands,  it  is  not  the  executor  of  the  adminis- 
trator, but  the  administrator  de  bonis  non,  that  is  entitled  to 
receive  the  proceeds  of  the  execution.     The  case  of  Clay  v. 

(«)  7  Wm.  IIL  c.  6.  g.  9. 
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Willis{a)  shews  clearly  what  the  rule  of  law  is^  though  the 
decision  there  was  adverse  to  the  administrator  de  bonis 
nan.  There  a  party  had  mortgaged  an  estate,  with  a  power 
to  the  mortgagees  to  sell ;  he  devised  the  estate  to  trus- 
tees, and  appointed  them  his  executors ;  and  after  his  death, 
the  mortgagees  sold  the  estate,  and  paid  the  surplus  pro- 
duce of  the  sale  to  the  agent  of  the  mortgagor's  executors. 
The  administrator  de  bonis  non  of  the  mortgagor  brought 
an  action  against  the  personal  representative  of  the  agent, 
to  recover  the  money,  and  it  was  held  that  he  could  not 
recover,  because  the  money  was  not  part  of  the  assets  of 
the  testator;  the  executors  held  it  as  trust  money,  and 
not  as  assets,  and,  therefore,  it  was  not  recoverable  by  the 
administrator,  but  if  it  had  been  assets,  he  would  have  re- 
covered :  that  shews  the  rule  of  law  upon  the  subject  to  be 
perfectly  settled. 


As  to  the  taxation  of  the  costs,  there  was  a  case  of  Lang- 
ford  V.  Nott(b)i  before  Sir  Thomas  Plumer^  in  which  he 
held,  that  where  a  third  person,  by  agreement,  has  paid  a 
solicitor's  bill,  he  cannot  apply  for  a  taxation.  That  was 
laying  down  a  stricter  rule  than  could  be  maintained  at  the 
present  day,  for  it  cannot  be  disputed  now,  that  a  person 
so  situated  would  be  entitled  to  apply  for  a  taxation.  I  was 
counsel  for  the  Petitioner  in  that  case,  and  Sir  Thomcw 
Plumer  gave  me  time  to  see,  if  I  could  find  any  authority 
in  support  of  the  application,  but  as  there  was  none,  the 
case  was  not  mentioned  again.  However,  subsequently, 
in  the  case  of  Balme  v.  Pav€r(c)y  Lord  Eldon  decided, 
that  a  party,  who,  being  liable  under  a  bond  of  indemnity, 


(a)  1  Barn.  &  C.  364. 
{b)  1  Jac.  k  W.  291. 


(c)  Jac.  305. 
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■hpaid  the  debt  and  costs  to  the  Plaintiff's  solicitor,  could         1843. 
■JlliaTe  these  costs  taxed;  and  in  Vincent  y.Fenner{a)^  Sir   ladf  Lako- 
1^  John  Leach  held,  that  where  a  third  person  paid.a  solici-         ^^^^ 

I  tor's  bill  of  costs,  he  was  entitled  to  the  same  rights  as  the  Mahiow%-. 
■i  client  with  respect  to  taxation.  In  both  of  these  cases,  Jud^memt. 
Bf  which  appear  to  me  to  have  been  properly  decided.  Sir 
^  TTuMnas  Plumer's  decision  was  in  fact  overruled.  I  do 
P  DOt,  however,  mean  to  say,  that  it  would  be  so  in  the  case 
-.  of  a  trustee  or  personal  representative,  who  had  paid  the 
solicitor's  bill :  I  have  already  stated,  that  a  trustee  may 
pay  the  solicitor,  whom  he  has  chosen  to  employ,  and  that 
the  parties  beneficially  interested  will  not  be  entitled  to 
apply  for  a  taxation  ;  the  trustee  is  competent  to  employ  a 
solicitor,  and  to  settle  with  him,  and  I  cannot  permit  that 
to  be  disturbed ;  he  is,  moreover,  personally  liable  to  the 
solicitor.  In  fVorrall  v.  Harjbrd{b)i  a  man  in  trade  having 
become  embarrassed  in  his  circumstances,  by  an  arrange- 
ment with  his  creditors,  vested  his  property  in  trustees, 
upon  trust  to  sell,  and  to  pay  thereout,  in  the  first  instance, 
all  the  costs  and  expenses  connected  with  the  execution  of 
the  trust.  The  trustees  employed  as  their  solicitor  the 
Plaintiff,  and  considerable  costs  having  been  incurred  by 
him,  in  relation  to  the  trust,  he  filed  a  bill,  seeking  to  be 
declared  a  creditor  under  the  trust  deed,  and  paid  the 
amount  of  his  costs  out  of  the  fund  ;  a  demurrer  was  put  in 
on  the  part  of  the  trustees,  and  Lord  Eldon  allowed  it, 
holding,  that  though  the  solicitor  of  the  trustees  had  the 
same  right  against  them  personally,  as  he  had  against  any 
other  client,  yet,  that  he  had  no  claim  against  the  trust 
fund.  Supposing  that  to  be  so,  how  does  the  case  stand, 
if  a  trustee  pay  the  solicitor?     By  the  rule  of  this  Court, 

(a)  1  Mylne  k  K.  212.  (6)  8  Yes.  4. 
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^®^'  if  the  trustee  pay  the  solicitor's  bill  of  costs,  without  taxa- 
Ladt  Laho-  tion,  and  then  a  demand  is  made  by  him  against  the  trust 
estate  for  the  amount,  the  cestui  que  trust  has  a  right  to 
have  the  bill  referred,  not  for  taxation,  but  to  be  moderated. 
Judgment,  ^jjj  ^p^jj  ^^^  reference  the  Master  will  revise  the  items  in 
a  way  similar  to  taxation ;  and  if  upon  the  reference  the 
charges  appear  not  to  be  proper  charges,  they  will  be  dis- 
allowed to  the  trustee,  and  he  will  be  left  to  get  back  from 
the  solicitor  the  sums  which  he  has  so  paid  to  him  in  the  best 
way  he  can.  That  was  decided  in  Johnson  v.  Tei/brd(a)  : 
and  although  costs  have  been  paid  by  the  trustee,  and  he 
has  been  allowed  them  in  account  by  the  cestui  que  use, 
who  has  released,  yet  the  cestui  que  trust  will  be  entitled 
to  make  use  of  the  name  of  the  trustee  to  have  the  costs 
taxed,  if  the  trustee  can  still  tax  them,  giving  him  a  proper 
indemnity(A)*  Lord  Eldon  held,  that  a  solicitor  cannot  be 
allowed  to  interpose  the  payment  of  his  bill  of  costs  by  a 
person  in  the  situation  of  a  trustee,  in  a  question  between 
himself  and  the  parties  (cestuis  que  trust)^  for  whom  he 
was  at  the  time  aware  that  the  person  who  paid  him  was  no 
more  than  a  trustee.  That  goes  a  great  way  to  decide  the 
present  question.  Who  was  the  party  that  had  a  right  to 
tax  the  costs  here  ?  Clearly  the  administrator  :  and  has  any- 
thing been  done  to  bar  that  right  ?  There  has  been  no 
payment  here.  As  it  has  been  argued  by  Mr.  Serjeant 
Warreny  this  is  not  a  case  of  payment,  but  of  retainer  by 
the  solicitors,  of  money  which  belonged  to  the  administra- 
trix de  bonis  non.  But  even  if  there  had  been  a  payment 
of  the  costs,  the  administratrix  would  be  entitled  to  tax 
them,  upon  making  a  proper  case.  Now  the  case  she  has 
made  is  of  this  nature :  Lady  Laufjford  says  that  great  ex- 

(a)  3  Russ.  477.  ip)  Hazard  v.  Lane,  3  Mer.  285. 
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pense  was  gone  to  in  searches  which  were  not  necessary,        1843* 
and  for  which  she   is  not  liable ;  and  that  Messrs.  Ma^   ladt  La>o- 
hany  paid,  out  of  the  assets  of  the  intestate,  the  expense  of  „, 

proving  the  will  of  Dr.  Willis,  which  ought  not  to  have  M^^^- 
been  paid  out  of  that  fund.  I  mention  these  only  as  in-  Jwipment. 
stances.  A  bill  had  been  filed,  as  I  stated,  to  raise  the 
Amount  of  the  arrears  of  the  annuity,  to  a  portion  of  which 
I«a.dy  LangJbrdPs  estate  was  liable.  In  the  month  of  Fe- 
bruary, 1833,  she  paid  all  that  was  due  for  her  share  of  the 
annuity,  and  a  consent  was  entered  into,  that  the  bill  should 
be  dismissed  against  her  without  costs  ;  and  not  only  was 
there  a  consent  signed,  but  a  solemn  deed  was  executed, 
after  much  discussion  and  deliberation,  fully  releasing  Lady 
L€u%qford  from  all  further  liability  to  the  claim.  But  no 
sooner  was  that  done,  than  an  amended  bill  was  filed,  bring- 
ing;* Lady  Langford  again  before  the  Court,  and  that  upon 
a  c^sise,  which  had  been  put  on  the  files  of  the  Court  in  the 
answer  of  Lord  Langford,  which  answer  had  been  filed 
aoQde  time  before  the  consent  had  been  entered  into.  That 
aur^ly  requires  explanation.  Now  look  at  the  charges  for 
aeaxches;  the  first  searcheswere  madein  1831,  and  the  charges 
for  them  amount  to  about  15/.  The  second  set  of  searches 
^as  made  in  1832,  and  the  charges  for  them  amount  to  be- 
^^een  8/.  and  9/. ;  there  was  a  third  set  of  searches  made 
aI^o  in  1832,  the  charges  for  which  amount  to  183/. ;  and 
^tly,  after  the  bill  had  been  dismissed  against  Lady  Lang-- 
/^<3i^  the  solicitors  instituted«new  searches,  in  part  relating  to 
oer  estate,  for  which  a  sum  of  510/.  is  charged,  and  19/.  18«. 
"^■^  a  copy  of  registry  searches ;  so  that,  in  recovering  the 
^'^^ars  of  this  annuity,  which  had  been  regularly  paid  up 
^  ^Iie  period  of  six  years  prior  to  the  death  of  the  intestate, 
^  expense  is  incurred  for  searches  alone  amounting  to 
^^^'c  than  700/.     I  am  not  surprised  that  Lady  Langford 
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^    1^^'  ^   should  be  anxious  to  investigate  those  charges,  and  no  ones 
Ladt  Laho-    can  say  that  they  ought  not  to  be  explained.  No  doubt,  thes 

FORD 

V.  expense  for  searches  is  a  great  grievance,  not  only  to  thes 

*      clients,  but  also  to  the  solicitors  themselves,  and  one  which - 

^****'*      calls  loudly  for  a  remedy.     There  is  a  measure  now  in  pro-  - 
gress,  introduced  at  my  suggestion,  for  the  purpose  of  par-  - 
tially  remedying  the  evil ;  but  a  more  extensive  remedy 
may  be  required,  and  I  shall  probably  call  on  the  Judges  . 
for  their  assistance,  to  consider  whether  the  law  in  this  parti-  • 
cular  cannot  be  placed  on  the  same  footing  as  in  England, 
and  parties  saved  from  such  enormous  expenses.     I  am  &r 
from  saying  that  the  searches  in  the  present  case  may  not 
have  been  necessary,  but  certainly  they  require  explanation. 
The  charges  for  those  searches  were  all  allowed  in  the  bill 
delivered  to  the  executors  of  Dr.  Willis^  and  they  furnish 
a  ground  for  the  present  administratrix  being  allowed  to  in- 
vestigate that  bill. 

The  amended  bill  filed   against  Lord  Langford^  after 
Lady  Langford  had  paid  the  full  amount  to  which  she  was 
liable,  and  after  Dr.  Willis  had   received  the  whole  of  his 
demand  against  the  intestate,  did  not  proceed  far,  for  in 
1835  Dr.  Willis  died,  and  the  suit  having  abated  by  his 
death,  his  executors,  in  order  to  enable  them  to  continue  it, 
proved  his  will  in  Ireland,  and  attempted  to  procure  adminis- 
tration to  Miss  Rowley,  Costs  were  incurred  in  that  attempt 
to  the  amount  of  109/.  I85.  2d.j  and  it  is  insisted  at  the  bar 
that  Messrs.  Mahony  were  entitled  to  be  paid  these  costs 
out  of  the  assets  of  the  intestate.  There  is  not  the  slightest 
foundation  for  such  a  claim.     It  was  a  race  for  administra-* 
tion  to  Miss  Rowley  between  the  executors  of  Dr.  WiUt^ 
and  the  next  of  kin ;  and  the  executors  were  beaten  in  th^ 
race.     But  why  should  the  costs  of  it  be  paid  out  of  th^c^ 
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^tA  of  MxsB  Rowley  ?  The  Doctor's  representatives  failed  ^0^^* 

in    their  attempt  to  obtain  administration,  and  they  must  ladt  Lahq- 

abide  the  oonsequences  of  it.    The  Master  of  the  Rolls  pro-  «. 

perly  disallowed  that  claim,  and  I  concur  with  him  in  think-  ^°^ 

ing  that  it  ought  not  to  be  allowed.  Judgment. 

So  &r  the  case  is  perfectly  clear.     But  then,  there  is 
another  view  of  the  case,  which  struck  me  when  the  cause 
was  opened,  so  as  to  lead  me  to  think,  that  I  should  be 
obliged  to  refuse  the  taxation.     Certain  proceedings  took 
place  after  the  death  of  Dr.  JViUiSj  which,  it  is  contended 
^n  the  one  side,  amount  to  an  acquiescence  by  Messrs.  ilfa- 
*o»y  in  the  taxation  of  the  costs,  and  from  which  they 
^^^nnot  now  withdraw ;  and  on  the  other  it  is  said,  amount 
*o  a  bar,  and  a  relinquishment  of  the  right  of  Lady  Lang- 
'•^>ri  to  a  taxation,  in  consequence  of  her  having  then  wsdved 
uer  right.  I  was  inclined  to  take  this  latter  view,  until  I  had 
locked  into  the  papers,  and  no  case,  that  I  have  seen, 
^laews  more  strongly  the  importance  of  doing  so.  The  facts 
'^cre  these.  Lady  Longford^  in  1832,  filed  her  bill  against 
I^rd  Langjbrd^  for  the  purpose  of  raising  the  arrears  of 
l^er  jointure,  and  the  portions  of  her  younger  children.    By 
^^^  order  of  the  16th  of  July,  1833,  in  this  cause,  it  was  re- 
fisivred  to  the  Master  to  inquire  and  report,  in  what  man- 
*^«r  the  rents  received  by  the  Receiver  should  be  applied, 
^od  also  to  report  the  arrears  due  upon  the  incumbrances, 
^^€  annuities  and  outgoings  payable  out  of  the  estate,  the 
f^iiorities  of  the  same,  and  the  rents  applicable  to  their  pay- 
**^«nt     Under  this  order,  the  Master,  by  his  report  of  the 
^^th  of  November,  1833,  reported  the  annuity,  which  was 
S^^yable  to  Miss  Rowley^  and  the  manner  in  which  the 
^^ine  was  charged,  and  that  at  the  time  of  the  death  of 
*^^^iss  Rowley^  there  was  due  to  her  by  Lord  Longford^  as 

VOL.  !▼•  I 
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1843.        ^^^  proportion  of  the  annuity  payable  by  him,  i 

1 186/.  ISs.  Ad. ;  that  this  was  the  first  charge  aSecdifi 

estate ;  that  Dr.  Willisy  as  her  administrator,  hadfikdii 

for  the  purpose  of  raising  the  arrears  of  the  annuity,  all 

Judgment,     it  would  be  for  the  benefit  of  all  parties,  that  the  Bm 

should,  out  of  the  funds  in  his  hands,  pay  off  die 

In  January,  1834,  Messrs.  Mahony  had  notice  of  tlui;ii 

were  apprized  that  there  was  this  sum  in  the  hands  dl 

Receiver,  for  the  purpose  of  paying  the  balance  daetil 

Willis^  as  administrator  of  Miss  Rowley ^  and  therw 

called  on  to  apply  for  payment  of  it,  but  they  did  t 

apply ;  the  report  did  not  provide  for  costs ;  but  in  U 

1834,   Messrs.  Mahony  received  notice  of  a  consent, 

Lady  Longford b  suit,  to  pay  the  balance  to  Dr.  JHi 

with  costs,  yet  they  pressed  on  their  own   suit.     In  13 

nothing  effectual  having  been  done.  Lady  Langfird  sen 

notice  of  a  motion  to  pay  over  this  sum  to  her,  as  admii 

tratrix  of  Miss  Rowley.     Messrs.  Mahony  appeared  ^ 

that  motion,  and  got  a  stop  put  upon  the  fund ;  and 

order  was  made,  directing  the  Receiver  to  invest  then 

and  that  the  stock  should  be  transferred  to  a  separate  ( 

dit,  to  be  entitled,  <*  Sum  impounded  to  meet  the  clais 

the  representatives  of  John  Willis^  deceased;*'  and  thee 

cutors  of  Dr.  Willis  were  ordered,  within   two   months, 

proceed  to  establish  their  claim  against  tlie  fund,  and  t 

in  default  thereof,  Lady  Langford  should  be  at  liberti 

apply  for  payment  thereof;  and  the  costs  oftherefere 

and  report  were  reserved.  In  proceeding  in  the  office  mi 

that  order,  the  parties  differed.     Mr.  Mahony  swears  t 

Lady  Langford  objected  to  the  Master's  allowing  to 

executors  any  of  the  charges  specified  in  their  charge 

interest  which  they  claimed,  or  for  the  costs   or  expeni 

inasmuch  as  the  Master  was  not  empowered  to  make  s 
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bch  allowance  under  the  order  of  reference.     The  Master         1S43, 
'Melded  to  the  objection  ;  and  the  executors  applied  to  the    Lady  Laso- 
'^CSourt  in  February,   1841,  representing  that  the  Master  „. 

"^rould  not  investigate  the  account,  and  praying  for  an  order,  °^ 

Greeting  the  Master  to  take  the  account  of  the  sums  pro-  •^««(?»«»'' 
?|p|erly  paid  by  Dr.  Willis  for  funeral  expenses,  and  in  rea- 
■tiling  the  assets,  and  that  the  costs  might  be  taxed,  if  ne- 
^Mwary,  and  that  they  might  be  allowed  interest.  Lady 
dLmigford  opposed  this  application,  and  insisted  that  no 
new  order  was  necessary.  The  Court  refused  to  make  any 
new  order,  but  declared,  that  in  proceeding  under  the  order 
of  1838,  the  Master  was  at  liberty  to  inquire,  whether 
any  and  what  sum  was  due  to  John  Willis  out  of  the  per- 
sonal estate  of  Miss  Rowley^  after  all  just  credits  and  al- 
lowances. The  matter  was  then  renewed  in  the  office*  The 
executors,  by  their  charge,  claimed  to  be  entitled  to  the 
costs,  which  they  had  paid  to  Messrs.  Mahony^  to  the  ex- 
penses of  probate,  and  to  interest  on  the  arrears.  The  Mas- 
ter made  his  report  under  that  reference,  finding  that 
there  was  nothing  due  to  the  estate  of  Dr.  Willis.  He  was 
of  opinion  that  there  was  no  interest  due  on  the  arrears  of 
the  allowance,  and  that  the  executors  had  no  claim  on  the 
fund.  Lady  Langford^  in  her  discharge,  required  the  costs 
to  be  taxed,  objected  to  the  costs  of  proving  Dr.  Willis's 
will,  and  said  that  she  believed  a  balance  was  due  from  the 
estate  of  Dr.  Willis.  The  Court  confirmed  the  report,^  and 
by  an  order  of  the  31st  of  May,  1841,  directed  the  fund  to  be 
paid  over  to  Lady  Langford^  and  ordered  the  executors  to 
pay  the  costs  of  proceeding  under  the  order  of  November, 
1838,  and  the  report  thereunder.  When  the  case  was 
opened  before  me,  I  understood  that  Messrs.  Mahony  had 
offered  a  taxation,  which  Lady  Langford  had  refused ;  but 
on  looking  through  the  papers,  I  find  that  Messrs.  Mahony 
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1843.  <iid  tender  a  taxation  of  the  costs,  but  it  was  for  t  lip 
LadtLamcJ  P^^®  of  being  allowed  them,  and  the  interest,  out  of  dieM 
'^*^  Lady  Langfordy  by  her  discharge,  did  not  object  to  i 
Mahoht.  taxation ;  on  the  contrary,  she  required  that  the  ttk 
Judgment,  should  be  taxed,  but  she  objected  to  paying  thea^  a 
denied  the  right  of  the  executors  to  pay  them ;  bot  if  Ae 
were  to  be  paid,  so  far  from  objecting  to  the  taxation,  i 
demanded  that  they  should  be  taxed.  If  the  ezecatonk 
prosecuted  that  inquiry  successfully,  and  established  Ae 
claim  against  the  fund,  the  costs  undoubtedly  would  ki 
had  to  be  taxed ;  but  they  withdrew  from  the  inqmryvk 
the  Master  reported  against  them,  and  pmd  the  costi 
the  proceedings.  Lady  Lang/brd  now  prays  for  a  taxati 
of  the  costs,  which  by  her  discharge  she  asserted  she  i 
entitled  to  have  taxed,  and,  in  my  opinion,  she  is  entiti 
to  have  them  taxed.  I  shall,  therefore,  dismiss  the  | 
tition  of  appeal,  with  costs.  At  the  same  time,  I  do  i 
mean  to  make  any  charge  against  Mr*  JlfaAony  or 
partner.  The  searches  were  made  under  the  directioi 
counsel  of  great  ability^  and  it  may  turn  out  that  theyi 
properly  made.  If  any  injury  should  arise  to  the  P 
tioner,  in  consequence  of  his  being  deprived  of  the  ass 
ance  of  his  partner,  he  may  apply  to  the  Court,  but 
present  I  do  not  think  it  necessary  to  make  any  ordo 
that  head. 
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TAYLOR  V.  EMERSON.  ^J^ 


1  April  28. 

By  indenture  bearing  date  the  2l8t  of  November,  1837>  ^-^^^  »°: 

rd  made  between  John  Jervis  Emerson,  of  the  first  part,  PUuntiffii  in  a 
^Christopher  Taylor  and  William  Taylor^  of  the  second  and  being  en- 

titled  to  a  life 

jNUt,  and  Francis  T.  Porter ^  of  the  third  part,  after  reciting  estate  in  oer- 
please  of  the  27  th  of  May,  1816,  whereby  John  Staunton  pr^sei,  con- 
^EUKhJbrt  demised  the  town  and  lands  of  Bally banogue,  si-  ^J^tht  2Ut  of 
^fuate  in  the  County  of  Wexford,  to  Michael  Emerson  (the  7^7°*^'j|fo 


.fiuher  of  John  Jervis  Emerson),  for  three  lives  or  thirty-one  »°*«« 

i  ^  '  to  a  trustee. 


interest  therein 
to  a  trustee, 

years,  whichever  should  last  the  longest,  at  the  yearly  rent  upon  trust, 

■  .    ,  ...        "outoftbein- 

of  twenty-four  shillings  per  acre ;  and  after  reciting  further  terest,  pro- 

m  deed  of  the  8th  of  January,  1824,  which  was  the  settle-  nuairent 

snent  executed  upon  the  occasion  of  the  marriage  of  the  said  pay'the'bead- 

John  J.  Emerson  with  Miss  Jane  Daly,  whereby  the  lands  J^fik^'^wwe 

comprised  in  the  said  lease  were  settled,  after  the  death  of  ■"^J^f**  **>• 

*■  premituns  of 

the  father  and  mother  of  the  said  John  Jervis  Emerson,  upon  insurance  on  a 

certain  policy 

Jfohn  Jervis  Emerson  for  life,  subject  to  an  annuity  of  50/.  of  insurance 

,  (wbich  A,  had 

for  his  Sister,  Jane  Emerson,  with  remainder  to  his  issue ;  effected  upon 
and  after  reciting  further,  that  Michael  Emerson  and  Mar-  ^hich  poUcy 
garet  Emerson,  the  father  and  mother,  were  both  dead,  and  ][^"parate*    ^ 
that  John  Jervis  Emerson  was  indebted  to  Christopher  ^^^^^  *^ 
Taylor  and  fVilliam  Taylor  in  the  sum  of  400/.,  and  had  Pi^Jntiffsthe 

^  ^  said  sum  of 

afinreed  to  convey  his  life  interest  to  Francis  T.  Porter  as  a  ^oo'-t  with  le- 

,  ,      gal  interest 

trustee,  for  the  purpose  of  securing  the  repayment  of  said  from  the  date 

,  ,  thereof,  at  the 

sum,  and  also  for  the  other  purposes  thereinafter  mentioned  rate  of  6/.  by 
and  expressed,  the  said  deed  witnessed,  that  the  said  John  tbesame'shouid 
Jervis  Emerson  conveyed  the  said  premises,  and  all  his  ^^  diicEu^ged, 

and  upon  pay- 
ment thereof, 
to  recouTcy 
the  same  to  A.  or  his  assigns.  The  deed  did  not  contain  any  coTenant  for  payment  on  the  part 
of  A. : — Held^  upon  the  true  construction  of  the  deed  of  NoTcmber,  1837,  that  the  Plaintiffs 
were  not  to  be  considered  as  mortgagees,  or  entiUed  to  a  sale,  but  onlj  to  haTC  a  Receirer, 
and  the  trusts  of  the  deed  carried  into  execution  under  the  direction  of  the  Court. 
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estate  and  interest  therein,  to  Francis  T.  PcfrUst^  wkw^ 
heirs,  for  and  during  the  life  of  the  said  John  Jervui 
in  trust,  out  of  the  interest,  proceeds,  or  annual  leott 
to  pay  the  head-rent  payable  on  said  premises,  underni]; 
virtue  of  the  said  lease  of  the  27th  of  May,  1816,  asdili 
the  premium  of  insurance  on  the  life  of  the  said  Joh  Jb 
vis  Emerson^  insured  with  the  E^le  Insurance  Compnyi 
the  sum  of  500/.,  and  also  to  pay  over  to  the  said  CM 
pher  Taylor  and  William  Taylor  the  aaid  sum  of  401 
with  legal  interest  from  the  day  of  the  date  thereof  at 
rate  of  6/.  by  the  year  for  every  year,  until  the  samesk 
be  paid  off  and  discharged,  and  from  and  afler  the  pajs 
thereof,  then  to  reconvey  to  the  said  John  JerviM  fit 
9on^  or  his  assigns,  the  said  demised  premises;  andfoit 
it  was  agreed  by  and  between  the  parties,  that  the  said  J! 
cis  T.  Porter  should  have  power  to  pay  off  and  discfa 
the  said  sum  of  400/.,  by  instalments  of  sums  not  les 
amount  than  40/.,  and  that  the  said  Christopher  and 
Ham  Taylor^  their  executors,  administrators,  and  ass: 
should  accept  of  the  same. 


The  deed  then  contmned  covenants  on  the  part  of 
Jervis  Emerson^  for  good  title  and  further  assurance,  \ 
proviso,  that  John  Jervis  Emerson^  notwithstanding 
thing  therein  contained,  should  be  at  liberty  to  make  1 
for  any  term  of  years  not  exceeding  thirty-one  years,  i 
best  improved  rent,  and  without  fine  :  there  was  no  < 
nant  in  the  deed  for  payment  of  the  400/. 


By  deed  of  the  28th  of  December,  1837,  recitinj 
deed  of  the  21st  of  November,  1837,  and  that  John  ^ 
Emerson  was  indebted  to  the  said  Christopher  and  JH 
Taylor  in  the  sum  of  400/.,  John  Jervis  Emerson  ass 
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to  Francis  T.  Porter  the  policy  of  insurance  with  the 

Eagle  Insurance  Company,  together  with  all  interest  and 

advantage  to  be  had  thereby,  to  the  extent,  however,  and 

to  the  amount  only  of  such  losses  as  the  said  Messrs,  Tay^     statemwt, 

lor  should  sustain  by  reason  of  the  aforesaid  loan,  and  to 

tfie  uses  and  upon  the  trusts  of  the  said  deed  of  the  21st  of 

Movember,  1837. 


The  bill  was  filed  by  the  Messrs.  Christopher  and  fFt/- 
lioLm  Taylor  stating  these  two  deeds ;  that  Porter  had  not 
executed  same,  or  gone  into  possession  of  the  lands  thereby 
conveyed  to  him  ;  that  the  whole  of  said  sum  of  400Z.  was 
still  due  to  the  Plaintiffs,  and  also  a  large  sum  for  pre- 
miums paid  by  the  Plaintiffs  for  the  purpose  of  maintaining 
the  said  policy  of  insurance. 


The  bill  prayed  that  the  Plaintiffs  might  be  considered 
as  mortgagees  of  the  premises  comprised  in  the  deed  of  the 
21st  of  November,  1837,  and  that  an  account  might  be 
taken  of  what  was  due  to  them  for  principal  and  interest, 
and  also  for  the  amount  of  premiums  paid  by  them  on  said 
policy  of  insurance,  and  that  what  should  be  so  found  due, 
should  be  declared  to  be  a  charge  upon  the  said  lands  and 
premises,  and  for  payment  of  said  sum  by  the  Defendant 
Emerson  ;  and  in  default  thereof,  for  a  foreclosure  and  sale  ; 
^^  if  the  Court  should  be  of  opinion,  that  the  Plaintiffs  were 
°^t  entitled  to  a  sale,  then  that  an  account  might  be  taken 
o*  the  rents  and  profits  of  the  lands  and  premises  from  the 
2l8t  of  November,  1837,  and  that  Emerson  should  account 
^"^^  ^hat  he  had  received,  or  without  wilful  default  might 
l»ave  received,  and  that  Enter smjAioxAdi  be  decreed  to  pay 
^  the  Plaintiffs  what  should  be  so  found  due  and  owing 


for 


pxincipal  and  interest,  and  premiums  as  aforesaid ;  and 
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that  in  de&ult  thereof,  Emerson  might  be  decreed  to  cod- 
vey  to  the  Plaintiffs,  or  to  a  trustee  for  their  use,  the  sale 
lands,  by  indenture  of  mortgage,  or  in  such  other  mannei 


Tatlor 
Emerioh. 

as  the  Court  should  consider  proper,  and  for  a  Receiver. 

Statement, 


The  Defendant,  Porter ^  by  his  answer  to  the  bill,  stated 
that  he  had  never  in  any  manner  interfered  in  the  trusti 
of  the  deed  of  the  2l8t  of  November,  1837,  and  submitted 
to  act  as  the  Court  should  direct. 


The  Defendant,  Emerson^  did  not  put  in  any  answer,  and 
an  order  was  obtained  to  take  the  bill  pro  confesso  against 
him.  The  cause  now  came  on  to  be  heard  upon  this  order, 
and  upon  bill  and  answer  as  against  the  Defendant,  Porter. 


Argument.  ^r.  M^Ketina,  and  Mr.  Francis  Brady^  for  the  Plain- 

tiffs. 

The  deed  of  November,  1837,  though,  perhaps,  not 
in  terms  a  mortgage,  was  yet  evidently  intended  by  the 
parties  to  be  substantially  so.  An  antecedent  debt  is  re- 
cited to  have  existed,  and  the  instrument  in  question  was 
executed  to  secure  and  provide  for  its  repayment.  It  is 
true,  that  there  is  no  covenant  on  the  part  of  the  debtor  for 
repayment,  but  still  this  is  not  sufficient  to  take  away  from 
the  deed  its  distinctive  character,  namely,  that  of  a  security 
for  an  antecedent  loan ;  and  there  is  contained  in  it  a  pro- 
viso, enabling  Emerson  to  make  leases,  which  is  now  com- 
monly inserted  in  all  mortgage  deeds.  However,  should 
the  Court  not  be  disposed  to  treat  the  instrument  in  ques- 
tion as  a  simple  mortgage,  it  will  regard  it  as  a  trust,  to 
be  carried  into  execution  by  a  sale  or  mortgage.  The 
principle  is  now  well  established,  that  where  lands  are  con- 
veyed by  deed,   upon  trust,  out  of  the  rents  and  profits 
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thereof,  to  raise  a  gross  sum,  this  Court  will  extend  the 
natural  meaning  of  these  words,  and  direct  a  mortgage  or 
•ale,  to  effect  the  object  of  the  parties ;  Lingon  v.  Foleyia)^ 
Baines  v.  Dix(m{b\  Allan  v.  Backhau8e(c)  ;   in  which  lat- 
ter case,  Sir  Thomas  Plumer^  after  reviewing  all  the  au- 
thorities, stated  the  rule  as  laid  down,  adding,  <*  that  it  had 
now  become  a  technical  rule  of  construction,  not  permitting 
the  Court  to  exercise  any  judgment."  The  words  in  this  deed 
are,  "  the  interest,  proceeds,  or  annual  rent  thereof,"  which 
is  an  ajbrtiori  case,  for  the  word  "  interest,"  which  did  not 
occur  in  any  of  the  previous  cases,  would  of  itself  carry  the 
entire  estate  which  Emerson  had  in  the  lands.     The  pre- 
mises are  subject  to  a  considerable  head-rent.     The  Plain- 
tiffs have  been  obliged  to  pay  the  premiums  on  the  policy  of 
insurance ;  and  the  Defendant  is  but  tenant  for  life.    Under 
these  circumstances,  the  Court  is  bound  to  assist  bona  fide 
creditors,  such  as  the  Plaintiffs  are,  having  such  an  insuffi- 
cient security.     It  cannot  be  said  that  this  is  like  a  Welch 
mortgage.     In  the  first  place  the  deed  is  executed  to  a 
^niatee,  and  he  is  not  even  to  apply  the  whole  of  the  rents  in 
payment  of  the  mortgage ;  again,  the  intention  of  the  par- 
ses plainly  was,  that  Emerson  should  remain  in  possession  ; 
^  is  given  a  leasing  power;  and  the  deed  contains  no 
^^▼enant  for  quiet  enjoyment.    Again,  the  clause  enabling 
^e  trustee  to  make  payments  of  sums  not  less  than  40/.,  is 
^Consistent  with  such  a  security ;  there  is,  therefore,  no 
P'^tence  for  saying  that  the  transaction  can  be  considered  a 
•^elch  mortgage. 


121 


1843. 


— — y      ■  ' 

TATI.OR 
IT. 

Embbsoh. 


^^if.  O'Haray  for  the  Defendant,  Porter. 


^^^)  2  Chan.  Ca.  205. 
C^)  1  Ves.  Sen.  41. 


(c)  2  Ves.  &  B.  65 ;  Jac.  631. 
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Thb  Lord  Chamcbllob : — 

There  does  not  appear  to  me  to  be  any  aeiions  diiok 
in  this  case.  Emerson  being  indebted  to  the  PUnAi 
the  sam  of  400/.,  and  being  entitled  to  an  estate  forlifci 
certain  leaseholds,  and  being  also  possessed  of  apoikTi 
insurance  for  600/.,  secured  the  debt  in  the  following  ■ 
ner  :  he  conveyed  the  leaseholds  to  a  trustee,  upon  tn 
out  of  the  interest,  proceeds,  or  annual  rent  thereof  t»)i 
the  head-rent  payable  out  of  the  said  premises,  andd 
the  premium  of  insurance  on  the  life  of  the  said  JU 
Emerson,  insured  with  the  Eagle  Insurance  Compaof  i 
the  sum  of  500/.,  and  also  to  pay  over  to  the  said  CM 
pher  and  William  Taylor  the  said  sum  of  400/,,  with  Iq 
interest  from  the  day  of  the  date  thereof,  at  the  rate  of  6L 
the  year  for  every  year,  until  the  same  should  be  pod 
and  discharged,  and  after  payment  thereof,  then  to  res 
vey  to  Emerson,  Now,  according  to  the  authorities,  I 
to  spell  out  the  intention  of  the  deed,  and  to  endeavoa 
ascertain  whether  <^  rents  and  profits"  mean  the  whole 
terest,  or  only  the  annual  rents  and  profits.  I  think  t 
the  parties  referred  to  the  latter,  namely,  the  annual  n 
and  profits.  The  words  are,  *^  the  interest,  proceeds, 
annual  rent."  The  first  trust,  in  discharge  of  which 
rents  were  to  be  applied,  was  to  pay  the  head-rent ;  that 
an  annual  outgoing.  The  next  was  the  premium  n 
the  policy  of  insurance ;  that,  in  like  manner,  was  clear! 
be  paid  out  of  the  annual  rents.  There  is  no  pretence 
saying,  that  it  was  intended  that  either  of  these  paym* 
should  be  raised  by  sale  or  mortgage.  Why,  then,  sh( 
there  be  any  distinction  as  to  the  third  object,  which  is 
payment  of  the  principal  and  the  interest  of  the  debt ;  tl 
was  but  one  general  trust  intended  for  all  the  purposes, 
that  must  be  administered  in  the  same  manner  with  regar 
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all ;  and  consequently,  I  think,  there  is  no  ground  for  con- 
tending that  the  Plaintiffs,  as  mortgagees,  are  entitled  to  a 
sale. 

Now  the  policy  of  insurance,  which  was  for  500/.,  and  was 
assigned  by  a  separate  deed,  shews  distinctly  the  ground- 
work of  the  arrangement :  for  under  the  deed  assigning  the 
leaseholds  a  fund  was  provided  to  meet  the  premiums,  and 
OD  the  dropping  of  the  life,  there  would  be  a  sum  of  money 
arising  from  the  insurance,  which  would  be  more  than  suf- 
ficient to  discharge  the  principal  sum.  I  think,  therefore, 
that  the  parties  did  not  intend  that  the  amount  of  this  debt 
should  be  raised  by  a  sale  of  the  leaseholds ;  all  that  the 
Plaintiffs  are  entitled  to  is,  that  the  trustee,  Porter^  should 
enter  into  possession,  or  that  the  Receiver  already  appointed 
should  be  continued.  I  shall  direct  the  trusts  of  the  deed 
to  be  carried  into  execution,  under  the  direction  of  the 
Court,  and  declare  that  the  parties  are  not  to  be  considered 
••  mortgagees,  or  entitled  to  a  sale.  Let  the  Receiver  be 
^n tinned;  and  there  should  be  liberty  to  all  parties  to 
^ply. 


1843. 


JudgmaU, 


iDecree  the  trusts  of  the  deed  bearing  date  the  21st  of 
^OTember,  1837,  to  be  carried  into  execution  under  the  di- 
'^otion  of  this  Court.  Declare  that  the  Plaintiffs  are  not 
^i^  titled,  as  mortgagees,  to  have  a  sale  of  the  lands  and  pre- 
n^i^es.  Let  the  Receiver  be  continued,  and  let  him  pay  his 
l>silan€es  from  time  to  time  to  the  Plaintiffs,  in  liquidation 
of  theur  demand  and  interest.  Liberty  to  Plaintiffs  to  apply 
to  the  Court,  as  there  may  be  occasion.  Costs  to  be  paid 
out  of  the  funds  to  be  received  by  the  Receiver. 

neg.  Lib.  87,  fol.  310,  1843. 


Dtcrum 
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>,^^,.  TAYLOR  V.  TAYLOR. 

4prt/88. 

Two  perwDi,     By  an  Act  of  Parliament,  passed  in  the  38th  jeai 

in  whom  wore  '  *  * 

TMted,  imder  Majesty  George  III.,  for  the  repairing^  the  tunipBK 
liAment,  the      leading  from  the  city  of  Dublin  to  Kilcollen  Bridge  i 

right  to  the 

tolls  andprofiu  county  of  Kildare,  it  was  enacted,  that  for  and  duiio 

■ritiDg  from  a^  ^^^  ^  ,  .  -.*i 

certain  road,  term  of  fifty  years  from  the  passing  of  the  Act,  tlie^ 
fi^^yeltf^  oon-  "8^'  ^  ^he  toUs  therein  appointed  to  be  raised  sd^ 
dSd^of'uie  *®^^  ^^  ye^t^  in  John  Anderson,  George  Taglw 
?ISt*!5v^^'     Alexander  Taylor y  and  the  executors  and  administnt 

1827,  the  f*"—  ^       ' 


and  au  their      each  and  every  of  them,  subject  to  the  several  cood 

eitate  and  inte-  ''  ^  ^ 

rert  therein,  to  and  clauses  in  the  sidd  Act  contained,  and  amomr  o 

^.,  A,  andC.  .  , 

(the  Defen-  to  the  following,  that  is  to  say,  after  reciting'  that  th 
oertai^^^uto  John  Anderson,  George  Taylor,  and  Alexander  T 
^^,  "l^-  had,  by  a  certain  article  of  the  29th  of  June,  1798, 1 
fate^ft^the  themselves,  and  each  and  every  of  them,  and  the  heir 
•aid  A,,  B.,  and  ecutors,  and  administrators  of  each  and  every  of  than, 

C,  their  oxe-  ^  ' 

outort,admioi8.  penal  sum  of  20,000/.,  conditioned  for  the  repairing 

traton,  and  aa« 

cigni,attenanu  Said  road  for  the  space  of  fifty  years,  and  to  make  an 
their  own  use  Struct  the  Several  improvements  and  works  in  said  Act 
the  reiidue  of '  tioned,  for  the  convenience  of  the  public,  it  was  en 

fift^  *^°  Md  ^^^^  ^^'  ^^^^  ^^®  y^^^  ^'^™  ^^®  passing  of  said  A 
the.deedcon-     should,  upon  petition,  appear  to  the  Lord  Chancelloi 

tained  a  proTi- 

•ion,  that  in      any  part  of  said  road  was  not  in  complete  repair,  it  8 

case  any  of  the 

•aid  tnuteea  be  lawful  to  levy  the  said  penalty  of  20,000/.  upon  th 
bietojoinin     t/oAw  Andcrson,  George  Taylor,  and  Alexander  7i 

the  direction 
and  superinten- 
dence of  the 

■aid  road,  it  should  be  lawful  for  any  two  of  the  said  trustees  to  act  of  themselrea  in  the  n 
ment  of  said  road,  and  in  all  other  things  relating  to  the  execution  of  the  said  truata.  Thei 
to  which  the  said  A.  and  B,  were  entitled  under  the  said  deed,  having  become  aubeet 
Tested  in  the  Plaintiff,  and  C.  (the  Defendant)  haTing  taken  upon  himself  the  ezclntli 
trol  and  management  of  the  road,  and  insisted  upon  his  right  thereto,  and  alao  npoi 
paid  a  salary  for  such  his  trouble  and  superrision  : — Held^  upon  a  bill  filed  bj  the  PI 
disputing  such  right,  that  the  Defendant  C.  was  entitled  to  the  sole  management  of  th 
but  that  his  claim  for  salary  could  not  be  maintained. 
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md  to  sequester  the  tolls  of  said  road,  and  apply  same  in  ^ 
the  manner  in  said  Act  set  forth. 

fiy  a  deed  of  the  24th  of  January,  1799,  and  made  be- 
tweea  the  said  John  Anderson^  George  Taylor^  and  Aleay 
OMderTajflar^  reciting  the  said  Act  of  Parliament,  and  that 

I  onder  and  by  virtue  thereof,  all  the  right,  title,  and  inte- 
lest  in  the  said  tolls  thereby  appointed  to  be  raised  and  col- 
lected had  become  vested  in  the  said  John  Anderson, 
George  TayloTy  and  Akxander  Taylor,  the  said  parties 
mutually  agreed  and  covenanted  with  each  other,  to  par- 
ticipate in  all  expenditures,  fines  for  forfeitures,  penalties, 
and  losses  whatsoever  attending  upon  or  incurred  by  the 

I  improvements  and  repairs  of  the  said  road,  and  to  share,  in 
equal  proportions,  all  the  profits  and  advantages  whatsoever 
vising  therefrom ;  and  that  in  case  any  of  the  said  parties 
should  happen  to  die  in  the  life-time  of  the  others  of  them, 
^t  the  share,  proportion,  and  interest  of  the  party  so  dying 
should  not  go  to  the  survivors,  but  should  enure  to  the 
'^spective  executors,  administrators,  or  assigns  of  the  per- 
^H  so  happening  to  die* 

"Xhe  interest  of  John  Anderson  in  his  one-third  having 
beoome  subsequently,  by  deed  of  the  27  th  of  September, 
I&04,  assigned  to  Alexander  Taylor,  by  deed  of  the  25th 
^f  IMay,  1827,  made  between  the  said  Alexander  Taylor, 
^  ^e  first  part,  the  sidd  George  Taylor,  of  the  second 
?•*%  and  Archibald  Taylor,  George  Taylor,  the  younger, 
*^^  miKam  Taylor  (the  Defendant  in  the  present 
c^^^^ae),  the  three  sons  of  the  said  George  Taylor,  of  the 

^*^^d  part,  after  reciting  the  title  of  the  said  Alexander 
^^hr  to  two-thirds,  and  of  the  said  George  Taylor  to 

^^^^•third,  of  said  tolls,  the  said  Alexander  Taylor  and 
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Statement. 


William  Tayhr,  in  consideratioii  of  natond  loie 
fection,  granted  and  amgned  all  their  estate  and 
in  the  said  tolls  to  the  said  Archibald  TV^br,  Cm 
Taylor  J  the  younger,  and  JFilliam  Taylor^  upon  tkn 
following,  that  is  to  say :  in  the  first  plaee,  to  jm 
thereout  for  the  necessary  repairs  and  improvements  ii 
said  road,  and  to  discharge  the  interest  upon  tatkt 
standing  debts  and  charges  therein  particularly  menda 
and  then  upon  certain  other  trusts,  under  and  by  virti 
which,  all  the  right  and  interest  in  the  said  tolls,  afiff 
decease  of  the  said  Alexander  Taylor  and  George  ^^ 
the  elder,  and  their  respective  widows,  became  mti 
the  said  Archibald^  George,  and  Willuxm  Taylor^  aadi 
several  and  respective  executors,  administrators,  ad 
signs,  for  their  own  use  and  benefit,  share  and  share  a 
as  tenants  in  common,  for  the  residue  of  the  said  ta 
fifty  years.  And  the  deed  concluded  with  the  fdlo 
clause :  ^^  And  whereas  it  may  frequently  occur,  that 
one  or  other  of  the  said  trustees  ^rcAtda/tf  Taylor^G 
Taylor,  the  younger,  and  William  Taylor,  may  be  a 
from  Ireland,  and  therefore,  or  from  some  other  cause 
ble  to  join  in  the  direction,  superintendence,  and  ma 
ment  of  the  said  road,  and  in  the  discharge  and  exec 
of  the  aforesaid  trusts,  now,  to  prevent  the  inconvei 
which  might  otherwise  ensue  therefrom,  it  is  herel 
pressly  declared  and  agreed  by  and  between  the  said  p 
hereto,  that  it  shall  and  may  be  competent  and  law 
and  for  any  two  of  the  said  trustees,  in  the  absence 
said  third  trustee,  and  they  are  hereby  expressly  autht 
and  empowered  to  act  of  themselves  in  the  directioi 
management  of  the  said  road,  and  of  the  tolls  and  < 
arising  therefrom,  and  in  all  other  matters  relating 
concerning  the  discharge  or  execution  of  all  or  anv  p 
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the  trusts  of  these  presents,  or  in  the  giving  or  signing  re- 
ceipts or  voachers  relating  to  the  premises,  or  any  of  them, 
in  as  legal,  valid,  and  binding,  and  in  as  full  and  ample  a 
manner  as  all  the  aforesaid  three  trustees  might  or  could  do, 
or  might  or  could  have  done." 


J843. 


JStatemmtL 


JHexander  and  George  Taylor,  the  elder,  and  their  res- 
pective widows,  having  died  subsequently  to  the  execution 
of  this  deed,  and  the  interest  of  Archibald,  George^  and  Wil- 
liam Taylor  having  vested  in  possession,  Archibald  Taylor 
departed  this  life  on  the  15th  of  March,  1828,  having  by 
his  will  bequeathed  his  estate  and  interest  in  his  one-third 
to  liis  wife,  Mary  Anne  Taylor  (the  Plaintiff  in  the  present 
cause),  and  to  the  said  George  Taylor,  and  the  survivor  of 
them,  and  the  executors,  &c.,  of  such  survivor,  to  hold 
upon  certain  trusts  therein  mentioned.     Subsequently,  by 
deed  of  the  19  th  of  June,  1841,  and  made  between  the  said 
Crcorge  Taylor,  the  younger,  of  the  one  part,  and  the 
l^laintiff  of  the  other  part,  the  said  George  Taylor,  in  con- 
^ulcration  of  the  sum  of  3500/.,  assigned  and  made  over  to 
^^  Plmntiff,  her  executors,  administrators,  and  assigns,  all 
^o  estate  and  interest  to  which  he  was  entitled,  under  and 
^y  virtue  of  the  deed  of  the  25th  of  May,  1827,  hereinbe^ 
^^^«  stated,  and  afterwards  departed  this  life,  some  time  in 
^^  said  year,  1841. 


The  bill  in  the  present  case  was  filed  by  the  Plaintiff, 
'"^^ory  Anne  Taylor,  as  representing  two -thirds  of  the  pro- 
^^^  of  the  said  tolls,  against  William  Taylor,  in  whom  the 
'^^^^Mining  one-third  was  vested.  The  bill  set  forth  the  Act 
^^  I'arliament,  and  the  several  deeds  hereinbefore  stated, 
^^^^  chained  that  the  tenure  of  said  tolls,  and  the  possession 
^^    the  profits  and  advantages  arising  therefrom,  was  strictly 


1S8 
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conditional,  and  liable  to  be  finfeitedy  on  figdlofe  of  tk 
filment  of  any  of  the  conditions  contained  in  the  Act  dh 
liament,  and  that  any  defidency  of  repair  would  ntji 
the  Plaintiff  to  the  penalty  of  20,000/. ;  that  the  pi 
from  said  tolls  were  very  considerable,  amooatbgi 
nearly  2000/.  per  annum,  but  that  their  extent  depok 
to  a  great  degree  upon  the  general  management  of  tki 
rious  details  of  the  business,  and  the  skill  and  Ma 
with  which  the  superintendence  was  conducted ;  thattb 
was  great  room  for  fluctuation  of  either  profit  or  Iom  bt 
revenue,  on  account  of  the  opportunity  whidi  exutei 
mismanagement  and  imposition  in  the  minor  details,  e 
nected  with  the  employment  of  numerous  workmen 
contractors,  involving  an  expenditure  of  nearly  3000L 
annum,  whereby  that  great  loss  might  ensue  to  the  Plaiod 
the  supervision  was  not  under  the  control  of  a  manige 
whose  qualifications  the  Plsdntiff  had  reason  to  fed  i 
confidence. 


The  bill  charged,  that  since  the  death  of  George  To] 
the  Plaintiff  had  made  every  exertion  to  have  the 
placed  under  the  direction  of  a  proper  manager,  and 
she  expected,  from  her  interest  in  the  property,  tha 
would  have  had  more  control  over  the  management  o 
road,  and  opportunity  of  seeing  that  the  repairs  were 
perly  conducted ;  but  that  all  her  endeavours  had  been 
dered  ineffectual  by  the  opposition  of  the  Defendant, 
Ham  TayloTy  who  had  come  over  to  this  country  from  ] 
don,  where  he  had  hitherto  resided,  and  had,  immedii 
after  the  purchase  by  the  Plaintiff  from  George  TayU 
1841,  entered  upon  the  management  of  the  said  road, 
without  the  consent  of  the  Plaintiff,  had  taken  upon  1 
self  to  control  and  direct  the  workmen,  to  order  the 
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tracts,  receive  the  tolls,  and  disburse  the  expenditure  upon 
said  road,  without  the  concurrence  of  the  Plaintiff,  or  in 
any  way  permitting  her  to  interfere. 

The  bill,  after  further  stating,  that  the  Defendant  rc- 
ftased  to  pay  to  the  Plaintiff  her  full  two-third  shares  or 
proportions  of  the  surplus  tolls  or  profits,  and  charging  that 
tb«  Defendant  had  no  right  to  retain  any  part  thereof  as 
senary,  and  that  his  conduct  in  so  doing  was  unjust  and  ille- 
g'£d,  and  that  the  Defendant  had  no  right  to  an  exclusive 
control  over  the  road,  nor  was  he  entitled  to  deduct  any  sum 
^prliatever  out  of  the  two-thirds  which  belonged  to  the  Plain- 
tiff, prayed  an  account  of  the  tolls  and  profits  received,  or 
"svliich,  without  wilful  default,  might  have  been  received  by 
tlie  Defendant,  from  the  time  when  he  entered  upon  the  ma- 
nagement of  the  road  in  1841,  and  of  all  necessary  disburse- 
ments made  on  account  of  the  expenditure  upon  repairs 
and  other  outgoings  upon  said  road,  and  the  particulars 
thereof,  and  that  the  Defendant  might  be  held  personally 
accountable  for  all  losses  or  injuries  which  might  be  sus- 
tained by  the  Plaintiff  in  the  premises,   by  the  default  of 
the  Defendant,  or  those  employed  by  him,  without  the  con- 
currence of  the  Plaintiff,  and  that  in  the  meantime  a  Re- 
^^iver  might  be  appointed,  to  collect  the  tolls,  issues,  and 
Profits  of  the  said  road  ;  that  the  Defendant  might  be  re- 
''^oved  from  the  management  of  the  said  concern,  and  re- 
P^irs  of  the  road,  and  a  fit  and  proper  person,  to  be  ap- 
P**^ved  of  by  this  honourable  Court,  might  be  appointed  to 
^*^t  and  superintend,  and  generally  manage  the  said  con- 
^^^n,  pursuant  to  the  requirements  and  conditions  of  the 
*^id  Act  of  Parliament. 


1843. 


Taylok 

V. 

Tatlob. 
Statement. 


The  Defendant,  by  his  answer,  insisted  that  he  was  en- 
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titled  to  the  sole  and  exclusive  care  and  superintendon 
the  road ;  that,  by  the  deed  of  the  25th  of  May,  Ittt, 
Messrs.  Alexander  and  George  Taylor j  to  whom  tk  f 
perty  had  been  originally  granted,  had,  with  a  view  til 
proper  and  efficient  and  skilful  management  ofdmp 
perty,  confided  same  to  the  Messrs.  Archibald  and  6«| 
Taylor^  the  younger,  and  this  Defendant,  and  the  snvni 
and  survivor  of  them  ;  that  this  Defiendant,  as  thennis 
and  so  long  as  he  conducted  himself  with  fidelity,  andt 
the  road  was  kept  in  proper  repair,  and  skilfully  managd, 
and  the  Defendant  stated  that  the  bill  did  not  contain  ai 
gle  charge  to  the  contrary, — was  entitled  to  such  exdi 
control,  and  that  no  person,  during  this  Defendant's 
had  any  right  or  authority  to  interfere  with  this  Defb 
in  his  management  of  said  road.  The  Defendant,  by  ks 
swer,  admitted,  that  under  the  Act  of  Parliament  ah 
referred  to,  the  right  to  the  profits  from  the  said  roa^ 
strictly  conditional,  but  he  denied,  that  upon  fJEulure  to 
any  of  such  conditions,  the  Plaintiff  was  personally ! 
to  the  penalty  of  20,000/. ;  that  on  the  contrary,  the 
person  who  was  subject  to  any  penalty  was  the  Defei 
himself,  as  the  executor  both  of  the  said  George  and . 
ander  Taylor  ;  and  that  by  reason  thereof,  he  had  a  gi 
interest  than  the  Plaintiff  in  having  the  road  kept  inp 
repair,  and  the  conditions  of  the  Act  fulfilled. 


The  Defendant  by  his  answer  further  stated,  that 
he  had  assumed  the  care  and  management  of  the  pro 
in  question,  it  had  been  properly  conducted,  and  as  evi 
thereof  he  stated,  that  the  several  coach  proprietors 
used  the  road  had  expressed  themselves  perfectly  sal 
with  the  state  of  repair ;  that  he  had  repeatedly  called 
the  Plaintiff  to  state  any  act  of  mismanagement  in  re 
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road,  or  any  thing  shewing  incompetence  or  want  of  1B43. 
lAegrity  on  his  part,  but  that  the  only  reply  he  ever  could 
4ain  from  the  Plaintiff  was,  that  she  had  no  confidence 
LiiiB  management.  The  Defendant  also  stated,  that  the 
AuBtiff  had  no  just  ground  for  any  dissatisfaction,  for  that 
iH  result  of  the  amngements  made  by  the  Defendant  since 
vmitered  upon  the  superintendence  of  the  property,  was, 
ml  in  the  month  of  September,  1843,  the  toll-gates  upon 
^m  road  had  been  let  at  an  increase  of  858/.  per  annum 
that  at  which  they  had  been  hitherto  let. 


The  Defendant  by  his  answer  further  stated,  that  during 
fkm  life  of  George  Taylcr^  the  elder,  the  management  of  the 
^«mI  had,  by  mutual  arrangement,  been  intrusted  to  him ; 
ImX  a  salary  of  400/.  per  annum  had  been  allotted  for  his 
Me  and  trouble ;  and  that  the  said  George  Taylor ^  up  to 
lie  period  of  his  death,  which  occurred  in  1836,  had  con- 
ttantly  discharged  the  said  duties,  and  received  such  salary, 
iriuch  was  always  considered  barely  as  an  equivalent  for 
lis  trouble;  and  the  Defendant  submitted,  that  he  was  in 
ike  manner  entitled  to  be  paid  a  salary  of  300/.  per  annum 
18  auch  present  manager ;  that  the  duties,  devolving  upon 
nm  in  that  character,  required  him  to  devote  a  very  consi- 
lerable  portion  of  his  time,  and  also  to  expend  large  sums 
in  travelling  along,  and  superintending  said  jroad  ;  the  De- 
fendant admitted  that  he  had  retained  a  sum  of  300/.  per 
annum  out  of  the  profits  of  the  said  road,  as  his  salary,  but 
diat  he  had  always  regularly  rendered  to  the  Plaintiff  a 
lust  and  true  account  of  the  income  and  expenditure,  and 
that,  in  point  of  fact,  ontii  very  recently,  the  only  matter 
tfi  dispute  between  thea^  was  at  to  the  amount  of  the  salary 
which  the  Defeodani  wet  entitled  to  receive,  and  which, 
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the  Defendant  stated,  he  had  repeatedly  offered  to  i 
to  arbitration. 

It  appeared  from  certain  books  of  account,  whidi 
produced  in  evidence,  that  George  Taylor j  the  elds, 
the  year  1827  to  the  period  of  his  death,  in  1836,  hd 
intrusted  with  the  care  and  management  of  the  raJi 
had  been  allowed  a  salary  of  something'  exceeding  4001; 
annum,  which  was  regularly  charged  in  the  accounUai 
item  of  expenditure ;  that  upon  his  death,  in  1836,  thea 
duct  of  the  property  passed  into  the  hands  of  George  Tqb 
the  younger,  and  so  continued  until  the  execution  tfo 
deed  of  June,  1841,  whereby  George  Taylor^  theyoiui! 
assigned  over  his  interest  to  the  Plaintiff;  there  was,b 
ever,  no  evidence  of  any  salary  having  been  allowed  ta^ 
any  claim  for  such  salary  made  by,  the  said  George  Jql 
the  younger. 

On  the  part  of  the  Defendant,  the  following  letter, 
dressed  by  the  Plain  tiff  to  the  Defendant,  was  read : 

''November  17,  184! 
"  Dear  Sir, — I  request  that  you  will  immediately! 
me  my  quarter's  road  money,  which  was  due   at  the  5t 
October. 

"  Your's,  truly, 

"  M.  A.  Tayloi 
"  I  permit  you  to  retain  50/.  for  yourself. 
"  William  Taylor,  Esq^ 


The  Solicitor- General,  Mr.  Serjeant  JVarren,  and 
H.  G.  Uuyhes,  for  the  Plaintiff,  contended  that  the  De 
dant  was  not  entitled  to  have  the  sole  and  exclusive  maiu 
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■?lwit  of  the  property  in  question  ;  the  Plaintiff  had  a  much 
rger  interest  at  stake  than  the  Defendant ;  independently 
r  which  she  was  exposed  to  a  heavy  penalty,  if  the  road 
*a8  permitted  to  get  out  of  repair.  With  respect  to  the 
^laim  for  salary,  it  was  a  claim  directly  opposed  to  what 
iMl  now  become  a  sacred  rule,  namely,  that  a  trustee  should 
CM  derive  any  benefit  from  his  trust(a). 
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c  Mr.  Moore^  Mr.  W.  Brooke^  and  Mr.  J.  A.  Wally  for  the 
it^fendant,  submitted,  that  if  ever  there  was  a  case  in  which 
lie  Court  would  be  disposed  to  relax  the  rule,  th^  present 
WBM  that  case,  where  the  Defendant  was  obliged  to  devote 
rihe  entire  of  his  time  to  the  superintendence  of  the  execu- 
lioii  of  the  trust,  and  at  a  very  considerable  pecuniary  ex- 
irnise ;  it  was  true,  that  there  was  no  stipulaUon  in  the  deed 
itf  May,  1827,  providing  for  such  a  state  of  things ;  but  the 
ibrmer  manager  had  been  allowed  a  salary,  and  this  was  in 
itself  quite  sufficient  to  warrant  the  Court  in  authorizing 
ihe  continuance  of  such  a  practice ;  Const  v.  Harrisip). 
With  respect  to  the  Defendant's  right  to  the  sole  and  ex- 
clusive control  of  the  property,  there  could  be  no  doubt ; 
lie  clause,  with  which  the  deed  concluded,  was  decisive  on 
he  point.  Neither  was  the  Plaintiff  subject  to  the  liability, 
vhich  she  apprehended :  for  the  article  of  June,  1798, 
vhich  was  referred  to  in  the  Act  of  Parliament,  only  af- 


(a)  During  the  course  of  the  ar- 
punent  in  this  case,  the  Lord 
Chancellor  observed  upon  the  in- 
eonvenience  resulting  from  the  or- 
der in  which,  according  to  the 
present  practice,  the  counsel  ad- 
dressed the  Court,  and  stated,  that 
in  future,  the  arrangement  which 
be  wished  to  be  adopted  should  be 
IB  follows :  the  leading  counsel  for 


the  Plaintiff,  as  previously,  to  state 
the  Pliuntiff*s  case;  the  junior 
counsel  on  the  same  side  to  call 
the  proofs,  and  speak  to  the  case 
generally ;  the  Defendant's  counsel 
then  to  be  heard  according  to  se- 
niority ;  and  the  Plaintiff's  second 
counsel  to  reply. 
(6)  Turn.  &  R.  496. 
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184S.        fected  the  Defendant*  as  being  the  ex  enter  liolli  of  Geof]^ 
and  Alexander  Taylor. 


Judgment,        ThE  LoRD  CHANCELLOR  : — 

This  case  appears  to  me  to  be  free  from  any  legal  diiB- 
eulty.     By  the  provisions  of  the  deed  of  1827,  the  tolls  if^ 
question  were  vested  in  three  persons,  upon  trust,  in  th^ 
first  place,  to  provide  for  the  necessary  repairs  and  ezpeaie^ 
of  the  road,  and  then  to  permit  the  parties  who,  iroder  di^ 
trust,  w^e  entitled  to  this  property,  to  receive  the  rarpliV 
according  to  the  shares  specified  in  the  deed.  By  that  decd^ 
the  legal  interest  was  vested  in  these  three  trustees,  wA 
they  are  the  persons,  who  are  to  manage  the  concern.  TiuV 
is,  I  think,  the  natural  construction  of  the  deed,  and  tb<^ 
clause,  with  which  it  concludes,  corroborates  this  view.   X^ 
is  insisted  by  the  Defendant,  WiUiam  Taylor^  who  is  tb^ 
survivor  of  the  three  trustees,  and  who  has  also  a  benefiei^'' 
interest  in  a  third  of  the  profits,  that  he  is  entitled  to  tl*^ 
exclusive  superintendence  of  the  entire  concern,  and  th^^ 
he  is  to  have  a  salary  for  this  management,     llie  evidenc^ 
in  the  case  introduces  a  new  state  of  facts :  for,  instead  ^^ 
the  property  having  been  managed  by  the  three  trustees,  i^^ 
one  should  have  supposed,  it  turns  out,  that  the  whoB^  ^ 
concern,  from  the  period  of  the  execution  of  the  deed,  wi 
managed,  not  by  one  of  the  trustees,  but  by  one  of  the 
signors,  one  of  the  cestui  que  trusts^  Mr.  George  TayloT'^^^ 
the  elder,  and  that  he  was  permitted  to  receive,  in  roxa^C^^ 
numbers,  400/.  per  annum,  for  his  trouble.     It  was  urged^^ 
that  though  this  gentleman  had  parted  with  his  legal  inte-"-"*^ 
rest,  nevertheless  he  was  paid  a  salary  for  his   trouble,  ancS- 
this  was  stated  to  be  the  groundwork  of  the  Defendant'i^ 
case,  as  shewing  that  there  was  a  settled  practice  existing' 
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in  the  firm,  which  would  justify  the  claim  of  salary  on  the        1843. 
part  of  the  Defendant.     But  how  are  the  facts  ?     This      Tatlob 
George  Taylor ,  the  elder,  died  in  1836,  and  George  Taylor ^      Tatlob. 
the  younger,  one  of  the  trustees,  succeeded.  How,  or  why,      j^^Zment, 
does  not  appear.     The  deed  of  1827  gave  him  no  such  au- 
thority ;  the  clause  at  the  end  of  the  deed  did  not  provide 
for  that  event ;  it  authorized  two  of  the  trustees  to  act, 
without  the  assistance  of  the  third,  but  did  not  empower 
one  of  the  trustees  to  carry  on  the  management  of  the  trust, 
in  the  absence  of  the  other  two.     It  was  observed  by  Mr. 
Serjeant  Warren^  that  I  must  presume  that  George  Taylor^ 
the  younger,  acted  without  any  salary.     I  think  this  is  a 
^    observation.     No  evidence  has  been  adduced  to  shew 
^t  any  salary  ever  was  paid  to  him.     There  is  a  charge 
in  the  accounts  of  25/.  quarterly  for  a  salary,  but  without 
stating  to  whom  the  same  was  paid ;  and  as  the  Defendant 
blew  very  well  that  George  Taylor ^  the  elder,  received  a 
'^ary  of  400/.,  although  the  accounts  are  silent  on  that 
**^«d,  I  take  it  for  granted,  that  if  George^  the  younger, 
'^^ceived  any  salary,  the  Defendant  could  have  informed 
^c  Court  of  the  feet. 

Afiter  the  death  of  George^  the  elder,  there  was  an  inter- 
ruption of  the  trust,  for  I  find  that  a  sequestration  issued 
against  George^  the  younger,  and  the  present  Defendant,  as 
the  personal  representatives  of  George  the  elder,  in  the 
cause  of  Taylor  v.  Taylor ^  by  reason  of  some  default  in  the 
payment  of  the  assets  of  their  testator,  George,  the  elder, 
and  that  sequestrators  were  actually  appointed  over  the 
tdls.  There  was  thus  a  suspension  of  the  performance  of 
the  trust.  After  the  removal  of  the  sequestrators,  the  De- 
fendant came  over  from  London,  and  was  desirous  to  exer- 
cise his  legal  rights,  and  superintend  the  road  himself.  The 
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letter(a)  addressed  by  the  Plaintiff  to  lier  own 
and  which  was  read  by  him  to  the  Defendant^ 
becomes  evidence,  contains  an  admission  on  her  putd 
Defendant's  right.  It  is  true,  she  does  not  coDsatii! 
assuming  the  office  of  sole  manager,  but  there  is  in 
sion  of  the  right,  and  accordingly  the  I>efendant  doei 
into  the  sole  management  of  the  trust.  Indej 
the  fact  that  the  legal  interest  had  devolved  npoo 
George  Taylor^  the  elder,  and  Alexander  Taylor^  buki 
\^hom  are  now  represented  by  the  Defendant,  hid 
themselves  in  a  large  sum,  20,000/.  I  think,  whidi 
be  forfeited  by  the  road  being  permitted  to  get  out  rfi 
pair,  or  by  any  violation  of  the  contract ;  the  assets  of 
party,  therefore,  were  liable  to  be  affected  by  any 
tion  on  the  part  of  the  persons,  who  had  the  charge  ofii 
road.  This  is  a  very  material  circumstance  in  the  of 
and  when,  in  addition  to  these  serious  liabilities,  I  smii 
that  there  has  been  no  fault  found  with  the  mode,  in  wU 
the  concern  has  been  managed  by  the  Defendant,  but  i 
contrary,  and  further,  bearing  in  nund  that  he  has  the  kgi 
interest,  I  cannot  remove  him  from  the  management. 


But  there  is  no  pretence  for  saying,  that  the  Defendi 
is  entitled  to  any  salary.  The  case  attempted  to  be  m 
by  the  Defendant  has  been  displaced  by  the  evidence, 
to  the  authority  of  Const  v.  Harrisib)^  there  is  no  dispi 
But  how  does  it  bear  upon  the  present  case  ?  There 
been  no  constant  usage  in  the  management  of  this  tn 
no  continued  rule ;  but,  on  the  contrary,  a  different  i 
appears  to  have  prevailed  at  each  different  period  ;  ag* 


in)  Tlu*  Reporters  were  unable 
to  obtain  a  copy  of  this  letter. 


{b)  Turn.  &  R.  49(5. 
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^^m,  the  year  1827  to  the  year  1836,  it  was  not  the  tms-        1843. 
'^that  was  paid,  but  one  of  the  cestui  que  trusts^  George 
"^^Bylor  the  elder,  which,  consequently,  must  have  been  by 
-■rangeinent  for  that  particular  case,  and  could  not  bind  any 
^^le  as  a  general  agreement ;  and  when  George  Taylor^  the 
i^er,  succeeded,  there  is  no  proof  that  he  had  any  sa- 
there  is,  therefore,  no  practice,  no  continued  usage, 
fciOfliing  to  lead  the  party  entering  upon  the  superinten- 
^mnc%  of  the  road  to  suppose  that  he  was  to  have  a  salary. 
■f^pain,  it  is  contrary  to  the  nature  of  the  character  of  a 
l^^rnstee,  that  any  person  filling  such  an  office  should  have  a 
.  Iiialary.     No  doubt,  the  present  case  is  not  one  of  an  un- 
K^mzed  trust,  there  is  a  combination  of  trust  and  property ; 
^^t  18  like  the  case  of  a  mine,  and  stands  upon  a  footing  pe- 
gooliar  to  itself.    But  when  the  party  here  entered  into  the 
j  management,  he  claimed  a  salary,  without  defining  the 
^amount.   The  Plaintiff  appeared  inclined  to  allow  a  small 
^  6ne ;  this  he  repudiated,  and  charged  300/.  per  annum.  He 
^  might,  by  the  same  rule,  insist  upon  600/.     This  salary  of 
^  300/.  the  Plaintiff  refuses  to  allow ;  she  always  protested 
against  the  amount,  though  it  is  true  that  she  seemed  dis- 
posed to  admit  the  right  to  some  small  allowance.     Then 
i    the  case  stands  thus :  the  claim  of  the  trustee  is  wrong,  as 
&r  as  he  insists  upon  being  allowed  a  salary  for  his  trouble, 
but  his  right  to  the  management  of  the  road  is  clear,  and 
rests  upon  higher  gprounds  than  the  Plaintiff*s  claim,  and 
.     therefore  I  cannot  displace  him.     I  shall  disallow  the  pay- 
ments that  have  been  claimed,  and  ag^nst  which  the  Plain- 
tiff has  protested  ;  and  I  shall  declare  that  the  Defendant  is 
not  entitled  to  any  salary.     If  the  Defendant  chooses  to 
act,  he  must  be  content  to  do  so  without  salary^  and  I 
shall  give  the  Plaintiff  liberty  to  apply  from  time  to  time, 
in  case  there  should  be  any  mismanagement,   or  that  it 
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10^'        ahould  become  necessary  to  appoint  a  Recover  or 


TATI.OB      nager. 

V, 

Tatlob. 


Decree.  Declare  the  Defendant  at  liberty  to  conduct  and  mana^g!'^ 

the  road  in  the  pleadings  mentioned,  subject  to,  and  unA^^' 
the  direction  of  this  Court.     Disallow  to  the  Defendant  aw  ^ 
salary  except  the  sum  of  50/. ;  and  declare  that  theDefenda^rm  ^ 
is  not  entitled  to  any  salary  or  compensation  for  his  s^i^*-* 
vices  in  managing  the  said  road  for  the  past,  save  as  afbr^^ 
said ;  and  that  he  is  not  entitled  to  any  salary  or  compens^iK'* 
tion  for  his  services  in  managing  the  said  road  for  the  future    ' 
and  in  case  the  Plaintiff  shall  be  dissatisfied  with  the  D^^^ 
fendant's  management,  and  find  it  necessary  to  have  a  i 
nager  appointed  under  this  Court,  let  her  be  at  liberty  t* 
apply.     And  the  parties  waiving  any  account  as  to  the  ] 
management,  and  the  Plaintiff  consenting  to  allow 
Defendant  to  charge  as  against  the  tolls  at  the  rate  of  1( 
a  year  for  his  expenses  in  such  management,  let  the 
fendant  pay  to  the  Plaintiff  the  sum  of  200/.,  in  dischaig^^  ^ 
of  the  balance  of  the  sums  retained  by  the  said  Defendanr-    -*^ 
in  the  said  accounts  heretofore  rendered  by  him  ;  and  ler     *^ 
the  Defendant  pay  to  the  said  Plaintiff  the  said  sum  oc^  •^ 
200/.  within  a  month.     No  costs  to  either  side  up  to  thi^^  ^ 
hearing. 

lieg.  Lib.  87,  fol.  381,  1843. 
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KIMBERLY  v.  TEW.  s,  ^^^' ,. 

AprU  29. 

X  HE  questions  in  ibis  case  arose  upon  the  wills  of  Bellew  A  testatrix  be- 

queathed  a  ram 

Kyan  and  Catherine  Kyan.  of  sooi.  to  her 

executors,  in 
trust  to  place 

By  the  will  ot  Bellew  Kyan,  which  bore  date  the  14th  l^tel^^^^d** 

of  April,  1794,  the  testatrix,  after  giving  certain  directions  ^JJ^^JJ^** 

with  regard  to  her  funeral,  and  the  payment  of  her  debts,  *p  be' nephew 

bequeathed  as  follows :  "  1  irive  and  bequeath  the  remain-  Ws  decease, 

,  ,      "  to  divide  the 

der  of  my  said  property  and  personal  estate,  to  my  dear  sis-  said  sum,  and 

any  interest, 

.  ter  CJatherine,  for  and  during  her  natural  life,  and  after  her  which  might  be 
deeease  I  hereby  dispose  of  the  same  in  manner  following,  among  oU  his 
to  ^rit :  I  give  and  bequeath  unto  my  nephew,  James  Kyan^  f  J  i^^  if  he  ' 
stoiild  he  be  then  living,  the  sum  of  25/.  sterling,  and  if  he  J^^^'^^^^'^Jen 
shoiild  be  then  dead,  then  1  give  and  bequeath  the  same  to  *<>  s^^e  the 

'  ^  ^  whole  to  said 

"is  ohild  or  children  (if  more  than  one),  as  may  be  then  one  chUd." 

1.  .  ,  There  were 

^^^g-  I  give  and  bequeath  unto  my  executors,  hereinafter  twochUdrenof 
naoticd,  the  sum  of  300/.  sterling,  in  trust  to  place  the  same  both  of  whom 
^^^  at  interest,  but  without  risk  to  themselves,  and  pay  the  t^e*  —  '    ^ 
"^t^rest  of  the  same,  as  it  shall  fall  due,  to  my  nephew,  for  ^j^-fj^^^  *^*^ 
^Hfl  durinir  his  natural  life ;  and  after  his  death,  to  divide  ^  *^®  ^'^» 

,  ®  ^  for  life,  with 

**^^  said  sum,  and  any  interest  that  may  be  due  thereon  at  remainder  to 

V  *  ,  ,  ,  the  children  as 

^^^  death,  among  all  his  children  equally,  and  if  he  leave  tenants  in  com- 
^^t  one  child,  then  to  give  the  whole  300/.  to  said  one  gift  oyer,  in 

^^^.,  ,  „  case  there 

^""-  should  be  but 

one  suryiTing 
child,  to  that 
child ;  and  that 
^^  that  ereot  had  not  happened,  the  representatiTe  of  the  deceased  children  was  entitled  to 
^lie  fund. 

In  this  case,  a  particular  fund,  which  had  been  set  apart  during  the  life  of  the  tenant  for 
^^fe  to  answer  the  bequest,  having  risen  in  value,  the  Court  held,  that  there  had  been  rach 
^^  appropriation  of  that  fund  in  payment  of  the  legacy,  as  to  entitle  the  party,  to  whom  the 
^«gacy  was  now  payable,  to  the  benefit  of  the  increase. 

Where  there  is  a  gift  to  a  class  of  persons,  and  an  inquiry  becomes  necessary,  to  ascertain 
^^^e  persons  entitled,  the  settled  rule  of  the  Court  is  to  send  it  to  the  Master,  in  first  instance, 
''^o  ioqoire  who  are  individuals  constituting  that  class. 
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The  testatrix  then  bequeathed  a  number  of  pecuniary 
legacies  to  various  persons,  to  be  paid  upon  the  decease  of 
her  sister  Catherine^  the  tenant  for  life ;  and  gave  all  the 
residue  of  her  effects  to  the  Rev.  William  Tew  and  Mr. 
Paul  Twiggy  and  appointed  these  last-named  persons  to  be 
her  executors. 


Catherine  Kyariy  the  sister  of  the  testatrix,  on  the  same 
day  made  her  will,  in  precisely  the  same  terms  as  that  al- 
ready stated,  except  so  far  as  that  of  substituting  the  name 
of  her  sister  Bellew  Kyan  in  the  place  of  her  own,  as  le- 
gatee of  the  entire  property  for  her  life ;  and  she  appointed 
the  same  persons,  William  Tew  and  Paul  Twigg^  to  be 
her  executors. 

Bellew  Kyan  departed  this  life  previous  to  the  year  180O, 
leaving  her  sister  Catherine  her  surviving ;  and  the  execii- 
tors,  Tew  and  Twigg^  having  renounced,  administrati^^^ 
with  the  will  annexed  was  granted  to  Catherine  Kyan, 

In  1800,  Catherine  Kyan  died,  and  her  will  was  duly 
proved  by  the  executors,  Tew  and  Twigg.  James  Kyc^^ 
was  stated  to  have  had  two  children  only,  both  of  who^^** 
survived  the  two  testatrixes,  but  died  in  the  life-time  C^ 
their  father,  who,  upon  their  deaths,  obtained  letters  of  a^  ' 
ministration  to  be  granted  to  him. 


It  appeared  in  the  cause,  that  after  the  death  of  CaJtherin^^ 
Kyany  the  executors  set  apart  seven  Wide-street  debenture^ 
of  100/.  each  (whether  these  debentures  formed  a  portion 
of  the  assets  of  the  testatrixes,  or  whether  they  were  pur- 
chased subsequently  to  their  deaths,  did  not  appear),  in 
discharge  of  the  two  sums  of  300/.  bequeathed  by  the  two 
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wills  to  James  Kyan  and  his  children,  and  subsequently 
paid  the  interest  thereon  to  the  said  James  Kyan^  until  the 
year  1825,  when  the  said  debentures  were  paid  off;  and 
the  amount  was  thereupon  invested  by  Tew^  who  was  the 
surviving  executor,  in  the  purchase  of  736/.  7^.  2rf.  Govern- 
ment old  Three  and  a  Half  per  Cent.  Stock,  the  dividends 
upon  which  were  regularly  paid  to  James  Kyan  during  his 
life  hy  Tew  J  up  to  the  period  of  his  death,  in  1830,  and 
afterwards  by  his  executrix,  the  Defendant,  Hester  Tew. 

In  the  year  1842,  James  Kyan  died,  having  by  his  will 
bequeathed  the  residue  of  his  property  to  the  Plaintiffs, 
Fretierick  Kimberly  and  Charlotte  Kimberlyy  and  Frederick 
Kiznberly  having  taken  out  administration  de  bonis  non  to 
^e  children  of  James  Kyan,  and  also  administration  to 
Jam^s  Kyan  himself,  the  present  bill  was  filed  by  the  Plain- 
^9  Frederick  Kimberly  and  Charlotte  Kimberly^  his  wife, 
*8[aii:i8t  Hester  Tew^  the  executrix  of  William  Tew^  seek- 
ing ^  transfer  of  the  stock. 


'^he  Defendant  by  her  answer  alleged,  that  she  was  ig- 
norant of  the  fact  whether  James  Kyan  had  ever  had  any 
childten,  but  insisted,  that  even  assuming  he  had  two  chil- 
li), as  stated,  that  inasmuch  as  they  had  both  died  in 
^  life-time,  the  legacies  bequeathed  to  them  by  the  wilb 
^*  ^tUew  Kyan  and  Catherine  Kyany  respectively,  lapsed, 
^^  that  consequently,  one  moiety  of  the  said  Government 
^^^k  passed,  under  the  residuary  clause  in  the  will  of  Ca^ 
^^/ine  Kyan,  to  the  Defendant,  who  was  the  executrix  of 
^^ilUam  TeWi  the  surviving  executor  and  residuary  legatee 
^'^  Catherine  ;  and  that  a  moiety  of  the  other  moiety,  which 
^^^med  a  portion  of  the  undisposed  assets  of  Bellew  Kyany 
^^longed  to  her,  as  representing  Catherine,  who  was  one  of 
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the  next  of  kin  of  Bellew,  and  as  such  entitled  to  the  same, 
in  equal  shares  with  the  said  James  Kyan. 

The  Defendant  further  insisted,  that  the  surplus  of  the 
stock,  over  and  above  what  would  be  purchased  withGOO/., 
constituted  part  of  the  personal  estate  of  Catherine  Kyan, ; 
that  James  Kyan  was  only  entitled  to  the  interest  on  tbe 
said  sum  of  600/.,  and  that  consequently  he  had  been  over- 
paid during  his  life-time ;  and  that  the  Defendant  oxkght 
now  to  be  repaid  out  of  any  sum  to  which  the  Plaintiffs,  or 
either  of  them,  might  be  declared  entitled,  the  amount  so 
overpaid. 

It  was  not  proved  what  was  the  precise  value  of  the  de- 
bentures, at  the  period  of  the  death  of  Catherine  Kyan  ; 
but  it  appeared  that  in  the  year  1800,  they  were  much  be- 
low par,  and  would  not,  if  sold  at  that  time,  have  product* 
the  sum  of  600/. 


Mr.  Serjeant  Warren^  Mr.  Burroughs^  and  Mr.  WiUi€^^ 
O'Dell,  for  the  Plaintiffs. 

The  first  question,  which  is  raised  in  the  present  cas^^ 
arises  upon  the  construction  of  the  wills  of  Catherine  ^sm^ 
Bellew  Kyan.     The  Plaintiffs  submit  that  the  legades  b^^ 
queathed  to  the  children  oi  James  Kyan^  were  vested  an^ 
transmissible  to  their  representatives,  and  that  they,  as  sucb^ 
are  now  entitled  to  them.  Each  child  upon  its  birth  acquired 
a  vested  interest,  liable,  no  doubt,  to  be  divested  or  displaced 
in  part  by  the  birth  of  any  subsequent  child :  the  whole  scope 
of  the  will  shews  this.    The  corpus  of  the  legacy  is  set  apart 
by  each  testatrix  from  her  general  assets^  and  given  to  her 
executors  in  trust  to  pay  the  interest  to  the  £Either,  James 
Kyany  for  his  life :  and  after  his  death,  to  divide  the  said 
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sum  **  among  all  his  children  equally ;  and  if  he  leave  but 
one  child,  then  the  whole  to  said  one  child."     The  gift  is 
absolute.  The  vesting  in  possession,  it  is  true,  is  postponed 
to  the  happening  of  a  particular  event,  the  fall  of  the  life  of 
Barnes  Kyan.    But  this  does  not  operate  to  render  the  gift 
^ostiogent,  or  to  prevent  the  vesting  in  interest.     In  Fize 
^»  St(mey{a)i  where  the  doctrine  of  the  vesting  of  legacies 
^^Wk&  much  considered,  a  gift  to  a  legatee,  to  be  paid  upon 
iB^suiiage,  was  held  to  be  vested  upon  the  death  of  the  tes- 
t3.^r,  from  the  circumstance  of  the  testator  having  directed 
ixit;erest  to  be  computed  upon  the  legacy,  and  paid  from  the 
i&y  of  his  decease.     In  that  case,  notwithstanding  that  the 
e^vent,  upon  the  happening  of  which  the  legacy  became 
ps^  jable,  was  uncertain,  your  Lordship  held  the  gift  of  the 
intermediate  interest  sufficient  to  render  that  vested,  which 
otherwise  would  have  been  clearly  contingent :  and  such, 
in   the  present  case,  ought  to  be  the  eflfect  of  the  gift  of  the 
int;crest  to  the  tenant  for  life,  upon  whose  death  the  interest 
oF  the  children  was  to  vest  in  possession.    It  will  be  said,  on 
Ai^  part  of  the  Defendant,  that  the  effect  of  the  words,  <4f  he 
le^Ye  but  one  child,  then  the  whole  to  said  one  child,"  when 
^^Icen  in  connexion  with  the  former  gift,  is  such  as  to  render 
^^^^t  gift  contingent ;  but,  in  the  first  place,  the  event  has 
aot  happened ;  and,  secondly,  even  if  it  had,  the  only  result 
^ould  be  to  divest  the  estate,  which  was  previously  given, 
in  fiivour  of  such  only  child.     The  Court  will  not  control 
tlie  effect  of  the  former  words  by  force  of  this  clause,  and 
thus  work  out  a  partial  intestacy,  contrary  to  its  well  estab- 
lished principles.     Again,  another  and  a  necessary  conse- 
quence of  the  Defendant's  construction  is,  that  if  a  child 
had  died  in  the  life-time  of  the  father,  leaving  children,  they 
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would  have  been  totally  unprovided  for :  this  is  a  coose«> 
quence,  which  the  Courtalways  struggles  to  avoid  andcoun-^* 
teract,  and,  generally  speaking,  attains  such  an  object  by 
holding,  in  the  first  instance,  the  legacies  to  be  vested.  With 
respect  to  the  second  question,  which  has  been  raised  on  the 
part  of  the  Defendant,  that  the  fund  is  to  be  confined  to  so 
much  of  the  stock  as  will  produce  600/.,  and  that  the  Defendant 
is  entitled  to  a  set-off  in  respect  of  the  over-payment  made 
to  James  Ryan^  it  is  to  be  remembered,  that  the  invest- 
ment upon  the  debentures,  though  at  what  precise  period 
such  took  place  is  now  uncertain,  was,  nevertheless,  in  com* 
pliance  with  the  clear  directions  of  the  two  testatrixes,  to 
place  out  the  sums  in  question  at  interest.     At  the  time 
they  were  appropriated,  in  1800,  to  pay  the  tenant  for  life, 
it  is  admitted  they  were  in  a  state  of  depreciation,  and  would 
not  have  produced  the  sum,  which  they  were  set  apart  to 
answer :  and  the  Defendant  is  not  now  entitled  to  derii^ 
any  benefit  from  their  accidentally  having  risen  in  value* 


Mr.  William  Brooke^  Mr.  Barlow^  and  Mr.  J.  H.  Smi^^ 
for  the  Defendant 

The  legacies  in  this  case  are  plainly  contingent.    It       ^ 
not  alone  the  enjoyment  that  is  postponed  ;  the  directiC^' 
to  pay  or  divide  the  legacies  is  the  only  gift,  and  that  gi^ 
or  distribution  is  deferred  until  the  death  oi  James  Kya^* 
Time  was  annexed  to  the  substance  of  the  gift ;  and  th9^ 
gift  could,  therefore,  only  attach  to  such  of  the  children  nS 
should  be  alive  at  the  period  of  distribution.  The  concluding 
words  clearly  shew  this :  "  and  if  he  leave  but  one  child, 
then  to  give  the  whole  to  said  one  child ;"  proving  that  the 
testatrix  considered  that  the  gift  to  the  children  was  con- 
tingent  upon  their  surviving  their  father.     The  case   of 
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'tih  V.  Faughan(a)f  before  Sir  Joseph  Jekyll^  appears  to 
tospressly  in  point  There  a  testator  devised  an  annuity 
lanistees,  in  trust  to  pay  the  same  to  his  sister  for  her 
I  $  and  after  her  decease,  to  assign  the  same  unto  and  for 
I  use  of  all  the  children  of  his  said  sister,  ^^  equally  to  be 
Sded  amongst  them,  and  if  she  should  leave  but  one  child, 
m  that  they  should  assign  all  to  that  one  child.*'  The 
Miter  of  the  Rolls  held  that  the  gift  was  contingent 
ring  the  mother's  life,  and,  as  there  was  no  child  living  at 
P  death,  that  it  lapsed.  The  principle,  upon  which  the 
M  appears  to  have  been  decided,  was  this :  that  as  the 
^tator  plainly  intended  all  the  children  to  take  as  tenants 
-^M>mmon,  and  yet  if  there  was  but  one  at  her  death,  that 
M  one  should  have  all,  there  was  no  possible  mode  of 
iuiering  the  will  consistent  in  every  part,  except  by 
riding  the  bequest  contingent  during  the  life  of  the  tenant 
^  life.  But  in  this  way,  the  general  intention  of  the 
letator  was  clearly  effectuated.  In  Spencer  v.  BullockQi)^ 
testator  bequeathed  a  legacy  to  trustees,  in  trust  for  his 
inghter  for  her  life,  the  principal  for  her  child  or  children 

her  decease,  if  more  than  one,  share  and  share  alike, 
and  if  but  one,  then  the  whole  to  such  only  child  ;*'  Lord 
fvanUy  held  that  nothing  vested  in  the  children  until  the 
ttth  of  their  mother;  and  he  seems  to  have  been  princi- 
illy  influenced  in  coming  to  this  conclusion,  by  the  clause 
aat  referred  to,  giving  the  whole  to  a  surviving  child. 
[e  says,  ^^  the  testator  anxiously  stipulates,  that  if  there 

only  one  child,  it  shall  go  to  that  one."     In  the  pre- 

mt  case,  there  are  to  be  found  words  precisely  similar : 

and  if  he  leave  but  one  child,  then  to  give  the  whole  to 


(a)  Yin.  Abr.  tit  Deviae  (Z.  c.)  pi.       (fi)  2  Ves.  «87. 
|;2Eq.  Ca.  Abr.  554,  pi.  16. 
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said  one  child."  The  principle,  therefore,  of  LoidiU| 
decision,  in  Spencer  v.  Bullock^  ought  to  govern  tUi 
It  is  to  be  observed,  that  the  legacy  here  is  to  tkcHi 
not  fionitno/tm,  but  as  a  class.   This  indicates  an  iote 
benefit  those  only,  who  would  constitute  the  dassittki 
of  the  distribution.   In  Barber  y.  Barber{a)^  thendeil 
down  clearly  by  Lord  Cottenham  ;  **  if  a  teststor  p 
legacy  to  be  divided  amongst  the  children  of  A^  it  if 
ticular  time,  those  who  constitute  the  class  at  the  im^ 
take."   For  these  reasons,  the  Defendant  submitiAiK 
legacies  in  the  two  wills  lapsed,  and  that  she  is  oonaefl 
entitled  to  one  moiety  of  the  stock,  under  the  iciM 
clause  in  the  will  of  Catherine  Kyan^  as  representis|I 
the  residuary  legatee  of  Catherine;  and  to  a  moktf  < 
remaining  moiety,  as  representing  Catherine^  one « 
next  of  kin  oiBellew  Kyan.  If,  however,  the  Court! 
be  disposed  to  concur  in  the  view  contended  for  I 
Plaintiffs,  still  the  Plaintiffs  would  be  only  entitled 
much  of  the  stock  as  would  produce  600/.   The  legBnk 
600/.  each :  at  what  time  the  debentures  were  pun 
cannot  now  be  ascertained.  James  Kyan^  it  is  true,  w 
the  full  amount  of  the  dividends  :  but  this  was  an  ai 
ment  adopted  for  the  convenience  of  all  parties,  and  in 
quence  of  the  smallness  of  the  surplus  dividends,  am 
could  be  held  to  amount  to  an  appropriation  of  the  i 


Mr.  E,  Burroughs^  in  reply. 

The  leaning  of  this  Courtis  always  in  favour  of  the 
of  interests ;  and  it  ever  struggles  to  attain  this  objc 
Blamire  v.  Geldari{b)y  a  legacy,  at  the  decease  of  a 
who  had  a  life  interest  in  it,    was  held   by  Sir  J 


(a)  3  Mylne  &  C.  688.  697. 


(p)  16  Yes.  914. 
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Grant  to  be  a  vested  interest,  immediately  upon  the  death 
o(  the  testator,  and  not  to  be  defeated  by  the  death  of  the 
party  in  the  life-time  of  the  tenant  for  life.  Farmer  v. 
Francis{a)  supports  the  same  principle.     In  Spencer  v. 
BfUlock(b)f  which  has  been  so  much  relied  on,  the  contest 
was  between  the  surviving  children  and  the  representatives 
of  those  who  had  died.    The  case  was  very  peculiar  in  its 
drcumstances,  which  seem  to  have  somewhat  coerced  Lord 
AboanUy  in  the  decision  to  which  he  came.     The  inclina- 
tion of  his  mind  evidently  appears  to  have  been  in  favour  of 
loldiiig  the  legacies  vested.     Here  there  is  an  express 
bequest  of  the  principal  sum  to  the  executors,  upon  trust  to 
pty  the  interest  to  the  £Eitherfor  his  life,  and  then  to  divide 
I     the  principal  at  his  decease  among  his  children.     There  is 
^  gift  over,  in  the  event  of  there  being  no  child  to  take. 
'Hie  effect  of  this  is,  that  the  principal  sum  is  of  necessity 
^vered  from  the  bulk  of  the  estate,  and  by  such  separation 
of  the  fund,  the  contingent  nature  of  the  bequest  is  at  once 
"^troyed.    In  Vawdry  v.  Geddes(c)f  Sir  John  Leach  says, 
*  ^here  interim  interest  is  given,  it  is  presumed  that  the 
^tator  meant  an  immediate  gift,  because,  for  the  purpose 
^f  interest,  the  particular  legacy  is  to  be  immediately  se- 
^^red  from  the  bulk  of  the  property  :*'  and,  following  out 
^'^is  principle,  in  Saunders  v.  Vautier{d)i  Lord  Cottenham 
l^^d,  that  under  the  bequest  of  a  fund  to  trustees,  to  accu- 
^^ate  the  dividends,  until  the  legatee  should  attain  the  age 
^^  twenty-five  years,  and  thereupon  to  transfer  to  him  the 
Principal,  together  with  the  accumulations,  that  such  legatee 
paired  a  vested  interest  in  the  legacy,  and  was  entitled 
to  a  transfer  upon  his  attaining  the  age  of  twenty-one  years. 


(a)  2  Sim.  &  S.  505. 
{b)  2  Vea.  687. 


(c)  1  Russ.  &  M.  203,  208. 
{(l)  Craig  &  P.  240. 
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In  addition  to  this,  in  the  present  case,  there  bik 
an  actual  severance  of  the  fund  from  the  icsidiNi{l| 
estates  by  the  appropriation  of  the  debentoits  ai  I 
stock,  which  w&s  subsequently  purchased  with  tUr  f 
duce.  In  regard  to  the  words  in  favour  of  a 
child,  they  are  not  necessarily  inconsistent  with  the  p 
ing  clause.  But  even  if  they  were,  the  Court  is  bosi^ 
give  full  effect,  if  possible,  to  every  part  of  awill,aiidd 
therefore,  endeavour  to  make  its  provisions  connstnl|d 
is  not  at  liberty,  by  conjecture  or  inference,  from 
the  words  in  a  will,  to  limit  the  operation  of  othcri 
the  meaning  and  effect  of  which,  when  taken  by  themid« 
do  not  admit  of  any  doubt ;  Jennings  v.  Newmai^ 
Thomhill  v.  Hall{b).  In  this  case,  the  intention  «ll 
effectuated,  and  every  part  of  the  will  made  consisteH,! 
holding  that  the  legacies  vested  in  all  the  children,  isd 
came  in  esse,  subject  to  be  divested  in  favour  of  an  • 
surviving  child. 


JudgmtnU        ThE   LoRD  CHANCELLOR  : — 

According  to  the  course  of  the  Court,  I  must  dire 
reference  to  the  Master  to  inquire  and  report  as  to  the  i 
of  the  family ;  whether  there  were  any,  and  what  chil 
oi  James  Kyan,  the  tenant  for  life  of  this  legacy,  alive  ai 
period  of  the  dates  of  the  wills  in  question,  and  whether  I 
were  any  born  subsequently  thereto ;  for  if  there  be 
doubt  as  to  the  parties  entitled,  I  am  not  at  liberty  tod 
the  questions  that  have  been  discussed  in  the  cause, 
that  is  cleared  up.     If  a  fund  be  given  to  one  for  life 


(a)  10  Sim.  223. 


(t)  2  Clark  &  F.  22. 
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irirr  bis  death  to  bis  children,  and  there  is  any  dispute 
i^Bther  all  the  children  are  before  the  Court,  the  case  must 
to  the  Master  to  ascertain  who  they  are.  This  is  the 
i&led  rule  of  the  Court,  when  there  is  a  question  before  it, 
^vrhich  a  class  of  persons  is  interested.  The  Court  does 
t  take  upon  itself  to  determine  who  constitute  that  class, 
ft  sends  the  case,  in  the  first  instance,  to  the  Master  for 
»  Teport(a). 
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Id  the  present  case,  though  I  am  not  at  liberty  to  decide 
[ion  the  questions  that  have  been  argued,  yet  it  may  be 
Ikefiil  to  state  my  present  opinion,  for  the  guidance  of  the 
Arties.  Upon  the  last  point,  I  think  there  is  no  difficulty. 
!%6re  was  clearly  an  appropriation  of  the  fund,  for  the 
lyment  of  the  legacy.  The  consolidated  sum,  now  in 
^ock,  appears  to  be  a  remnant  of  the  estate,  and  no  one 
laid  claim  it  adversely  to  the  legatee,  but  the  representa- 
iye  of  the  original  testatrix.  The  debentures,  when  they 
rere  purchased,  were  at  a  depreciation.  They  subsequently 
(Me  in  value,  so  that  the  sum  produced  by  them,  at  the  time 
iey  were  paid  off,  amounted  to  more  than  the  legacy.  But 
I  there  was  an  appropriation  of  them  to  the  payment  of  the 
igacy,  and  the  legatees  would  have  had  to  bear  any  loss,  they 
re  entitled,  in  my  opinion,  to  the  benefit  of  the  increase  in 
le  value. 

As  to  the  gift,  it  is  in  these  words :  **1  give  and  bequeath 
into  my  executors,  hereinafter  named,  the  sum  of  300/. 
terling,  in  trust  to  place  the  same  out  at  interest,  but 
rithout  any  risk  to  themselves,  and  pay  the  interest  of  the 
ame,  as  it  shall  fall  due,  to  my  nephew,  for  and  during  his 

(a)  Bahr  v.  Hartoood,  1  Hare,  327. 
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natural  life,  and  after  his  death  to  divide  the  said  sum,  and 
any  interest  that  may  be  due  thereon,  at  his  death,  among  all 
his  children  equally ;  and  if  he  leave  but  one  child,  then  to 
give  the  whole  300/.  to  said  one  child."     And  the  bequest 
of  the  second  sum  of  300/.  in  the  other  will,  is  in  precisely 
the  same  words.     Now  the  contest,  in  the  present  caie,  is    ^ 
not  between  a  surviving  child  and  the  representatives  ofde>    i— 
ceased  children.     In  all  cases  like  this  of  gifts  to  childreoi^^ 
the  Court  is  anxious  to  give  vested  interests  to  children  whcr^^^ 
have  died  in  their  parents'  life-time ;  for  where  a  fiind  is  leF^ 
to  a  father  for  life,  with  remainder  to  his  children,  th^^ 
children,  looking  to  that  fund  as  a  future  provision  for  tbem  y 
families,  marry  in  the  life-time  of  their  father ;   and  tk.^ 
Court  is  unwilling  that  their  children  should  be  afterwads 
deprived  of  that  provision  by  the  accident  of  their  death  &.» 
their  father's  life-time. 


In  the  cases  upon  settlements,  I  refer  to  the  cases  ^>f 
Woodcock  V.  The  Duke  of  Dorsetia),  Schench  v.IjegMJ^^* 
and  the  various  other  cases  which  have  occurred  upon  tk^ 
same  subject  down  to  the  present  time,  the  Court,  in  fiiP^ 
therance  of  this  principle,  has  struggled  to  read  the  iroid 
<^  leave"  ^^  have."     In  those  cases  the  contest  was  between 
surviving  children  and  the  representatives  of  deceased  dul- 
dren ;  and  the  Court  has  always  leaned  to  that  construc- 
tion, which  would  give  vested  interests  to  the  children,  and 
thus  let  in  all  the  class,  for  whom  it  must  have  been  the 
intention  of  the  parties  to  the  settlement  to  provide.     I 
agree  that  it  is  not  the  same  in  the  case  of  a  will,  because 
the  intention  to  provide  for  the  issue,  who  die  in  the  parent's 
life-time,  is  not  so  strongly  manifested,  as  in  the  case  of  a 


(a)  3  Bro.  C.  C.  569. 


(6)  9  Ves.  300. 
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nuent.  But  even  there,  the  Court  has  struggled  to 
?ested  interests  to  the  children.  No  doubt,  the  case 
mith  V.  Vaughan^  dted  from  Finer(a)f  is  a  strong  au- 
ty,  it  is  almost  identical  with  the  present  case ;  but 
I  cannot  go  along  with  the  reasoning  of  the  learned 
^  Sir  Joseph  Jehyll^  who  decided  that  case.  He  is  a 
high  authority,  and  I  would  not  venture  to  differ  from 
without  great  hesitation.  But  still  the  case  stands 
»,  and  I  do  not  remember  to  have  ever  heard  it  cited 
e.  There  the  gift  was  of  an  annuity  to  trustees,  in 
to  pay  the  same  to  the  testator's  sister,  for  her  life, 
ifter  her  decease,  to  assign  the  same  unto  and  for  the 
»f  all  the  children  of  her  said  sister,  equally  to  be  di- 
1  amongst  them,  and  if  she  should  leave  but  one  diild, 
that  they  should  assign  all  to  that  one  child."  There, 
2re,  the  tenant  for  life  died,  without  leaving  any  child 
I  at  her  death,  but  having  had  only  one  child,  who 
an  in£euit,  and  the  decision  was,  that  the  gift  lapsed ; 
it  never  vested,  but  was  contingent  during  the  mother's 
and  that  the  time  of  her  death  was  the  time  when  the 
ren  were  to  take.  The  reasoning  of  the  learned  Judge 
that  the  will  shewed  clearly,  that  the  testator  intended 
[ster*s  children,  if  more  than  one,  to  take  as  tenants  in 
non,  and  if  but  one  at  her  death,  then  that  that  one 
Id  have  all ;  ^'whereas,"  he  adds,  ^^  if  this  were  to  vest  iu 
children,  that  might  be  in  the  mother's  life-time,  then  it 
d  follow,  that  their  shares  would  go  to  their  represent 
es,  in  case  they  died  before  the  mother,  when  yet,  if 
\  was  but  one  living  at  the  death  of  the  mother,  that 
was  to  have  the  whole;"  and  then  he  says,  "  there  is  no 
ble  way  to  preserve  a  tenancy  in  common  to  all,  and 


1648. 
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yet  the  whole  to  go  to  one  only  child,  that  ahouUa 

the  mother ;  and,  therefore,  as  do  child  was  to  tdb^ 

8uch  as  was  living  at  the  death  of  the  mother,  oil 

jmdgwumt.      ^^'^^  ^^^^  there  was  none,  the  remaining^  interest  iaiki 

nuity  was  to  be  considered  as  undisposed  of,  and  t 

to  fall  into  the  residue.**    Later  Judg^es,  howerer,  bm 

tainly  not  felt  the  same  difficulty  in  executing  whit  «■ 

to  Sir  Joseph  Jekyll  to  be  so  full  of  diflBculty ;  ulM 

have  lud  down  rules,  which  seem  to  shew  that  gifts  til 

the  children,  if  there  should  be  several,  and  if  but  one  di 

should  survive,  to  that  only  child,  are  perfectly  cauak 

The  Court  may  give  to  all  the  children  as  tenants  in  e 

mon ;  and  where  there  are  several  living   at  the  poii 

the  death  of  the  father,  that  would  be  a  clear  ezecutio 

the  very  words  of  the  will.     Where  then  is  the  difficnt 

there  be  but  one  ?     Tenancy  in  common  is  then  at  to 

and  that  one  child  must  take  the  whole,  divesting  the 

vious  gifts.     It  appears  to  me  that  the  true  construed 

that  the  gift  is  to  the  father  for  life,  with  remainder  X 

children  as  tenants  in  common,  if  there  should  be  sev 

but  if  the  event  should  happen,  and  there  should  b 

one  child  left,  the  previous  g^fts  will  be  then  divested 

the  only  surviving  child  will  take  all.     It  is  said,  tha 

is  not  consistent  with  the  previous  g^fts,  and  it  may  n( 

but  it  is  quite  as  consistent  as  to  give  in  this  case  the 

over,  where  there  is  no  express  gift  over.      I  appr 

that  the  law  of  the  Court  is,  that  where  there  is  a  | 

one  for  life,  with  remainder  to  his  children,   that  is 

to  all  the  children  as  a  class.     In  the  case  in  Viner^ 

never  was  but  one  child,  and  the  case  may  have  1 

upon  that  fact. 


1  do  not  feel  the  difficulty  which  struck  Lord  Alt 
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iicer  v.  BuUock{a).  It  appears  to  me,  that  it  is  more  1648. 
'  say,  that  be  was  speaking  of  children  living  at  his 
(cease,  than  that  he  was  referring  to  the  death  of  the 
for  life,  and  that  it  b  more  consistent  with  the  au- 
!S.  But  I  am  quite  warranted  by  law  in  construing 
quest  as  I  do.  Putting  the  authorities  out  of  the 
n,  it  appears  to  me,  that  the  true  construction  of  the 
t  is,  that  it  was  a  gift  to  the  father  for  life,  with  re- 
r  to  the  children  as  tenants  in  common,  with  a  gift 
1  case  there  should  be  but  one  surviving  child,  to 
ild.  Then,  as  the  event  has  not  happened,  the  pre- 
gifts  are  undisturbed,  and  the  representative  of  the 
\A  children  is  entitled  to  the  fund.  If  I  shall  be 
here  when  this  case  comes  back,  that  is  probably 
^  in  which  I  shall  decide  it :  at  present  I  can  only 
i  reference  to  the  Master. 


O'DONNELL  v.  NOLAN. 

May%. 

identure  of  lease  of  the  12th  of  January,  1786,  Roger  BiUby  the 
r  demised  unto  Pe^^r  O'Donn^// and  Thomas  Phil-  hare  a  lease  of 
rtain  lands  and  premises  in  the  County  of  Mayo,  to  ( JhidThad 
>r  the  Uves  of  Peter  O'DonneU,  Anthony  O'Donnell,  ^""^^f^^ 
iUiam  PhiWin,  and  the  survivor  of  them,  at  the  yearly  Jf  ™  ^'  ***'••' 

''         ^    liTes,  one  of 

IbbU  18*.  late  Irish  currency;  and  shortly  after  the  which  was 

^  /^  ^      stated  to  be 

ion  of  this  lease,  the  lessees  made  a  division  of  said  still  in  exist- 
)etween  themselves,  and  from  thenceforth  continued  a  subsisting 

,j  ^,  .,  J       .     J  .  one,  dismissed, 

lold  the  said  demised  premises.  in  consequence 

of  the  Plaintiffs 
not  baring  es- 

!  biU  iu  the  present  case  was  filed  by  Peter  O'Don-  ^*'^* 


(a)  2  Ve«.  687. 
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>S^'  neff  and  WiUiam  PhiOnn^  and  stated  that  the  original  let- 
o'Domxll  Beesi  Peter  O'Donnell  and  Thomas  Philbin^  were  both 
NoLur.  d^»  ^^  ^^^  ^^  Plaintiffs  were  their  respective  lidr»-ai- 
law;  that  two  of  the  lives  in  the  said  lease  of  January, 
1786,  had  died;  but  that  WiUiam  PhiUrin,  the  third  lifie, 
was  still  in  existence,  and  was  resident  in  North  America, 
having  left  this  kingdom  in  1789. 

The  bill  then  set  forth  various  transactions,  in  detail,  I 
tween  the  Plaintiffs  and  the  Defendant,  Peter  NoUm^  ivb 
was  an  under-agent  on  the  estate  of  Sir  WiUiam 
Palmer  J  the  head  landlord,  the  substance  of  which,  as  stated^  ^ 
was  shortly  as  follows  :  that  the  Plaintiffs,  upon  the  death  c^f 
Anthony  O'DonneU^  in  1837,  called  upon  the  Defendaa^ 
Peter  Nolan^  to  consult  with  him  as  to  the  most  advisable 
course  they  should  pursue,  in  order  to  prove  the  existence 
of  the  surviving  life,  WiUiam  PhiWin ;  that  Nolan  caiJ^ 
tioned  them  against  taking  any  step  of  the  kind,  aHegi^S 
that  they  would  thereby  incur  the  suspicion  of  the  laO^" 
•lord,  and  promised  to  use  his  influence  to  procure  a  ne^ 
lease  for  them,  on  fair  and  reasonable  terms ;  that  subs^ 
quently  the  possession  of  the  farm  was  demanded,  on  the 
part  of  the  landlord,  but  refused  by  the  Plaintiffs ;  that  a 
distress  was  subsequently  levied  upon  the  said  lands,  and 
the  Plaintiffs'  cattle  impounded ;  and  that  thereupon  the 
Defendant,  Nolan,  undertook,  upon  the  Plaintiffs  giving  up 
the  formal  possession  of  the  lands,  to  restore  them  again  to 
such  possession,  and  to  permit  them  to  have  the  benefit  of 
the  lease  of  January,  1786,  when  they  should  be  able  to 
prove  the  existence  of  the  said  William  Philbin  ;  that  the 
Plaintiffs  accordingly,  on  that  occasion,  gave  up  the  pos- 
session, and  were  forthwith  let  back  into  possession  by  the 
said  Defendant,  Peter  Nolan,  according  to  the  arrangement. 


V 
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bill  stated,  that  subsequently  the  Plaintifis,  on  pay-        1843. 


t  Am  next  gale  of  rent  to  NolaUy  obtained  a  receipt  oDoiiiixll 
■n  him  for  and  on  account  of  rent  due  to  Sir  William  kolan. 
mary  Palmer ^  as  they  supposed ;  but  that  in  reality,  it  turned 
^  to  be  a  receipt  as  for  rent  due  to  Nolan  himself,  who 
id  actually  obtained  a  lease  of  the  property  in  question, 
id  now  insisted  upon  being  paid  an  increased  rent  for  the 
dd  farm;  that  the  Plaintifis  afterwards  declined  to  pay 
dd  rent,  alleging  that  William  Philbi%  the  surviving  life 
I  the  original  lease,  was  still  alive,  and  that  the  Defendant 
aen  assured  them,  that  if  they  succeeded  in  establishing 
ach  fact,  they  would  be  allowed  credit  for  such  payments 
El  the  future  gales  of  their  rent. 

The  bill  then  stated,  that  the  Defendant,  Peter  Nolan, 
mwing  again  distrained  for  rent,  the  Plaintift  caused  a 
irrit  of  replenn  to  be  sued  forth ;  and  that  the  usual  pro- 
ceedings at  law  having  been  had,  and  the  case,  being  at 
tMiie,  came  on  to  be  tried  at  the  Spring  Assizes  in  and  for 
the  County  of  Mayo,  when  a  verdict  was  found  for  thte 
Defendant,  Peter  Nolan. 

The  bill  then  stated,  that  the  Plaintifis  had  dispatchea 
two  messengers  to  make  inquiry  as  to  the  existence  of 
Philbifij  and  that  they  had  lately  returned  to  this  country, 
baving  seen  and  conversed  with  him  in  Pittsburgh,  in  the 
United  States  of  America;  that  the  Plaintiffs  had  informed 
the  Defendant,  Nolan,  of  the  foct,  but  that  he  had  refused 
to  see  the  witnesses,  and  now  cldmed  to  hold  the  lands  dis- 
charged of  said  lease. 

The  bill  prayed,  that  the  lease  of  the  1 2th  of  January, 
1786,  might  be  declared  to  be  valid  and  subsisting ;  and 
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^^^'        the  PUntiflfs  decreed  to  hold  the  lands  under  and  subject 
ODowHSLXi    to  the  covenants  in  said  lease ;  that  an  account  might  he 
NoLAiu       taken  of  what  was  due  by  the  Defendant,  Peter  JVbZem,  for 
Simt€mtnt^     ^^^  received  by  him ;  and  that  what  should  be  so  found 
due  to  the  Plaintiffs  should  be  repaid  to  them ;  and  that 
the  Defendant,  Peter  Nolan^  might  be  restrained  from  mak- 
ing up  his  judgment  on  the  verdict  so  obtained  by  him  io 
the  replevin  suit,  and  also  from  again  distraining  or  taking 
any  proceedings  to  compel  payment  of  the  aforesaid  in- 
creased  rent,  or  any  part  thereof,  the  Pluntiffs  offering      ^ 
and  being  willing  to  pay  the  rent  reserved  by  the  lease  of   "l^ 
January,  1786. 

The  Defendant,  Peter  Nolans  by  his  answer  alleged,.,^ 
that,  supposing  the  lease  still  to  have  any  existence,  tlu.  ^ 
PlaindSs  were  not  the  respective  heirs-at-law  of  the  origS.* 
nal  lessees;  that,  on  the  contrary,  the  heir-at-law  of  the  ItKS 
see,  Peter  O' Donnelly  was  one  Anthony  O' Donnelly  ai^^ 
that  one  Richard  Philbin  was  the  heir-at-law  of  Thiomff^ 
PhiOin, 

There  were  several  other  defences  set  up  by  the  Defen- 
dant in  his  answer,  but  as  the  case  was  dedded  upon  this 
one,  it  has  not  been  considered  necessary  to  state  them. 

The  Plaintiffs  did  not  read  any  evidence  in  support  of 
their  title. 


Jmd0Wimi.      Tub  Lord  Chancellor  : — 

I  am  very  unwilling  to  allow  a  party  to  be  turned  round 
on  a  point  of  this  nature,  but  I  cannot  avoid  yielding  to 
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the  oV>jection.     In  the  year  1786,  a  lease  of  the  property        1W5. 
was  granted  to  two  persons  of  the  name  of  O^DonneU  and     o'Dohmxix 
PAiftia,  for  three  lives.     It  was  admitted  that  two  of  the       nolah. 
li'^es  were  dead ;  but  the  third,  William  Philbinj  it  was  said,      j-^^j^Z^, 
^as  still  alive,  and  resident  in  America.  This  was  disputed 
by  the  Defendant,  Nolan^  who  claims  under  a  subsequent 
Jeaae  of  these  lands  from  the  head  landlord,  and  he  alleged 
that  the  lease  of  1786  had  expired.     The  parties  came  to 
terms,  and  it  is  represented  that  it  was  agreed,  that  if  WiU 
lican  Philbin  was  still  alive,  the  owners  of  the  lease  of  1786 
should  be  restored  to  the  possession.     Subsequently,  pro- 
c^eedings  were  taken,  by  distress,  against  the  goods  of  the 
Plaintiffs,  by  the  Defendant,  Nolatiy  and  he  has  obtained  a 
iudgrment  at  law  in  the  replevin  suit.     The  object  of  the 
present  bill  is  to  have  the  lease  of  1786  declared  a  subsisting 
c^ne,  and  that  the  Defendant  may  be  restrained  from  issuing 
^eeution  on  foot  of  that  judgment. 

In  order  to  shew  a  title  to  the  lease  of  1786,  the  Plain- 
ts state  that  a  division  of  the  lands  was  made  by  the  ori-* 
ginal  lessees,  and  that  they  continued  to  hold  the  lands  so 
divided  up  to  the  period  of  their  respective  deaths,  and 
each  of  the  co-Plaintiffs  derives  his  title  to  his  portion  un- 
der his  ancestor ;  but  they  have  both  fifiiled  in  proving  that 
they  are  the  heirs  of  the  respective  lessees  in  the  lease  of 
1786 ;  their  title  is  denied  by  the  answer  of  the  Defendant. 
The  point,  therefore,  does  not  come  upon  them  by  surprise 
and  the  Defendant  has  shewn  in  proof  who  are  the  heirs. 
The  Plaintiffs  are  suingupon  atitle,  which  hasbeendisplaced. 
This  is  not  an  objection  of  form,  for  the  Plaintiffs  are  as- 
serting the  existence  of  the  lease,  in  the  absence  of  the  par- 
ties really  entitled.     If  the  lease  were  to  be  set  up  in  this 
suit,  it  could  not  be  given  to  the  Plaintiffs,  for  their  title 
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IA43.         has  been  disproved,  and  it  could  not  be  awarded  to  parties 


o*DoifNBi.L    not  before  the  Court. 

V, 

Nolan. 


Jndpment, 


There  are  many  other  difficulties.  I  could  not  have  dis- 
posed of  the  case  without  an  inquiry  as  to  the  eidstence  of 
the  surviving  life ;  but  this  becomes  unnecessary,  and  I 
dismiss  the  bill,  but  without  costs,  as  I  do  not  approve  of 
the  conduct  of  the  Defendant. 


Mr.  William  Brooke,  and  Mr.  Atkinson^  for  the  Plain- 
tiffs. 

Mr.  Monahariy  Mr.  Walter  Bourkcy  and  Mr.  /.  Blake^ 
for  the  Defendant,  Nolan, 


April  28. 
Trustees  in  the 
same  interest 
may  be  allowed 
the  costs  of  se- 
parate answers, 
if  the  Master 
shaU  find  that 
the  circum- 
stances justified 
separate  an- 
swers. 


DUDGEON  V.  CORLEY. 

In  this  case,  a  question  arose  as  to  the  costs  of  tbr^^ 
trustees,  named  in  the  will  of  the  testator,  Patrick  Cor"^ 
ley,  who,  though  in  the  same  interest,  had  answered  se — 
parately. 

The  Lord  Chancellor  said,  that  circumstances  might 
justify  the  Defendants  in  putting  in  separate  answers,  and 
he  accordingly  directed  the  Master,  in  taxing  the  costs,  to 
allow  to  the  Defendants,  the  trustees,  the  costs  as  of  one 
answer  only,  unless  he  should  find  that  any  one  had  pro« 
perly  put  in  a  separate  answer,  and  then  to  allow  his  rea- 
sonable costs  accordingly. 
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WALSH  V.  STUDDART.  »843. 


May  3. 

r3E  bill  in  this  cause,  which  was  filed  by  the  Rev.  Rich--  A,,  tborUj  be. 

fore  his  death, 

r  Wahh  and  Wyndham  Patterson^  as  the  executors  of  gtated  to  the 
mncis  Patterson^  deceased,  against  the  Defendant  Charles  ^ho  was  his 
mddart,  stated  that  Francis  Patterson  was  entitled  to  a  J^id'agen"i^^ 
cUl  real  estate,  situate  in  the  County  of  Clare,  and  that  ^^\  ^"^  *°**°**- 

'  ^  '  ed  to  make  him 

me  years  previous  to  his  death  he  had  become  acquainted  *  P''«8e°t  of 

^  ^  ^  300/.,  and  sub- 

itib  the  Defendant,  Studdart,  who  was  a  solicitor,  carrying  sequentiy, 

being  taken 

H  business  as  such  in  partnership  with  one  Robert  fVogan,  suddenly  m,  he 
nder  the  firm  of  fVogan  andCo.;  that  Patterson,  about  Defendant,  and 
le  year  1824,  employed  Studdart  as  his  land  agent;  and  ret!lin  tharsum 
lat  his  law  business  was  conducted  by  the  firm  of  Wogan  ^^cfi^^his^ 
td  Ca.j  as  it  had  been  for  several  years  previously  to  Studr^  ^*°*^"-   ^T^®" 

'f  '^  J  was  no  third 

trt  becoming  a  partner  of  the  firm.  person  present 

on  either  of 
.  those  occasions, 
and  on  the  day 

The  bill  stated  that  the  Defendant,  Studdcwty  continued  to  following  the 
ct  as  the  land  agent  of  Patterson  up  to  the  period  of  his  tion  a,  diedT 
rath,  at  which  time  there  was  an  open  and  unsettled  ao-  ^^  ^^^  f^^ 
i>unt  subsisting  between  them ;  thatPa^^er^on  departed  this  [0^^®/^°^?* 
fe  on  the  3rd  of  July,  1831,  having:  by  his  will,  which  was  executors  of 

^  ^     ^  *  the  gift,  and 

ot  dated,  but  was  represented  to  have  been  executed  some  assisted  them 

,  ,  in  making  out 

ears  previously,  bequeathed  one-third  of  his  property  to  an  account  of 

the  testator's 
assets,  in  which 
account  the 
300/.  was 
r«ated  as  a  gift  by  the  testator  in  his  life-time,  and  in  the  inventory  returned  to  the  Eccle- 
iMtieal  Court,  and  the  account  settled  with  the  Stamp  Office,  a  like  credit  was  taken. 

In  1832,  the  Defendant,  at  the  request  of  one  of  the  executors,  furnished  an  account,  in 
iiich,  among  other  things,  he  stated  aU  the  drcumstaiices  under  which  he  claimed  to  be  en- 
itled  to  this  sum  of  300/.,  taking  credit  for  it  against  the  balance  in  his  hands,  and  seeking 
>  retain  the  residue  of  said  balance,  in  discfaarg*  of  certain  costs  dua  to  him  and  his  part- 
er  In  a  sait  in  the  Exchequer,  in  which  he  had  been  employed  for  the  testator  in  his  life- 
me,  and  after  his  death  for  the  executors,  the  amount  of  which  costs,  howerer,  had  not  been 
icertained.  This  account  was  retained  by  the  executors  without  any  objection.  Upon  a  bill 
led  by  the  executors  in  1839,  against  the  Defendant,  fsr  an  aoconnt  of  the  sums  due  by  him 
I  agent  to  the  estate  of  the  testator : — 

Hdd,  that  the  gift  of  the  300/.  could  not  be  supported ;  that  tfaa  executbrs  had  not  con- 
rmed  said  gift,  and  were  not  precluded  by  any  aequiescenca  from  disputing  same. 
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the  Plaintiff,  Wyndham  Patterson^  another  third  to  one  of 
his  nieces,  the  wife  of  the  Plaintiff,  Walshy  and  the  remain- 
ing third  to  another  niece,  the  wife  of  Mr.  James  Otway^ 
and  appointed  the  Plaintiffs  IValsh  and  Patterson  his  exe-' 
cutors,  who  accepted  the  office,  and  duly  proved  the  will. 


The  bill  charged  that  the  Defendant,  at  the  time  of  the 
death  of  Patterson,  had  in  his  hands  a  large  sum  of  money, 
on  account  of  the  rents  receired  by  him,  particularly  from 
March  and  May,  1829,  to  the  months  of  March  and  May, 
1831,  and  for  which  he  had  never  accounted,  either  with 
Patterson,  or  with  the  Plaintiffs,  as  his  executors,  since  his 
decease  ;  and  it  sought  a  general  account  of  all  rents  re- 
ceived by  Studdartf  as  agent  of  Patterson,  since  the  time 
an  account  was  last  stated  and  settled  between  said  parties, 
and  of  the  payments  and  disbursements  fairly  made  by,  andf 
allowable  to,  the  said  Defendant. 


The  Defendant,  Studdart,  by  his  answer  stated,  that  fronn 
the  period  of  his  appointment,  in  1824,  he  from  time  to 
time  settled  accounts  with  Patterson,  which  were  regularly 
signed  by  the  latter,  and  paid  over  the  balances  appearing 
in  his  hands ;  that  at  the  time  of  his  appointment  to  the 
agency,  there  was  a  very  considerable  arrear  returned  due 
by  the  tenants,  but  that  this  was  altogether  reduced  at 
the  time,  when  the  last  account  was  furnished,  in  March, 
1831,  which  included  the  half  year's  rent  due  March  and 
May,  1829 ;  that  the  sum  of  85/.  \5s.  2^d.,  the  balance 
appearing  upon  that  account,  was  paid  at  the  time  to  Pat-- 
terson,  but  that  the  account  was  not  then  signed  by  Pat^ 
terson,  in  consequence  of  some  illness,  under  which  he  was 
suffering  at  the  time. 
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T\ke  Defendant  by  his  answer  stated,  that  Patterson^  on 
tbe  occasion  of  the  last- mentioned  settlement,  in  March,        Walsh 
^^31,  expressed  great  satisfaction  with  him,  the  Defendant,     studdabt. 
for  the  manner  in  which  he  had  acted  in  the  conduct  of  his      statement. 
^ency,  none  of  the  rents  having  been  returned  as  lost,  and 
raere  being  no  arrear  due  by  any  tenant,  and  that  as  he,  the 
-Defendant,  was  shortly  about  to  go  to  London  upon  some 
election  petition,  that  he  was  anxious  to  shew  the  sense  he  en- 
tertained of  his  services,  by  making  him  a  present  of  300/.,  to 
enable  him  to  purchase  acarriage,  or  something  else  of  value, 
for  his  wife ;  that  at  the  same  time  he  desired  the  Defendant 
not  to  furnish  any  separate  account  for  the  year's  rent  of 
^^arch  and  May,  1830,  as  the  said  sum  of  300/.  would  more 
tban  absorb  any  balance  that  might  be  due  thereon.     The 
I^efendant  then  stated  that  he  was  not  obliged  to  go  to 
London,  and  that  subsequently,  Pattersoji   having  been 
suddenly  taken  ill,  on  the  2nd  of  July,  1831,  the  day  before 
b^s  death,   sent  for  Defendant,  and  again  expressed  his 
desire  to  give  him  said  sum,  and  directed  him  to  retain  same    ' 
^^t  of  the  rents  of  the  lands ;  that  on  leaving  the  bedroom 
^^  which  said  Patterson  was,  he  stated  both  to  his  own  bro- 
ker, and  to  Patterson's  housekeeper,  who  was  much  in  his 
^nfidence,  the  directions  given  by  Patterson  in  respect  of 
Bttd  sum  of  300/.,  and  requested  of  them  to  express  to  Pat- 
tenon  how  grateful  he  felt  for  his  kind  recollections  of  his 
services,  at  a  time  when  he  was  so  very  ill ;  that  Patterson 
rapidly  became  worse,  so  that  there  was  no  opportunity  of 
speaking  again  to  him  upon  the  subject,  and  that  in  the 
coarse  of  that  night,  or  on  the  following  morning,  he  died. 


The  Defendant  by  his  answer  denied,  that  there  existed 
any  open  or  unsettled  account  between  him  and  the  said 
Fronds  Patterson,  at  the  period  of  his  death,  save  as  to  the 
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^^^'        rents  from  March  and  May,  1829,  to  the  corresponduB^ 
^VAL8lt       months  in  the  year  1831,  and  which  rents  he  admitted   Xo 
Studdart.     have  been  subsequently  received  by  him.     He  stated  that 
Statement,      ^"  accouut  was  prepared  by  him  of  the  personal  estate  of 
the  testator,  to  enable  the  executors  to  furnish  the  inven- 
tory, and  make  the  necessary  declaration  preparatory  4o 
proving  the  testator's  will ;  that  the  account  was  dated  tbe 
19th  of  July,  1831,  and  that  the  inventory,  which  was  in 
accordance  therewith,  was,  after  close  investigation  of  the 
said  account,  verified  by  the  joint  affidavit  of  the  Plaintiff^; 
that  the  sum  total  of  the  rent  returned  for  the  two  yeflfi 
ending  March  and  May,  1831,  after  deducting  head-re^^^ 
and    other    outgoings,    and   agent's    fees,    amounted     ^^ 
619/.  14«.  lie/.,  from  which  was  deducted  in  said  accouvst 
the  said  sum  of  300/.,  and  a  further  sum  of  13/.  1&9.  1 1^*) 
an  allowance  to  a  tenant ;  and  that  the  balance  of  305/.  1 9^^' 
appearing  upon  the  account,  which  was  subsequently  s^  ^ 
tied  by  the  executors  with  the  Stamp  Office  on  or  abo"*-^ 
the  2nd  of  August,  1831,  was  returned  by  the  executors  ^^ 
the  ascertained  balance  of  rent  due  to  the  testator's  persos^  ^ 
estate  at  the  time  of  his  death. 

The  Defendant  further  stated,  that  in  the  month  of  Ma-^^^ 
1832,  he  furnished  to  the  Plaintiflf,  Patterson^  at  his  reque^^:^ 
an  account  of  the  rents  received  by  him  during  the  said  tw^^ 
years  ending  March  and  May,  1831,  and  a  specification  cT 
the  several  items  of  credit  claimed  as  against  said  rents  ;  that 
in  said  account  the  said  credit  of  300/.  was  claimed^  upon 
the  grounds  which  have  been  already  stated  ;  and  that  the 
balance  was  retained,  to  meet  certain  costs  which  had  been 
incurred  by  the  testator,  Patterson,  in  his  life-time,  in  a  suit 
of  O'Reilly  v.  Patterson^  in  the  Court  of  Exchequer^  and 
which  were  due  to  the  Defendant  and  his  partner ;  that  this 
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2it  had  been  revived  against  the  executors  of  Patterson 
iftier  his  decease,  and  that  they  had  employed  the  Defen- 
iuit  and  his  partner  as  their  solicitors  in  the  said  cause, 
Vliich  was  still  undetermined,  and  the  costs  in  which  had 
%ot  been  as  yet  taxed  or  ascertained.  The  Defendant  stated 
dial  the  Plaintiffs  never  raised  any  objection  to  the  ac- 
Mmnt  of  May,  1832,  and  that  one  of  them,  Patterson,  in  a 
titter  of  the  23rd  of  April,  1833,  referring  to  said  last-men- 
ioned  account,  and  inquiring  when  said  costs  would  be  fur- 
iished,  concluded  with  these  words  :  *^  if  the  costs  be  not 
ready  to  be  furnished,  I  hope  you  will  make  no  objection 
U>  paying  the  amount  of  the  account  furnished  me  in  Dub- 
lin this  time  last  year,  and  the  bill  of  costs  can  be  settled 
hereafter."  The  Defendant  further  stated,  that  it  had  been 
expressly  agreed,  that  he  should  retain  the  balance  of 
305/.  18«.,  towards  the  discharge  of  the  costs  in  said  cause, 
which  were  likely  much  to  exceed  the  said  balance.  The 
Defendant  submitted  that  there  was  a  clear  case  of  acqui- 
escence on  the  part  of  the  Plaintiffs,  in  the  credit  of  300/. 
claimed  by  the  Defendant ;  and  with  regard  to  the  balance 
of  the  account,  the  Defendant  also  relied  upon  the  fact  of 
the  time,  which  had  been  permitted  to  elapse  since  the  said 
balance  was  fully  ascertained,  and  admitted,  both  in  the 
accounts  with  the  Defendant  and  with  the  Stamp  Office. 
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Upon  the  coming  in  of  this  answer,  the  Plaintiffs  filed 
an  amended  bill,  disputing  the  right  of  the  Defendant  t6 
the  300/.,  so  claimed  as  a  gift  from  the  testator,  and  insist- 
ing upon  a  further  credit  of  60/.,  which  sum  had  been  sent 
in  cash  to  the  Defendant  by  Patterson^  shortly  before  his 
death,  and  which  latter  feet  had  only  recently  come  to  the 
knowledge  of  the  Plaintiffs ;  and  they  submitted  that,  re- 
garding the  characters  filled  by  the  Defendant,  of  agent 
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and  solicitor  for  the  testator,  they  were  not  barred  by  the 
time  which  had  elapsed  from  falsifying  the  account  furnished 
in  1832,  in  relation  to  said  two  sums  of  300/.  and  50L 

The  amended  bill  accordingly  prayed  that  the  Plaintifis 
might  be  at  liberty  to  falsify  the  account  so  furnished  as 
aforesaid,  especially  as  far  as  regarded  the  items  of  300L  and 
50/.,  and  that  the  Defendant  might  be  decreed  to  pay  the 
balance,  the  Plaintiffs  offering  to  give  credit  for  whatever 
costs  might  be  found  due  to  the  Defendant  when  taxed  and  > 
ascertained. 

With  respect  to  the  item  of  50/.,  it  appeared  that  it  luu^::-^ 
been  sent  by  the  testator,  in  the  year  1829,  in  reply  to  a^^^i 
application  on  the  part  of  Mr.  JVogaUy  for  an  advance  o*^^ 
account  of  the  costs  in  O'Reilly  v.  Patterson  ;  that  crefi  «^ 
however,  was  not  given  for  this  sum  in  that  suit,  but  th^a-t 
it  was  applied  in  payment  of  an  old  bill  of  costs  incurred  ^^ 
the  year  1796,  and  upon  which  the  following  indorsemeitvt 
appeared,  "  Received  from  Francis  Patterson^  Esq.,  <^^ 
account  of  costs,  50/." 


Arsfument.  Mr.  Jomes  Dwyer^  in  the  absence  of  Mr.  Pi^o^,  stateti 

the  case  on  the  part  of  the  Plaintiffs. 

Mr.  Serjeant  Warren^  Mr.  Moorey  and  Mr.  Keller ^  for 
the  Defendant. 

The  claim  of  the  Plaintiffs  is  now  substantially  confined 
to  the  two  items  of  50/.  and  300/.  With  regard  to  the  first, 
the  Defendant  admits  that  it  was  paid  by  Patterson^  but 
says  Patterson  or  his  estate  has  already  got  credit  for  it,  by 
reason  of  this  sum  having  been  applied  in  discharge  of  a 
previously   existing   debt.     The  creditor   was  at  perfect 
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fiberty  to  appropriate  this  sum  in  any  way  he  pleased,  and 
he  has  accordingly  set  it  off  in  payment  of  the  earliest  item 
in  the  account  subsisting  between  him,  or  rather  the  firm, 
oi  which  he  is  one,  and  the  debtor.  This  sum  of  50/.  was 
tent  to  fVogan,  and  not  to  the  Defendant,  and  it  would 
be  impossible,  under  these  circumstances,  in  a  suit  con- 
structed as  the  present  is,  and  particularly  in  the  absence 
of  Wogan^  to  question  the  application  of  this  sum.  As  to  the 
300/.,  it  was  a  perfectly  valid  gift  to  the  Defendant  by  the 
testator,  who  seems  to  have  been  influenced  by  strong  prin- 
^ples  of  affection  and  gratitude  towards  Studdart^  for  the 
eare  and  prudence  he  displayed  in  the  management  of  his 
property,  and  it  was  a  gift  which  he  had  full  power  to  make. 
It  is  true,  it  is  impossible  to  give  any  direct  evidence  upon 
the  subject,  but  there  is  no  suggestion  of  any  undue  in- 
fluence having  been  exercised  by  the  Defendant  over  the 
testator,  nor  was  there  any  concealment  adopted,  or  other  ar- 
tifice, which  the  Court  has  usually  fixed  upon  as  indicative  of 
unfair  conduct.  At  the  time,  and  when  the  transaction  was 
recent,  the  Plaintiffs  appear  to  have  been  perfectly  sa- 
tisfied with  the  truth  of  the  statement  put  forward  on  the 
part  of  the  Defendant,  and  to  have  acquiesced  in  the  credit 
which  he  then  claimed.  Is  it  possible  to  conceive  a  clearer 
case  of  acquiescence  than  what  is  to  be  found  in  the  present? 
In  the  first  place,  there  is  the  account  furnished  to  the 
Stamp-Office,  verified  by  the  oaths  of  the  Plaintiffs,  in 
which  they  state  the  balance  due  on  account  of  the  two 
years*  rents  to  be  only  305/.  18«.,  thereby  admitting,  in  the 
most  unequivocal  manner,  the  credit  of  300/.  claimed  by 
the  Defendant,  and  confirming  the  disposition  already  made 
by  the  testator.  Then  there  is  the  letter  of  April,  1833, 
from  the  Plaintiff,  Patterson^  to  the  same  effect.  The  case, 
therefore,  does  not  depend  upon  the  mere  gift  of  the  testa- 
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1843.  tor,  but  upon  a  gift  by  a  testator,  subsequently  confirmed 
Walsh  ^nd  acted  upon  by  the  legal  representatives  of  that  testator, 
who  were  themselves  beneficially  entitled  to  a  'portion  of 
his  assets.  In  point  of  fact,  the  conduct  of  the  executors 
amounts  to  a  voluntary  payment  on  their  part,  and  that  too 
with  a  full  knowledge  of  all  the  facts;  and  such  a  payment 
has  b^n  repeatedly  held  to  be  good  both  at  Law,  Brisbcme 
v.  Dacr€8{a)f  and  in  Equity,  Goodman  v.  Sayer8{b).  As  a 
gift,  therefore,  it  cannot  be  impeached.  If  the  testator  had 
the  money  at  the  time  actually  in  his  possession,  and  handed 
it  over  to  the  Defendant,  and  directed  him  to  apply  it  in  a 
particular  manner,  what  right  or  authority  would  the  exe- 
cutors have  to  gainsay  such  direction  ?  What  was  done  in 
the  present  case  was  equivalent  to  this.  The  money  was 
in  the  hands  of  the  Defendant,  and  the  testator  directed  the 
Defendant  to  apply  that  money  for  his  own  purposes. 


Mr.  Pigot,  in  reply. 

As  to  the  sum  of  50/.,  it  was  sent  by  the  testator,  the 
client,  in  reply  to  an  application  on  the  part  of  the  soli- 
citor, for  a  sum  of  money  to  meet  the  expenses  attendant 
upon  the  hearing  of  the  cause  oi  O'Reilly  v.  Patterson,  It 
was  specifically  advanced  towards  the  costs  of  that  suit,  and 
the  Defendant  or  his  partner  were  not  warranted  in  apply- 
ing it  towards  any  other  demand.  With  regard  to  the  300/., 
the  confidential  relations,  in  which  the  Defendant  stood  to 
wards  the  testator,  altogether  incapacitate  him  from  availing 
himself  of  the  transaction  stated  in  the  answer.  He  was  th« 
agent  and  attorney  of  the  testator,  and,  filling  such  rela 
tions,  he  is  bound  to  shew  that  he  did  not  abuse  the  in 
fluence,  which  such  relations  exposed  his  client  to ;  th 


(fl)  6  Taunt.  143. 


(6;  2  Jac.  &  W.  249. 
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imrthen  of  proof  lies  upon  such  a  party  clearly  to  establish  1643. 
that  the  transaction  was  fair  and  righteous,  and  that,  whether  walsh 
it  be  a  matter  of  contract,  Gibson  v.  Jeyes{a)y  or  of  mere  studdabt. 
gift,  Hatch  y.HatchQ),  Griffiths  v.  Robins{c),  Hunter  v.  Ai^ent, 
Atkins{d).  In  Hatch  v.  Hatch,  Lord  Eldon  states  that  "  it  is 
ftlmost  impossible,  in  the  course  of  the  connexion  of  guardian 
and  ward,  attorney  and  client,  that  a  transaction  should  stand, 
purporting  to  be  bounty  for  the  execution  of  antecedent 
duty/'  JVatt  V.  Grove{e)  is  to  the  same  effect.  In  the  pre- 
test case,  what  evidence  has  been  adduced  to  sustain  the 
l^ft  ?  It  rests  upon  the  simple  answer  of  the  Defendant 
himself;  and  from  that  answer,  even  assuming  it  to  be  in 
all  respects  correct,  it  appears  that  the  transaction  was  con- 
ducted without  the  intervention  of  any  third  person,  a  cir- 
cumstance which  is  clearly  essential  to  the  validity  of  the 
gift.  In  addition  to  all  this,  it  is  to  be  remembered,  that 
when  the  conversation  between  the  testator  and  the  Defen- 
dant first  took  place,  the  testator  was  ill,  and  on  the  second 
occasion,  when  he  is  represented  to  have  repeated  his  desire 
to  g^ve  the  Defendant  the  sum  in  question,  he  was  in  ex- 
iremisj  a  fact  of  the  most  important  character,  and,  if  there 
was  nothing  more  in  the  case»  amply  sufficient  in  itself  to 
lead  the  Court  to  hesitate,  before  it  supported  such  a  gift. 
It  is  said,  that  the  acts  of  the  Plaintiffs,  upon  the  death  of 
the  testator,  amount  to  a  confirmation  of  the  gift;  and  their 
subsequent  conduct  is  relied  on  as  an  acquiescence ;  but  it 
is  to  be  observed,  that  the  Defendant  continued  to  act  as 
the  solicitor  of  the  Plaintiffs  after  the  death  of  the  testator ; 
he  prepared  their  answer  in  the  revived  cause  of  O'Reilly 
V.  Patterson  ;  he  assisted  them  in  winding  up  the  very  ac- 

(a)  6  Ves.  266.  (d)  3  Mylne  &  K.  1 18. 

(6)  9  Ves.  292.  (e)  2  Sch.  &  L.  492. 

(c)3  Madd.  191. 
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counts,  which  are  now  relied  upon.    Is  it  possible,  thtf » 
counts  prepared  under  these  circumstances,  could  be  U 
to  confirm  a  transaction  like  the  present  ?     What  mik 
become  of  the  general  rule  of  the  Court  in  cases  of  this 
ture,  if  it  were  to  be  frittered  away  by  such  an  allepi 
confirmation?  The  very  acts  of  confirmation  now  relied « 
were  subject  to  the  same  ground  of  impeachment  as  theon- 
ginal  gift  itself,  and,  in  the  absence  of  any  proof  that  tk 
parties  were  fully  aware  of  the  invalidity  of  that  oiigiBil 
gift,  must  be  utterly  valueless  and  inoperative  to  support 
it.    The  case  of  Consett  v.  Bell{a\  before  Vioe-Chai|celki 
Knight  Bruce^  appears  very  closely  to  resemble  the  ^st&aSu 
There,  a  party  in  his  life-time  executed  an  instrument,  oat> 
v^ying  all  the  effects  which  should,  at  the  time  of  his  d^ 
cease,  be  in  two  specified  rooms  in  his  dwelling-house,  to 
Mr.  Wilson,  and  two  years  afterwards  made  his  will,  be- 
queathing his  property,  upon  certain  trusts  therein  mes- 
tioned.     Upon  the  death  of  the  testator,  Wilson  produced 
the  deed  of  gift,  and  the  executors,  supposing  that  WiUxm 
was  entitled  to  the  property  in  question,   paid  it  over  to 
him.     Upon  a  bill  filed  by  the  parties  entitled  under  the 
will  of  the  testator,  the  Court  refused  to  support  the  ^ 
and  ordered  Wilson  to  refund  the  property,  notwithstan^fing 
the  fact  of  payment  by  the  executors,  conceiving  that  the 
executors  had  acted  hastily  and  improvidently,  and  through 
mistake,  induced  by  the  erroneous  allegation  of  right  on 
the  part  of  Wilson.     The  present  case  is  a  fortiori:  foi 
here  there  is  no  deed,  or  in  fact  any  evidence  to  sustain  the 
transaction,  and  there  is  the  confidential  relationship  be- 
tween the  parties,  which  does  not  appear  to  have  existed  ir 
Consett  V.  Bell.   No  argument  can  be  fairly  drawn  from  tht 


(a)  1  Younge  &  C.  C.  C.  569. 
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ilapse  of  time  since  the  death  of  the  testator.     There  was  an 
tipasettied  account  remaining  open  between  the  Plaintiffs^  as 
ffpceoutors,  and  the  Defendant ;  and  it  was  not  until  the     Studdabt. 
i^  aetllement  of  that  account,  that  the  controversy  as  to  the      jrgument. 
if  800/.  arose. 


1843. 

-  T         — 

Walsh 

V. 


The  Lord  Chancellor  : — 

The  questions  in  this  case  are,  whether  a  sum  of  300/.  is  to 
be  allowed  to  the  Defendant  in  his  account  with  the  Plain- 
tiflb,  and  whether  he  is  to  give  credit  for  a  sum  of  50/.  against 
the  costs  due  to  him  and  his  partner.  These  are  the  only  mat- 
ters in  dispute  between  the  parties,  for,  although  the  bill  prays 
that  the  Plaintiffs  may  be  at  liberty  to  surcharge  and  falsify 
the  accounts  of  the  Defendant,  yet  as,  in  point^of  fact,  there 
has  been  no  account  stated  and  settled  between  them,  there 
can  be  no  question  as  to  surcharging  or  falsifying.  An  ac- 
count must  be  directed.  But  the  only  items  in  dispute 
are  these  two  sums  of  300/.  and  50/. 


Judgmtnt, 


As  to  the  item  of  50/.,  the  case  stands  thus :  the  Defen- 
dant, Studdartf  who  was  in  partnership,  as  a  solicitor,  with 
a  person  of  the  name  of  Wogan^  acted  separately  as  the 
land  agent  of  Patterson^  and  he  and  his  partner  Wogan 
were  concerned,  as  solicitors,  in  a  cause  of  O^Reilly  v.  PtU-^ 
tersoHj  in  which  considerable  costs  had  been  incurred,  and 
Studdart  himself  indeed  seems  to  have  acted  as  solicitor 
for  Patterson  in  some  old  causes,  in  which  it  is  said  that 
the  bills  of  costs  were  not  paid.  The  50/.  was  received 
under  these  circumstances.  The  cause  of  O'Reilly  v.  PcU- 
terson  was  about  to  be  heard,  and  Wogan  wrote  to  Patter- 
son,  saying,  "  the  briefe  are  large,  send  me  40/.  to  pay  the 
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expenses  of  the  hearing."    Paiiersan^  in  reply,  eat  li 
Studdart  a  sum  of  60/.     It  is  admitted  that  that  Hi 
has  not  been  credited  to  Patterson  in  his  acooontivii 
Studdart^  but  it  is  alleged  that  it  was  received  fat  Ail 
particular  account  of  O'Reilly  v.  PattersaUf  and  that  Ae 
receipt  of  it  has  been  indorsed  upon  the  bill  of  costs  io  M 
cause,  and  credit  given  for  it  accordingly  in  those  aKHk 
Now  that  would  be  a  perfectly  satis&ctory  answer,  if k 
were  proved,  but  it  is  altogether  disproved  by  the  evideno^ 
for,  on  looking  at  the  particular  bill  of  chests,  it  is  not  ii- 
dorsed  upon  that  bill,  but  it  appears  upon  the  back  of 
old  account  of  costs  incurred  as  far  back  as  the  year  179fi. 
So  that  credit  has  been  given  for  it,  not  ag^nstthedenunid 
to  which  it  was  directed  to  be  applied  by  the  person  who 
paid  it,  but  against  another  demand,  to  which  the  solicitor 
had  no  right  to  appropriate  it.     It  is,  therefore,  quite  of 
course,  that  credit  should  be  given  for  this  sum  as  agaimt 
those  costs,  in  discharge  of  which  it  was  paid. 

The  item  of  300Z.  is  very  differently  circumstanced,  and 
involves  great  principles.  Studdart  was  for  some  years  the 
land-agent  of  Patterson,  and  seems  to  have  conducted  him- 
self in  the  agency,  in  a  manner  calculated  to  give  great 
satisfaction  to  his  employer.  At  the  period  in  question 
Studdart  had  a  considerable  balance  in  his  hands.  That 
balance  was  liable  to  be  reduced  to  the  extent  of  between 
300/.  and  400/.,  by  the  bills  of  costs  due  to  Studdart 
and  his  partner  Wogan,  for,  although  Studdart,  in  his 
capacity  of  agent  to  Patterson,  could  have  had  no  right 
to  claim  credit  for  costs  due  to  him  and  Wogan,  with- 
out a  distinct  agreement  to  that  effect,  yet  it  seems  not 
to  have  been  found  fault  with,  and,  therefore,  I  presume  it 
was  matter  of  arrangement,  and  consequently,  to  the  extent 
of  those  costs,  the  debt  due  by  Studdart  to  Patterson  would 
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^ve  been  extinguished.    But  there  would  still  be  a  conside-         ^^^' 
^ble  balance  in  the  hands  of  Studdart.   Studdart  was  about       Walsh 
J^  go  over  to  London  upon  some  election  business,  and  Pat- 
^jletson  told  him  he  would  give  him  300/.  to  buy  a  carriage  for 
^liis  wife.  It  happened  that  Studdart  did  not  go  to  London,  but 
r-jjie  says  that  Patterson  being  taken  ill,  subsequently  sent  for 
^  biin,  and  told  him  that  he  was  so  satisfied  with  his  conduct, 
^  that  he  would  allow  him  to  retain  the  300/. ;  and  I  have  no 
^  doubt  upon  my  mind,  that  in  point  of  fact  PcUterson  did  say 
-  to.    Patterson  died  in  1831,  and  after  his  death,  in  1832,  an 
account  was  delivered  by  Studdart  to  his  executors,  in  which 
be  does  not  claim  to  be  entitled  to  this  sum,  as  a  matter  of 
credit ;  but  he  states  the  facts  very  fairly,  and  in  effect  takes 
credit  for  it  in  the  account.  Now,  let  me  ask  on  what  ground, 
independently  of  acquiescence,  could  he  be  entitled  to  this 
sum  ?     Could  the  claim  have  been  maintained  as  between 
Patterson  and  Studdart  ?    A  sum  of  money  is  in  the  hands 
of  an  agent,  who  is  himself  a  solicitor,  and  who  held  thi» 
money  for  the  use  of  his  client,  and  the  client  being  in  ex- 
tremiSf  a  conversation  is  said  to  have  occurred  between  them, 
in  which  he  directs  his  agent  and  solicitor  to  retain  this  sum. 
Suppose  Patterson  was  alive,   could   the  solicitor   have 
claimed  credit  for  it  against  him  ?     Jn  the  first  place,  what 
proof  is  there  that  this  conversation  ever  took  place  ?     Se- 
condly, would  this  Court  permit  a  solicitor,  with  money  of 
his  client  in  his  hands,  to  come  out  of  a  room  in  which  his 
client  was, — least  of  all  out  of  a  sick  room,  where  his  client 
was  lying  at  the  point  of  death, — and  where  he  was  alone 
with  him,  and  say  that  the  client  allowed  him  to  retain  for 
his  own  purposes  a  portion  of  a  sum  of  money  then  in  his. 
hands  ?     If  so,   there  would  be  no  safety  in  the  ordinary 
dealings  and  transactions  of  life ;  and  there  is  no  class  of  the 
community  upon  whom  it  would  press  more  heavily,  than  the 
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solicitors  themselves;  for,  instead  of  families  reponiigfl»l 
fidence  in  them,  as  they  now  do,  they  would  be  obfigedbl 
deny  them  private  access  to  their  clients.  But  die  bl 
does  not  allow  such  transactions  to  stand.  I  consider  lis  | 
conversation  between  Studdart  and  Paiiersan  as  a  ti 
communication  of  the  intention  of  Patiersan  tomikelkl 
gift,  but  that  it  was  not  binding  in  any  manner  upon 


Then,  what  acts  have  taken  place,  since  the  death  of  A^j 
terson^  to  make  it  binding  upon  his  executors  ?  Tberev  I 
certain  documents,  relied  on  as  shewing  that  the  ezeentM  I 
considered  that  this  money  had  been  properly  retained  kf  I 
Studdart.  But  those  documents  were  made  out  before  Ai  I 
year  1832,  when  the  account  of  Studdart^  apprizing  tfaend 
the  nature  of  the  transaction,  was  furnished ;  and  inde- 
pendently of  that,  I  should  be  slow  to  hold  that  dealiagi ' 
by  executors,  with  respect  to  the  property  of  their  testatum 
in  the  Ecclesiastical  Court,  in  compliance  with  the  proii- 
sions  of  a  fiscal  law,  could  give  validity  to  transactions  of 
this  nature.  In  Buckmaster  y.Hcarrop{a)^  payment  of  tk 
auction  duty  was  held  not  to  be  such  a  part  performance  is 
could  take  an  agreement  out  of  the  Statute  of  Frauds,  and 
enable  the  Court  to  decree  a  specific  performance.  Sr 
William  Grant  in  that  case  said,  **  that  the  revenue  lavi 
ought  never  to  be  held  to  operate,  beyond  their  direct  and 
immediate  purpose,  to  affect  the  property,  and  vary  the 
rights  of  the  parties.'*  I  cannot  allow  the  necessity,  which 
the  executors  were  under,  of  paying  the  duty  upon  their  tes- 
tator's assets,  to  operate  as  a  confirmation  of  transactions 
with  a  third  party,  which  are  open  to  impeachment ;  and  1 
consider  their  right  to  object  to  this  credit  to  be  unaflTected 


(a)  7  Ves.  341 ;  see  Tomkins  v.  Ashby,  6  Barn.  &  C.  542. 
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■jby  these  documents.     Then  an  account  was  rendered  by 

wkStuddart  to  the  executors,  in  which  there  was  a  statement 

p{  this  transaction,  which  was  perfectly  fair,  and  I  have  no 

I^oubt  that  the  transaction  was  an  honest  one  on  his  part ; 

iggjfUkd  in  that  account,  though  he  took  credit  in  effect  for  this 

^  JDoney,  he  did  not  claim  it  as  a  right.     But  if  the  transac- 

g/tion  was  not  binding  in  1832,  as  Studdart  seems  to  have 

admitted  by  this  account,  how  has  it  become  binding  since? 

■  The  amount  of  the  costs  was  not  then  ascertained,  which 

.might  have  been  another  reason  why  the  executors  did  not 

then  resist  this  claim  :  for,  though  they  might  not  object  to 

it,  if  the  balance  in  Studdarfs  hands,  after  deducting  that 

..inm,  would  be  sufficient  to  discharge  the  costs,  yet  they 


^ 


might  very  well  resist  the  claim,  if  there  was  something  to 
be  paid  by  them  in  addition.  Has  any  thing  occurred  since 
I  that  time  to  deprive  them  of  their  right  to  object  to  this 
credit?  If  any  change  had  taken  place  in  the  situation  of 
'  parties,  if  any  damage  had  been  occasioned  by  the  delay, 
;  lo  as  to  place  one  party  in  a  worse  position  than  the 
;  other,  there  might  have  been  a  good  reason  for  not  now  al- 
lowing the  executors  to  dispute  this  sum.  But  nothing  of 
that  kind  has  been  shewn,  and  I  am  very  clearly  of  opinion 
that  Studdart  had  no  right  originally  to  retain  this  sum 
against  his  client,  and  that  nothing  has  since  occurred  to 
give  him  any  such  right  as  ag^nst  the  executors.  There 
must  be  a  declaration,  therefore,  that  Studdart  is  not  en- 
titled to  the  sum  of  300/.  I  shall  g^ve  no  costs  of  the  suit, 
because  I  believe  the  defence  to  be  an  honest  one,  and  that 
the  transaction  was  perfectly  £air  on  the  part  of  Studdart ; 
and  that,  though  there  was  nothing  like  acquiescence  in 
point  of  law,  there  was  enough  to  lead  Studdart  to  believe, 
and  I  have  no  doubt  that  he  did  believe,  that  the  executors 
intended  to  acquiesce  in  the  donation. 


1843. 

^ 1 

Waur 

r. 

Studdabt. 

Judgment, 
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May  8. 
A  decree 
stated,  that  a 
Defendant 
"  waived  all 
right  of  priority 
against  the 
Plaintiff:"— 
Held,  that  the 
Coart  could 
not,  apon  mo- 
tion, restrict 
the  force  of 
such  eonipre- 
benaire  words, 
notwithstand- 
ing that  it  was 
represented, 
that  these  words 
were  introduced 
in  relation  to  a 
particular  right 
of  priority  only. 
Sheehyj.Lord 
Muikerry  (7 
Clark  at*  F.  1 ), 
observed  upon. 


DROUGHT  o.  JONES. 

The  Plaintiff  in  this  cause  was  John  Head  Drmi^^ 
executor  of  John  Armatrong  Droughty  who  had  ob 
two  judgments  against  Edward  George  Armsirangj  mtii 
Michaelmas,  1813,  for  the  sum  of  860f.,  and  the  odMri| 
Hilary  Term,  in  the  following  year,  for  the  sam  of  4 
late  Irish  currency.  Edward  George  Armstrong  ikimi 
year  1834,  and  the  bill  was  filed  for  the  purpose  of  nil 
the  amount  of  the  judgments  so  vested  in  the  Plainti£ 

By  the  decree,  which  bore  date  the  9th  of  Kofcnb^j 

1838,  it  was  referred  to  the  Master  to  take  an  account  flfdtl 
real  and  freehold  estates  of  the  said  Edward  George  Am\ 
strong^  and  also  an  account  of  the  sums  received  by  theDi'] 
fendant,  the  ^Q\\CutKbertFetherstone^\xnAeT9icertBSaki/A\ 
of  the  11th  of  March,  1814,  from  the  time  of  the  fi%if| 
the  bill ;  and  also  an  account  of  the  sum  due  to  the  PUi* 
tiff,  and  of  all  the  other  debts  of  the  said  Eduxurd  Geoff  \ 
Armstrong. 


Under  this  decree  the  Master  made  his  report  on  theSai 
of  June,  1840;  and  among  other  matters  he  found  thtf 
Cuthhert  Fetherstone  was  the  assignee  of  three  judgmesti 
affecting  the  estates  of  the  said  Edward  George  Amutrfmg% 
the  earliest  of  which  was  obtained  in  Trinity  Term,  1791, 
by  Thomas  Langivorth  Daties^  for  the  sum  of  33 1  /.  6s.  IM.; 
the  next  in  Hilary  Term,  1792,  by  Anne  Bacon^  for 
713/.  6«.;  and  the  third  in  Trinity  Term,  1792,  hy  Jem 
Dtckinsony  by  200/.  That  by  a  certain  deed,  bearing  date 
the  18th  of  March,  1814,  and  made  between  Edtcari 
George  Armstrong  of  the  one  part,  and  Cuthbert  Fetker- 
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one  of  the  other  part,  reciting  that  Fetherstone  had  lent 
i  Armstrong  the  sum  of  2000/.,  to  pay  certain  debts  due 
f  him  by  judgment  and  otherwise,  the  precise  amount  of 
iiich  was  not  then  ascertained,  Armstrong  granted  and 
>iiveyed  unto  Fetherstone  certain  lands  therein  mentioned, 
ftUed  the  lands  of  Eryss,  upon  trust  to  receive  the  rents 
dd  profits  thereof,  and  apply  same  in  discharge  of  the  head 
put  and  renewal  fines,  and  all  costs,  &c.,  to  which  he  should 
o  put  in  enforcing  the  payment  of  said  rents :  and  then 
pon  trust  to  receive  an  annuity  of  500/.  per  annum,  by 
pro  half-yearly  payments,  to  be  applied,  in  the  first  instance, 
t>  payment  of  200/.,  due  by  Armstrong  to  Messrs.  Reeves 
nd  Ormsby^  and  then  in  payment  of  all  interest,  at  the  rate 
if  six  per  cent,  which  should  become  due  on  foot  of  said  sum 
if  2000/. ;  and  after  payment  thereof,  to  form  a  fund,  in 
Banner  therein  mentioned,  for  liquidating  the  said  principal 
um,  and  the  interest  to  accrue  thereon,  and  to  apply  the 
mrplus  to  the  use  of  the  said  Edward  George  Armstrong^ 
liiB  heirs  and  assigns. 


1843. 


Dbouobt 

V, 
JORKS. 

StatemaU. 


The  report  found  that  the  Defendant,  Fetherstone^  upon 
the  execution  of  the  said  deed,  entered  into  the  receipt  of 
the  rents,  and  so  continued  until  the  appointment  of  the  re- 
ceiver in  this  cause ;  that  he  applied  the  rents  in  discharge 
af  the  head  rents  and  other  out-goings,  payable  out  of  said 
lands ;  but  that  no  fund  was  ever  created,  pursuant  to  the 
trusts  of  the  deed,  for  liquidating  the  principal  sum,  therein 
stated  to  be  2000/.,  but  which  was  actually  only  1500/. 


The  Master^  by  his  report,  then  found  that  by  a  certain 
other  deed,  bearing  date  the  1st  of  November,  1814,  and 
made  between  the  said  Edward  George  Armstrong^  and  the 
Defendant,  Cuthbert  Fetherstone  and  Edward  Fetherstone^ 
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Dbouoht 

9, 
JOHBfl. 


SUaUment. 


of  the  first  part,  Richard  Reynell  of  the  second  part, 
Henry  Gresson  of  the  third  part,  reciting^  that  RUi 
Reynell  had  agreed  to  purchase  an  annuity  of  IWl^i 
charged  upon  said  lands  during  the  life  of  the  mdEtb 
George  Armstrong;  and  that  Armstrong  had  agreed  to 
vail  upon  the  said  Cuthbert  Fetherstone  and  Edward  Ft 
stone  (in  whom  the  legal  estate  in  said  lands  was  Te 
under  a  previous  deed  of  the  29th  of  September,  1812 
grant  same  to  the  said  Henry  Gresson^  as  trustee  fo 
said  Richard  Reynell^  "  with  precedence  as  to  paymei 
said  annuity,  or  yearly  rent-charge  of  100/.,  and  of  the 
and  trusts  created  by  the  said  deeds  of  the  29  th  of  Septen 
1812,  and  the  18th  of  March,  1814  f  and  that  the  D 
dants,  Cuthbert  Fetherstone  and  Edward  Fetherstone. 
agreed  thereto ;  that  by  the  said  deed,  Armstrong^  witi 
consent  of  Cuthbert  and  Edward  Fetherstone^  had  g^ 
to  Richard  Reynell  an  annuity  of  100/.  per  annum,  k 
own  life,  charged  upon  the  said  lands  of  Eryss ;  and 
Armstrong  and  Cuthbert  and  Edward  Fetherstone  had 
ther  granted  and  demised  the  smd  lands  to  the  said  b 
Gressony  for  the  term  of  99  years,  upon  trust,  in  the 
place,  to  pay  the  head  rents  and  renewal  fines,  thei 
annuity  of  100/.,  by  said  deed  granted  to  Reynell^ 
lastly,  subject  to  the  expenses  of  the  trust,  according  t 
trusts  and  for  the  uses  declared  in  the  deeds  of  the  29 
September,  1812,  and  the  18th  of  March,  1814. 


The  report  further  found,  that  Richard  Reynell  di* 
or  about  the  year  1834,  having  appointed  Richard  Jf 
Reynell  Bind  TAomo^  jSarne^  his  executors ;  thsitAnnsi 
also  died  in  1834  ;  that  at  his  death  there  was  due,  oi 
count  of  the  said  annuity,  the  sum  of  lOlG/.  17 s.  ll^d. 
that  the  executors  were  only  entitled  to  recover  a  su 
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*^S33/.  1«.  Td.  on  foot  thereof,  being  three  and  a-half  years 
^>>flf  said  annuity,  which  accrued  due  previously  to  the  de- 
*i  «ease  oi  Armstrotig,  and  within  six  years  next  before  the 
ii  filing  of  the  bill  in  this  cause. 

^f 

&  •    To  this  report,  an  exception  was  taken,  on  the  part  of 

ir  the  executors  of  Reynell,  who  thereby  insisted  that  they 

k  were  entitled  to  be  paid  and  to  recover  the  entire  sum  of 

bi  1016/.  ITs.  llid.f  found  by  the  report  to  remain  unpaid  on 

If  foot  of  the  arrears  of  said  annuity. 

u 

I        The  cause  having  been  set  down  to  be  heard  upon  the 

{report  and  this  exception,  a  final  decree  was  pronounced  on 
the  22nd  of  June,  1840,  whereby  the  said  exception  was 
ordered  to  be  allowed(a),  and  the  decree  proceeded  in  these 
^  terms :  "  and  the  said  Defendants,  Richard  W.  Reynell  and 
^    ITiomcu  BarneSy  waiving  all  right  of  priority  against  the 
I    Plaintiff,  it  is  ordered  that  the  report  of  fViUiamHenn^  Esq., 
f    bearing  date  the  2nd  of  June,  instant,  as  modified  accord- 
'■•    ing  to  the  order  made  on  said  exception,  do  stand  con- 
firmed." The  decree  then  declared  the  several  sums  specified 
in  the  report  to  be  well  charged  on  the  lands  in  the  plead- 
ings mentioned,  and  that  same  should  be  sold,  and  the  pro- 
duce thereof  applied  in  payment  of  the  several  charges. 


1843. 


Drought 

Jones. 
Statement. 


By  an  order,  pronounced  at  the  Rolls  on  the  22nd  of 
November,  1841,  His  Honor  granted  an  order  of  reference 
to  the  Master  to  report  the  priorities  of  the  several  creditors, 
and  to  allocate  the  funds  produced  by  the  sale  of  the  lands. 
Under  this  order,  the  Master  made  his  report,  and  thereby 
found  that  the  sum  standing  to  the  credit  of  the  cause 


VOL.    IV. 


(a)  2  Ir.  Eq.  Rep.  303. 
N 
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Drought 

JoxEt. 
Statement. 


to  be  allocated,  was  1334/.  \0s.  lid.  Three  and  a Hdf fi 
Cent.  Stock ;  that  the  first  three  chaises  on  the  a 
amounted  to  the  sum  of  207 L  10#.  5^. ;  that  tlwre  wmh 
to  the  Defendant,  Cuihbert  FethersUmef  on  ioat  of  hkjgJ^ 
ment,  the  sum  of  1344/.  I9s.  9d.,  and  that  same  wm  h 
fourth  charge  in  pcnnt  of  priority ;  that  the  Plaintiffs  k 
mand,  on  account  of  his  judgment,  and  which  the  11 
found  to  be  the  fifth  charge,  amounted  to  the  wmi 
1 168/.  Qs.  6d.,  and  that  the  sixth  charge  was  that  fiv  Ae 
arrears  of  the  annuity,  due  to  the  ezecatora  ofRegmdl^  oi 
amounted  to  the  sum  of  1016/.  17«.  11  ^d. 

To  this  report,  objections  were  taken  both  by  the  PUi» 
tiff  and  the  executors  of  Reynell ;  the  former  compldniii 
tliat  the  charge  of  the  Defendant,  Fttherstone^  ought  notti 
have  been  reported  in  priority  to  his  demand  ;  and  tin 
latter,  because  they  were  reported  puisne  both  to  J%<l0^ 
8t(me  and  the  Plaintiff. 

The  case  was  heard  at  the  Rolls  on  the  22nd  of  Apiil, 
1843,  on  which  occasion,  His  Honor  made  an  order  direct- 
ing the  Master  to  review  his  report,  and  declared  "  that 
Richard  W.  Reynell  and  Thomas  Barnes^  as  executors  of 
Richard  Reynell^  deceased,  were  entitled  to  priority,  as  to 
the  amount  of  their  demand,  over  the  sum  reported  due  to 
the  Rev.  Cuthbert  Fetherstoncj  on  foot  of  the  judgments  in 
said  report  mentioned;  and  the  said  Defendants  having  by 
the  decree  waived  all  their  priority  in  favour  of  the  Plaintiff, 
that  the  Plaintiff  was  entitled  to  the  amount  of  the  sum  re- 
ported due  to  the  said  executors  oi  Richard  Rejfnell/ui 
priority  over  the  said  executors,  and  to  stand  in  their  place 
for  payment  to  that  amount  out  of  the  said  sum  so  reported 
due  to  the  said  Rev.  Cuthbert  Fetherstone.** 
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From  this  order,  both  the  executors  of  Reynell  and 
Cuihbert  Fetherstone  severally  appealed. 

Mr.  Moore  and  Mr.  Cooke^  for  Fetherstone,  submitted 
that  the  trusts  of  the  deed  of  the  18th  of  March,  1814,  were 
rirtually  at  an  end,  in  consequence  of  the  proceedings  in 
Ae  present  cause ;  that  that  deed  operated  to  preyentFether" 
Miane  from  enforcing  payment  of  the  judgment,  while  he 
continued  to  act  under  the  deed ;  but  that  this  arrangement 
could  only  last  io  long  as  thb  trusts  of  that  deed  continued  to 
be  performed;  that  the  effect  of  the  deed  of  November,  1814, 
was  merely  to  postpone  the  annuity  of  5001.  to  the  annuity 
of  Reynell,  and  was  not  intended  to  confer  any  rights  upon 
Ae  Plaintiff ;  and  that  the  Plaintiff's  proceeding  had,  in  fact, 
disturbed  all  the  arrangements,  in  consequence  of  which  the 
several  parties  were  now  remitted  to  their  original  rights. 


The  Solicitor  General  appeared  for  the  Plaintiff;  and 
Mr,  fV.  Brooke  and  Mr.  Gresson  for  the  Defendants,  Rey^ 
nell  and  Barnes,  the  executors  oi  Reynell. 

The  Lord  Chancbllor,  without  calling  on  them,  said 
that  it  was  impossible  for  Mr.  Fetherstone  now  to  set  up  the 
claim  of  priority,  which,  by  joining  in  the  dqed  of  Novem-: 
ber,  1814,  he  had  agreed  to  postpone  in  favour  oi  Reynell  i 
and  that  by  the  decree  of  1840,  the  executors  oi  Reynell. 
had  expressly  waived  their  priority  over  tha  Plaintiffs :  that 
under  such  circumstances,  the  order  at  the  Rolls  appeared  to 
be  clearly  right. 


Mr.  William  Brooke  and  Mr.  Gresson  then  proceeded  to 
argue,  upon  the  terms  of  the  decree  of  the  22nd  of  June, 
1840 ;  that  the  words  '^waiving  all  right  of  priority  against 

N  2 
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V, 

J0NE8. 
Arffument, 
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the  Plaintiff"  had  been  introduced  to  meet  a  claim  of  pnodlf 
set  up  by  the  executors,  as  being  the  repreaentatires  i\  I 
purchaser  for  valuable  consideration,  witboot  notice;  Wilm 
V.  Boddington{a)j  Blake  v.  Sir  Edward  HungerJbr^Sji 
that  in  the  present  case,  as  there  could  be  00  rehearing,  Ik 
decree  having  been  enrolled,  the  Court  would  so  constnr 
the  decree  as  to  effectuate  the  intentions  of  all  parties;  nl 
they  cited,  as  authorities  in  support  of  the  latter  pontioi^  | 
Moore  v.  Blake(c)y  Sheehy  v.  Lord  MuMkerry{d). 


Jud^ihent,        ThE  LoRD  CHANCELLOR: — 

I  cannot  comply  with  the  terms  of  this  motion.    By  dK 
decree,  the  party  has  consented  to  waive  all  rig-ht  of  prioiitj, 
and  I  am  asked  upon  motion  to  put  a  limited  construction apoi 
words,  which  are  as  comprehensive  as  any  well  can  be,  vA 
to  say  that  all  right  of  priority  means  only  some  particulai 
right  of  priority.     There  is  no  doubt  that  whatever  right 
Mr.  Brooke's   client   had  was   derived  from  Mr.  Moorit 
client,  who  had  the  first  right,  and  communicated  it  to  Mr. 
Brooke's  client ;  and  having  that  priority  thus  given  to  him, 
he  deliberately  waived  it.   Why,  I  cannot  tell.    I  know  not 
what  might  have  been  the  arrangement  between  the  parties: 
no  motive  is  stated ;  no  recital  that,  for  any  given  reason, 
the  right  of  priority  is  abandoned ;   but  he   deliberately, 
without  saying  why,  waives  all  right  of  priority.   I  am  told 
that  the  party  never  intended  to  waive  the  priority,  which 
he  now  calls  upon  me  to  establish. 


(a)  2  Vern.  599. 

ih)  Prec.  in  Chan.  158. 


(r)  1  Moll.  281. 
(rf)7  Clark  &  F.  1. 
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**  The  case  of  Sheehy  v.  Lord  Muskerry{d)^  which  has  been 
**jiftlted,  forcibly  illustrates  the  danger  of  acting  upon  the  sup- 
'*  {position  of  what  was  intended  by  the  parties.   Lord  Cotten- 

•  kam^  in  delivering  the  judgment  of  the  House  of  Lords  in 
^*  that  case,  argued  that  the  proceedings  in  the  cause  shewed 
**-  that  the  recital  in  the  decree,  to  the  effect  that  the  Plaintiff 
»  liad,  by  his  counsel  in  open  Court,  waived  insisting  upon 
^.  mny  relief  in  respect  to  the  decree  in  the  Court  of  Exche- 
^    quer,  must  have  been  inserted  from  a  misapprehension  ;  he 

said,  that  the  whole  transaction  proved  that  the  Plaintiff's 

counsel  could  not  have  done  what  the  decree  recited ;  and 

the  Lords  acted   upon  this :  and  yet  the  fact  is,  that  I 

r..  myself  openly  dictated  the  order,  in  the  presence  of  the 

:?■    counsel  for  all  parties,  who  did  not  object,  and  the  words 

were  taken  down  at  the  moment  by  the  Registrar,  from  my 

dictation ;  and  it  never  was  stated  to  me,  that  the  declara- 

<    tion  was  not  warranted  by  the  fact.     In  the  present  case, 

there  is  a  decree  which  I  am  asked  upon  motion  to  alter. 

I  undertake  no  such  duty.     If  the  party  has  made  a  slip, 

*  and  the  argument  of  Mr.  Brooke  has  led  me  to  think  that 
something  may  have  been  designed,  which  has  not  been  ex- 
pressed, I  would  relieve  him  if  I  could ;  but  it  is  not  in  my 
power.  He  has,  in  the  most  express  terms,  waived  all  right 
of  priority,  and  if  he  has  been  led  into  mistake,  the  decree 
having  been  enrolled,  he  must  go  to  the  House  of  Lords, 
where  he  may,  perhaps,  obtain  a  relief,  which  I  have  no 
power  to  grant. 


1843. 


Judgment, 


(a)  7  Clark  &  F.  1,  35. 
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GARNETT  v.  ARMSTRONG. 

By  indenture  bearing  date  the  27th  of  July,  1795,  and » 
ecuted  in  contemplation  of  the  marriage  of  Hewrg  GmtA 
and  Alicia  Cope^  reciting,  that  the  said  Alicia  Copen 
entitled,  upon  the  death  of  her  mother,  to  a  sum  of  lOON, 
secured  by  a  deed  of  mortgage  of  the  3rd  of  Febnon; 
1775,  it  was  covenanted,  that  immediately  upon  thedeceiK 
of  Elizabeth  Cope^  the  said  sum  of  1000/.  should  beassigiei 
to  the  trustees  of  the  settlement  {Edmund  R,  Cope  and  jt 
George  Ryder),  upon  trust,  to  permit  the  said  Henry  G^ 
nett  to  receive  the  interest  for  his  life,  and  afiier  his  ded^ 
subject,  together  with  certain  lands,  to  the  making  good i 
jointure  for  the  siiid  Alicia  Cope,  in  case  she  should  sonrhi 
her  intended  husband,  upon  trust  for  the  eldest  son  of  tk 


1843. 

^ y — ^ 

May  30. 
A.  being  en- 
titled to  the 
freehold  lands 
of  Blackacre 
and  Whiteacre, 
in  1806  granted 
the  former  in 
mortgage,  to 
secure  an  ad- 
ranee  of  1000/., 
and  at  the  same 
time  executed 
a  collateral 
bond,  upon 
vhich  judg- 
ment was  duly 
obtained,  in 
Easter  Term, 
1806.     This 
judgment  was 
not  reyived 
until  1839,  and 
was  never  re> 
docketed  un- 
der the  9  Geo.  marriage,  upon  his  attaining  the  age  of  twenty-one  vein. 

IV.  c.  36.     In 
1829,  A, 

an  annuity  of         Shortly  after  the  death  of  Elizabeth  Copcy  which  (»• 
uponWhiteS^e*  currcd  in  the  year  1805,  this  sum  of  lOOOZ.  was  paid  to 

and  in  1833 
died,  having 

devised  Whiteacre,  subject  to  an  annuity,  to  his  wife,  and  all  his  other  property  to  two  t 
upon  trust  to  sell,  and,  after  payment  of  his  debts,  to  make  an  equal  distributiOD  thereof  a 
his  younger  children.  One  of  the  trustees  died  in  his  life-time,  and  the  other  refused  to  mL 
In  1834,  there  being  a  considerable  arrear  of  head-rent  due  upon  Whiteacre,  and  tiie  kerf 
landlord  having  brought  an  ejectment,  B,  paid  off  the  orrear  of  rent,  and  the  costs  of  ^ 
ejectment,  and  subsequently  entered  into  a  contract  with  the  younger  children  for  the  po> 
chase  of  AVliiteacre,  but  died  without  having  completed  same  :  his  widow  and  execatriz,  tbe 
principal  Defendant,  however,  afterwards  adopted  the  contract,  and  by  a  deed  of  the  29tk 
of  February,  1840,  Whiteacre  was  conveyed  by  the  younger  children  to  the  Defendant,  As* 
hcndum  to  her,  her  heirn  and  assigns,  free  from  all  incumbrances,  except  three  jadgmenta. 
one  of  which  was  the  judgment  of  1000/.  above  mentioned,  and  the  annuity  of  400/.  Thecov»> 
nont  in  the  deed  against  iiiciimbranccs,  however,  was  general.  The  surviving  trui^tee  of  the  wil 
though  named  a  party  in  the  deed,  never  executed  it.  On  a  bill  filed  by  the  Plaintiff,  vbo 
was  entitled  to  the  mortgage  of  180G,  and  the  judgment  collateral,  alleging  that  Blackscre 
was  insuiiicient,  and  scfking  to  make  good  the  deticiency,  by  means  of  the  judgment,  out  of 
AVhiteacre  : — Held^  that  as  the  sale  of  Whiteacre  was  by  the  younger  children,  it  was  onlv  the 
residue  after  payment  of  the  debts  that  was  sold,  and  that,  consequently,  the  lands  in  th« 
possession  of  the  Defendant  were,  notwithstanding  the  provisions  of  the  Statute  9  Geo.  IV. 
c.  35,  liable  to  the  judgment. 

Jleld^  also,  that  the  sum  paid  by  B.  in  his  life-time,  in  discharge  of  the  arrears  of  head 
rent,  could  not  be  set  up  as  a  charge  ranking  in  priority  to  the  Plaintiff,  but  that  same  had 
in  fact  become  oxtinj{uit«hcd  in  the  inheritance. 


Siatemeni, 


CASES  IN  CHANCERY.  183 

Edbw^nnd R,  Copcy  the  surviving  trustee;  and  he  lent  this        1843. 
sum  to  Henry  Gamett^  upon  the  security  of  a  mortgage  of 
certain  lands  called  Grange  Trevitt  and  Black  Hills^  si- 
tuate in  the  County  of  Meatb,  the  former  of  which  was 
held  by  Garnetty  under  a  lease  of  the  14th  of  July,  1796, 
for  three  lives,  with  a  covenant  for  the  perpetual  renewal 
thereof  and  the  latter  under  a  lease  of  the  1st  of  Novem- 
ber, 1803,  for  three  lives ;  the  mortgage  deed  bore  date  the 
16th  of  May,  1806 ;  and  as  a  collateral  security  therewith, 
Henry  Oamett  executed  to  Edmund  B.  Cope  a  bond  in 
the  penal  sum  of  2000/.,  with  warrant  of  attorney  for  con- 
fessing judgment  thereon ;  and  in  Easter  Term,  1806,  judg- 
ment was  entered  up  agunst  Garnett.  This  judgment  was 
*ol>seqQentIy  revived  in  1839,  but  was  never  redocketed. 

XJpon  the  death  of  his  father,  in  1820,  Henry  Garnett 

^'^^^ame  entitled,  qu(i8i  in  fee,   to  the  lands  of  Tymoole, 

'^^^ch  were  held  under  a  lease  of  the  18th  of  July,  1801, 

*^^*  three  lives,  with  covenant  for  perpetual  renewal ;  and 

^^"^g  contracted  with  William  Jones  Armstrong^  for  the 

C^"Mt  of  an  annuity,  by  deed  of  the  23rd  of  March,  1829, 

^^d  made  between  the  said  Henry  Garnett,  of  the  first  part, 

William  Janes  Armstrong,  of  the  second  part,  and  the  Rev. 

John  Kerr,  of  the  third  part,  the  said  Henry  Garnett,  in 

consideration  of  the  sum  of  4000/.  granted  to  William  Jones 

Armitrcng^  his  executors,  administrators,  and  assigns,  an 

annaity  of  400/.  charged  upon  the  said  lands  of  Tymoole, 

and  oert^  other  denominations,  in  which  the  said  Henry 

Oamett  had  but  a  life  estate,  for  the  term  of  ninety-nine 

years,  if  the  said  William  Jones  Armstrong ^  Thomas  Knox 

Armstrong,  or  Archibald  Kerr,  or  any  of  them,  should  so 

long  live ;  and  by  this  deed  the  lands  were  demised  to  the 

said  John  Kerr  for  the  term  of  100  years,  for  the  purpose 
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1843.         of  better  securing  the  said  annuity.     By  a  subsequent  dc^  -Si 
Gabwett      of  the  23rd  of  May,  1830,  William  Jones  Armstrong  A 
Armstrong.    ^'^^^^  himself  to  be  a  trustee  of  the  annuity  for  Thomi 
Knox  Armstrong. 


Statement. 


In  1833,  Henry  Garnett  died,  and  by  his   will,  wht( — ^h 
bore  date  the  24th  of  August,  1826,  he  devised  the  lands  ^K3f 
Tymoole,  and  the  equity  of  redemption  in  the  lands  ^c=3f 
Grange   Trevitt,    to  Robert  Ric/iards    and  Henry   Cop:^^ 
Sweeny^  and  the  survivor  of  them,  and  the  heirs  of  suc^    ^ 
survivor,  upon  trust  to  pay  an  annuity  of  100/.  per  annunr:^) 
out  of  the  lands  of  Tymoole,  to  his  widow  Alicia  Gamet^^i 
in  addition  to  the  jointure  provided  by  the  settlement  of  th        -^ 
27th  of  July,  1795;  and  he  directed  the  said  trustees,  a     -^ 
soon  as  possible  after  his  decease,  to  sell  his  interest  in  tfa^^*^ 
said  property,  subject   to  the  said  annuity;  and  also  ali^  — '^ 
other  property,  both  real  and  personal,  and  after  paying  alC-    ^ 
his  just  debts,  to  make  an  equal  distribution  thereof  amongst^^^ 
his  younger  children  ;  and  he  directed  that  if  any  of  tfaem^^^ 
should  die  before  attaining  the  age  of  twenty-one  years,  that^""^ 
the  share  of  such  child  should  go  to  the  survivors  ;  and  he  '^^ 
nominated  the  said  trustees,  Robert  Richards  and  Henry    "^ 
Cope  Sweeny f  to  be  his  executors.  Richards  died  in  the  life-      ^^ 
time  of  the  testator,  and  Sweeny  refused  to  act. 

The  testator  had  been  for  some  time  previous  to  his  death 
in  embarrassed  circumstances.  The  head-rent  of  the  lands 
of  Black  Hills  (which  was  comprised  in  the  mortgage  of 
1806),  had  been  permitted  to  fall  into  arrear,  in  consequence 
of  which  the  interest  in  the  lease,  under  which  these  lands 
were  held,  was  evicted,  in  1832,  for  non-payment  of  rent. 
At  the  time  of  the  purchase  of  the  annuity,  in  1829,  there 
was  also  a  considerable  sum  due  for.  head-rent  out  of  the 


\ 


CASES  IN  CHANCERY.  185 

IsofTymoole.     This,  however,  was  discharged  out  of        1®*3. 
purchase-money  for  the  annuity :  but  it  appeared  that      Gabvett 
Tent  was  again  suffered  to  fall  into  arrear ;  and  in  1834,    Armstroho. 
re  being  then  two  years  and  a  half  rent  due  out  of  these      statement, 
Ss,  and  the  head  landlord  having  recovered  in  an  eject- 
r^t  for  non-payment  of  rent,  Armstrong^  the  annuitant, 
ae  forward  and  paid  a  sum  of  862/.   10^.  for  rent  and 
ts,  in  order  to  redeem  the  same. 

In  January,  1840,  Thomas  Knox  Armstrong  died,  hav- 
f  by  his  will  appointed,  as  his  executrix,  his  widow,  Ca- 
prine Frances  Armstrong^  the  principal  Defendant  in  the 
ise.  It  appeared  that  shortly  before  his  death,  he  had 
tered  into  an  arrangement  with  the  widow  and  younger 
ildren  of  Henry  Garnetty  for  the  purchase  of  the  lands  of 
^moole ;  but  the  same  not  having  been  completed  during 
I  life,  was,  upon  his  decease,  adopted  by  his  widow,  and 
rried  into  execution  by  a  deed  of  the  29th  of  February, 
40.  This  deed  was  made  between  the  younger  children 
Henry  Garnetty  and  the  husbands  of  such  of  them  as  were 
ughters,  of  the  first  part;  Alicia  Gamett  (widow  of  said 
enry  Garnett)  of  the  second  part ;  Henry  Cope  Sweeny^ 
e  surviving  trustee  in  Henry  Gametfs  will,  of  the  third 
Tt ;  and  Catherine  Frances  Armstrong^  of  the  fourth  part ; 
id  after  reciting,  inter  alia^  the  grant  of  the  annuity  of 
10/.  by  the  deed  of  the  23rd  of  March,  1829,  the  death  of 
enryGarnetty  and  his  will,  whereby,  subject  to  the  charges 
eated  by  him,  he  gave  and  devised  all  his  interest  in  the 
nds  of  Tymoole  to  his  younger  children,  in  equal  shares, 
itb  benefit  of  survivorship :  and  after  further  reciting  the 
»th  of  Thomas  K.  Armstrong,  and  the  agreement  between 
m  in  his  life-time  and  the  younger  children,  for  the  pur- 
lase  of  said  lands,  at  or  for  the  price  of  500/.  sterling. 
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^^^'        subject  to  the  said  annuity  so  granted  as  afereaaid; 

GAmiiETT      after  reciting  further  the  death  of  Robert  Richards^  one  o/ 
Abmstbovo.    the  trustees  named  in  the  will  oi  Henry  GamUif  and  tlust 

Statement,      "Either  the  Said  Robert  Richardsy  nor  the  said  Henry  Cope 
Sweeny  had  accepted  the  trust,  but  wholly  repudiated  same, 
and  that  the  said  Henry  Cope  did  still  disclaim  same,  but,  ne* 
rertheless,  that  he  had,  at  the  special  instance  and  request 
of  the  parties  beneficially  interested,  consented  to  join  ia 
making  title  by  executing  the  said  deed,  it  witnessed,  that 
in  performance  of  said  agreement,  and  in  consideration  of 
500/.,  the  parties  thereto  of  the  first  and  third  parts,  ao* 
cording  to  their  several  and  respective  interests,  grranted  at^ 
released  the  said  lands  of  Tymoole,  unto  the  said  CcUheri^^^ 
Frances  Armstrong,  and  her  heirs  and  assigns,  to  hold  f^^^ 
the  lives  of  the  several  cestuis  que  vie,  in  the  last  reneir  ^ 
named  and  for  the  lives  of  such  other  persons  as  should  fSt 
ever  thereafter  be  added  to  the  term  granted  by  said  origin  <: 
indenture  of  lease  of  the  18th  of  July,  1807,  by  virtue  • 
the  covenant  for  perpetual  renewal  therein  contained,  '*i 
and  discharged  of  and  from  all  charges,  judgments,  and  ii  •■"*' 
cumbrances  whatsoever,    heretofore  created  by  the  saS-  '^^ 
Henry  Gamett,  save  and  except  a  judgment  obtained  agam^^  ^ 
the  said  Henry  Garnett,  in  Her  Majesty's  Court  of  Queen^^  ^ 
Bench,  in  Easter  Term,  1806,  in  the  penal  sum  of  2000/-^—  ^ 
and  also   two  other  judgments  obtained  against  the  sai  '^^^ 
Henry  Gamett  in  tlie  Court  of  Elxchequer,  for  the  sums  c^^f 
66/.  \bs.  9d.,  and  45/.  9^.  9(/.,  and  the  hereinbefore  redte^^ 
annuity  of  the  23rd  of  March,  1 829,  and  save  and  except  th  ^ 
payment  of  the  rent  and  performance  of  the  covenants  in  saic^ 
indenture  of  lease  of  the  18th  of  July,  1801,  on  the  tenan'^ 
or  lessee's  part,  mentioned  or  contained."     The  deed  con^ 
tained  a  covenant,  on  the  part  of  the  younger  children,  witb 
Catherine  F.  Armstrong^  for  quiet  enjoyment  by  her  of  the 
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^ftands  ^^  conveyed,  firee  and  clear,  and  freely  and  clearly,  and         1848. 
Absolutely  discharged  and  exonerated,  or  by  and  at  the  ex< 
'IHiense  of  [the  grantors  of  the  first  part],  their  heirs,  execu 
B,  or  administrators,  effectually  defended,  protected,  in- 
snified,  and  sared  harmless,  of,  from,  and  against  all 
iMbrmer  and  other  gifts,  grants,  bargains,  sales,  mortgages, 
^§pdgment8,   estates,  titles,  troubles,  charges,  debts,  liens, 
lipid  incumbrances  whatsoever,  executed,  committed,  occa- 
^gnoned,  or  suffered  by  the  said  Henry  Garnettj"  or  by  the 
\  1— ill  younger  children,  ^^  or  by  Alicia  Garnett,  widow,  or 
i'WEiy  of  them,  or  by  any  person   or  persons  claiming"  by, 
v^^imder,  or  in  trust  for  them,  or  any  of  them. 

The  deed  was  not  executed  by  the  trustee,  Henry  Cope 
\Sweeny. 

The  Plaintiff  in  the  present  cause  was  Samuel  Gamelty 
'the  eldest  son  of  Henry  Garnett^  claiming  to  be  entitled  to 
the  sum  of  1000/.,  the  subject  of  the  settlement  of  1795, 
and  which  had  been  lent  to  his  father  upon  the  security  of 
the  mortgage  of  the  16th  of  May,  1806,  and  alleging  that 
the  lands  of  Grange  Trevitt  (which  alone  remained,  those 
of  Black  Hills  having  been  evicted,  as  before  stated),  were 
a  deficient  security,  he  filed  his  bill  on  foot  of  the  mortgage, 
and  judgment  collateral,  for  the  purpose  of  having  such  de- 
ficiency made  good  out  of  the  lands  of  Tymoole. 

The  bill  prayed  for  an  account,  both  on  foot  of  the  mort- 
gage and  judgment,  and  a  sale  of  the  lands  of  Grange 
Trevitt,  and  also  of  the  lands  of  Tymoole,  subject  to  the 
annuity  of  400/.,  charged  thereon  by  the  deed  of  the  23rd  of 
March,  1829  ;  and  that  what  should  remain  due  after  the 
application  of  the  produce,  of  the  lands  of  Grange  Trevitt 
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Argument. 


should  be  paid  out  of  the  monies  to  arise  hj  the  sale  o 
lands  of  Tymoole. 

The  Defendant,  Catherine  Frances  Armstrong^  br 
answer,  admitted  that  her  solicitor  had  notice  of  the  PI 
tiff's  judgment  previous  to  the  year  1835,  but  stated  t 
this  j  udgmen  t  had  never  been  redocketed,  and  was  Dot  mi 
until  the  year  18399  and  that  it  was  then  reiaved,  wiA 
notice  to  any  of  the  parties  entitled  to  the  annuity ;  and 
insisted,  that  under  the  provisions  of  the  9  Geo.  IV.  e. 
the  said  lands  were  not  now  liable  to  the  payment  of  tki 
judgment.  The  Defendant  further  alleged,  that  she,  ii 
character  of  executrix  of  her  husband,  Thomas  K,  A 
strong^  was  entitled  to  a  lien  upon  the  lands  of  TynMxA 
the  sum  of  862/.  10^.,  which  had  been  paid  by  himii 
life-time,  in  redemption  of  those  very  lands,  when  Q 
ejectment  for  non-payment  of  rent,  in  1834;  and  she 
mitted  that  same  was  the  first  charge  upon  the  said  lai 
Tymoole,  and  was  payable  thereout  in  preference  ti 
other,  save  and  except  the  accruing  head-rents. 


Mr.  Serjeant  KeatifigCy  Mr.  Moore^  and  Mr.  FroK 
the  Plaintiff. 

The  defence  in  this  case  founded  upon  the  Sta 
Geo.  IV.  c.  35,  and  relied  upon  by  the  Defendant  1 
purpose  of  exempting  the  lands  of  Tymoole  from  thi 
bility  to  the  judgment,  cannot  be  supported.  It  is  tn 
the  judgment  has  never  been  redocketed,  but  nevertl 
the  Defendant  had  notice,  through  her  solicitor,  of  t 
istence  of  this  judgment,  and  is  therefore  bound  bj 
analogy  to  the  decisions  upon  the  Registry  Act(a), 


(a)  6  Ainic,  c.  2. 


CASES  IN  CHANCERY.  189 


.l>li8h  the  rule  to  be,  that  a  party  buying  an  estate,  with 


1843. 


"Y"^ 


»^ce  of  a  prior  incumbrance  not  registered,  will  yet  be      Gabhbtt 
ma.sid  by  such  incumbrance.     Supposing,  however,  that    Abmstbohq. 
^      Court  should  be  of  opinion,  that  notice  will  not  avail      Argwmenu 

deprive  a  party  of  the  benefit  of  the  provisions  of  the 
C3Seo.  IV.  c.  35,  still  the  Defendant  here  is  not  entitled  to 
-^ti.  her  case  upon  that  Statute,  inasmuch  as  she  purchased 
p^Yessly  subject  to  the  judgment.  By  the  deed  of  Fe- 
a^^ry,  1840,  the  lands  were  conveyed  freed  and  discharged 
Bi^^id  from  all  judgments,  &c.,  **except  a  judgment  obtained 
■ii.Snst  the  said  Henry  Gamete  in  the  Court  of  Queen's 
&S3ch,in  Easter  Term,  1806,  in  the  penal  sum  of  2000,"  the 
C"'3r  judgment  now  in  question.  The  subsequent  covenant 
■^nst  incumbrances,  which  is  against  all  charges  whatso- 
■»T,  will,  no  doubt,  be  relied  upon  at  the  other  side.  But 
i-9i  submitted,  that  this  is  not  sufficient  to  control  the  effect 

t^he  express  declaration  contained  in  the  habendum^  a  de- 
^.Kation  which  in  fact  amounts  to  a  trust  for  the  payment 
^  tills  judgment.  When  once  such  a  trust  is  created,  the 
^o visions  of  the  9  Geo.  IV.  c.  35,  cease  to  have  any  ap- 
^Mcation.  In  addition  to  this,  it  is  to  be  remembered,  that 
^e  judgment  was  revived  in  1839,  that  this  judgment  of 
v^vivor  thus  became  an  original  judgment.  Crofts  v.  Hew^ 
4Km(a),  and  as  the  Defendant  purchased  subsequently  to 
9ach  revival,  she  must  consequently  be  held  to  be  affected 

thereby. 

Mr.  Serjeant  Warren^  Mr.  fVm.  BrookCj  andMr. Henry 
Onnsbyy  for  the  Defendant,  Catherine  F.  Armstrong. 

The  judgment  in  question  never  having  been  redocketed, 
pursuant  to  the  provisions  of  the  Statute  9  Geo.  IV.  c.  35, 

(a)  5  Law  Rec.  N.  S.  263. 
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^^^'  ceased  to  have  any  operatioD  upon  tbe  lands  in  thehdbil 
Qabhbtt  a  purchaser  for  valuable  consideration,  such  as  UieDdb 
ARMrrmoMo.  dant  IS.  The  Plaintiff  says,  in  the  first  place,  thaMheb 
Arpumwut.  fen  dant  bad  notice  of  this  judgment.  Bat  notice  iiri 
sufficient  to  deprive  a  purchaser  of  the  benefit  oftheSs 
tute.  The  language  of  the  Statute  is  too  strong  to  be  Ai 
displaced,  and  the  object  of  the  Act,  which  was  to  pnli 
purchasers  for  valuable  consideration,  and  to  frdlittfei 
transfer  of  estates,  would  be  altogether  counteiaete^  ■ 
the  Act  of  Parliament  would  be  in  itself  almost  uadm, 
the  doctrine  of  notice  were  to  prevail.  Thegenenlif 
nion  of  tbe  Profession  hitherto  certainly  has  been,  thus 
tice  is  immaterial,  and  numberless  titles  have  been  aeee|il 
upon  this  almost  universal  impression.  In  Knox  v.  Kdtflji 
in  furtherance  of  the  general  policy  of  the  Act,  this  Goi 
held  it  to  apply  to  a  case  of  a  purchase  made  several  ja 
before  the  Act  passed ;  this  was  a  strong  case  no  doil 
but  it  serves  to  shew  the  anxiety  of  the  Court  toapp 
the  remedy  which  the  Statute  was  intended  to  afla 
It  is  urged,  on  the  part  of  the  Plaintiff,  that  the  D 
fendant  purchased,  not  only  with  notice  of  the  jndj 
ment,  but  expressly  subject  to  it;  and  the  habefiit 
of  the  deed  is  referred  to  for  the  purpose  of  shewii 
that  a  trust  was  thereby  created,  on  the  part  of  the  0 
fendant,  for  payment  of  this  judgment.  But  this  aig 
mentis  open  to  several  satisfactory  answers.  In  the  first  pla 
this  Court  never  presumes  a  trust,  but  in  a  case  of  absolo 
necessity.  In  Cook  v.  Fountain{b)  this  is  stated  to  be ' 
general  rule,  to  which  there  is  no  exception."  Here  not  on 
does  there  appear  to  be  no  such  necessity,  but  the  Court 
even   called  upon  to  presume  the  creation  of  the  trust 

(a)  1  Drury  &  W.  542;    see      (ft)  3  Swanst.  585,  591. 
Hickson  v.  CoHis,  1  Jones  &  L.  94. 
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fkVouT  of  a  third  person,  who  was  no  party  to  the  deed,  and  1848, 
pilose  name  does  not  appear  in  the  transaction.  Supposing  gabrxtt 
rFen  that  the  contract  between  the  grantors  and  the  Defen-  ABM»TEoiia. 
Uint  was,  that  the  Defendant  should  indemnify  the  grantors 
fliainst  this  judgment,  it  seems  questionable  whether  the 
plaintiff,  who  is  a  mere  stranger,  would  be  entitled  to  avail 
rfmself  of  such  a  contract,  Harrisson  v.  Duignan{a),  The 
pngpiage  of  the  clause  in  the  deed,  however,  is  not  fairly  open 
m  the  construction  contended  for  :  it  means, — and  the  view 
lOi^  submitted  to  the  Court,  on  the  part  of  the  Defendant,  is 
sorroborated  by  the  frame  of  the  covenant  against  incum- 
irances,  which  is  general, — that  the  purchaser  was  to  hold  the 
fluids  subject  to  the  judgment,  if  the  lands  were  in  reality 
mbject  to  it.  The  Court  will  not  construe  this  deed,  so  as 
ko  make  that  a  charge  upon  the  purchased  lands,  which,  by 
the  Statute  Law  of  the  land,  had  ceased  to  be  a  charge.  In 
Skeeles  v.  Shearly{b)  a  somewhat  similar  question  arose.  In 
that  case,  the  Plaintiff  was  a  judgment  creditor,  and  the 
Defendant  was  a  mortgagee  of  the  estate  of  the  conusor, 
iiaving  notice  of  the  existence  of  the  Plaintiff's  judgment. 
It  was  there,  among  other  things,  contended,  that  a  trust 
Iiad  been  created  for  payment  of  this  judgment,  and  the 
case  of  Thomas  v.  PledweU(c)y  was  relied  upon,  where  it 
was  held  that  a  party  having  notice  of  a  judgment,  though 
not  docketed,  was  nevertheless  bound  to  pay  the  judgment, 
Lord  Macclesfield  observing,  that  since  the  Plaintiff  could 
not  proceed  at  law  against  the  Defendant,  upon  the  judg- 
ment, for  want  of  docketing  in  due  time,  he  ought  to  be 
relieved  in  a  Court  of  Equity ;  nevertheless,  in  the  principal 
case,   it  was  held,    first,   by  the  Vice-Chancellor,   Sir  L. 


(a)  Ante,  vol.  ii.  p.  395w  (c)  Vin.  Abr.  tit  Debtor  and. 

(6)  8  Sim.  153  .  3  Mylne  & C.  1 12.    Creditor  (E.)  pi.  5. 


192 


CASES  IN  CHANCERY. 


^1843.         Shadwell,  and  afterwards,  upon  appeal,  by  Lord  Cottenkm, 
Gabnbtt      that  the  judgment  creditor  had  no  claim  against  thepur- 
Abmstboso.   cl^aser?  and  the  bill  was  dismissed.     That  case  is  expressly 
yir^eni.      appl'»cable  to  the  present.  If,  however,  the  Court  should  be 
disposed  to  decide  with  the  Plaintiff,  the  Defendant  will  be, 
at  least,  entitled  to  be  paid  out  of  these  lands,  in  priority  to 
the  Plaintiff,  the  sums  advanced  by  her  husband  in  his  life- 
time to  discharge  the  arrears  of  rent,  and  for  the  purpose  of 
saving  the  lands  from  being  evicted  for  non-payment  of  reot. 


Judgment.        ThE  LoRD  CHANCELLOR  : — 

In  this  case  a  sum  of  1000/.,  which  formed  the  marriage 
portion  of  the  wife  of  Henry  Gametic  and  was  vested  in 
trustees,  upon  trust  for  the  eldest  son  of  the  marriage,  sub- 
ject to  the  life  interest  of  the  father,  was  lent  to  Mr.  Got- 
nett  by  the  trustees,  upon  the  security  of  a  mortgage  and 
judgment  collateral ;  the  money  was  received  by  the  father, 
and  it  constituted  a  debt  of  his  at  the  period  of  his  de&tb, 
for  which  his  assets  are  liable.  Subsequently  to  this  trans- 
action, the  lands  of  Tymoole,  the  estate  now  sought  to  be 
affected  by  this  judgment,  became  vested  in  Henry  Garnett 
absolutely ;  and  he,  in  the  year  1829,  conveyed  them  to  se- 
cure an  annuity  of  400/.  to  Mr,  Armstrong ;  and  by  his  will 
he  devised  them,  of  course  subject  to  that  annuity,  and  sub- 
ject also  to  an  annuity  which  he  gave  by  the  will  to  bis 
widow,  to  trustees,  upon  trust  for  the  payment  of  his  debts; 
and,  subject  to  that  trust,  he  gave  the  residue  to  his  younger 
children.  These  lands  of  Tymoole  were  afterwards  sold, 
but  not  by  the  trustees ;  because,  although  one  of  them  was 
a  party  to  the  conveyance  by  which  the  fee  was  conveyed 
to  the  purchaser,  he  did  not  execute  the  deed,  and  it  is  re- 
cited on  the  face  of  the  deed,  that  neither  of  the  trustees  bad 
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accepted  the  trusts,  but  that  they  had  both  disclaimed ;  the  1^^* 

Bale,  therefore,  was  by  the  cestui  que  trusts  alone ;  that  is,  Gabnett 

.   by  the  younger  children,  Abmstroho. 

!U  


The  deed  of  conveyance  was  made  between  the  younger 
children  of //enry  Garnett,  of  the  first  part;  his  widow,  of 
the  second  part ;    the  surviving  trustee  of  his  will,  of  the 
third  part ;  and  the  Defendant,  Catherine  F.Armstrongy  of 
'    the  fourth  part.     It  recited  the  annuity  of  400/.,  and  the 
wfll  of  Henry  Garnett ;  that  a  contract  had  been  entered 
into  by  the  younger  children  of  Garnett^  for  the  sale  of  the 
estate  to  Mr.  Armstrong  (who  is  now  represented  by  the 
\    Defendant),  subject  to  the  annuity,  for  a  sum  of  600/., 
i    and  the  death  of  Armstrong  ;  the  younger  children  then 
t    convey  the  estate,  free  from  all  incumbrances,  except  two 
i   judgments,  which  are  not  the  subject  of  discussion  here, 
:    and  the  judgment  now  in  question,  by  which  the  1000/. 
was  secured.     It  is  truly  said,  that  there  is  no  recital  that 
the  estate  was  to  be  sold,  subject  to  this  judgment ;  on 
the  contrary,  the  agreement  for  the  sale,  as  recited,  is  for  a 
conveyance,  subject  only  to  the  annuity ;  and  the  covenants 
for  title  are  against  all  incumbrances  whatsoever,  not  ex- 
cepting this  judgment. 

The  Plaintiff,  the  owner  of  the  mortgage  and  judgment, 
has  filed  the  present  bill,  seeking  to  raise  out  of  the  lands 
conveyed  to  the  Defendant,  Armstrong,  so  much  of  the 
judgment  as  the  lands  comprised  in  the  mortgage  shall  be 
found  insufficient  to  cover.  This  judgment,  not  having  been 
revived  or  redocketed  within  five  years  after  the  passing 
of  Moore^s  Act(a),  was  void  both  at  Law  and  in  Equity 

(aX»  Geo.  IV.  c.  35. 
VOL.  IV.  o 
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^ 1 -^ 

Gabnett 

V, 

Abkstrono. 
Judgment, 


against  the  purchaser.   That  I  do  not  understand  to  be  dis^ 
puted ;  but  the  Plaintiff's  ease  is,  that  the  purchase  was 
made  expressly  subject  to  this  judgment.     On  the  part  of 
the  Defendant,  it  is  insisted,  first,  that  the  Plaintiff  is  not 
entitled  to  come  in  under  the  conveyance,  as  an  incum- 
brancer,  whose  security,  though  void  at  law,  is  saved  by  the 
express  terms  of  the  deed,  for  though,  in  the  conveyance, 
the  estate  is  stated  to  be  subject  to  this  judgment,  yet  it  wai 
not  intended  to  make  the  estate  liable  to  the  judgment: 
that  the  covenant  against  incumbrances  is  general,  and  con- 
tains no  exception  io  favour  of  this  judgment,  and  therefore 
there  is  no  contract  respecting  it ;  but  that  if,  in  conse- 
quence of  the  form  of  the  conveyance,  it  should  be  held, 
upon  the  true  construction  of  the  deed,  that  there  was  a 
contract  on  the  part  of  the  Defendant,  to  pay  this  judg- 
meiit,  yet  the  authorities  are  against  the  right  of  the  Plain* 
tiff  to  enforce  the  payment  in  the  present  mode  of  proceed' 
ing.     Secondly,  it  has  been  insisted  that  the  Defendant  is  ^ 
purchaser  for  value,  and  that  though  there  was  notice  oi 
this  judgment,  yet  that  is  immaterial,  because  the  Statute 
renders  the  judgment  actually  void  against  the  purchaser^ 
as  it  was  not  revived  or  redocketed  within  the  proper  time- 


With  regard  to  the  first  point,  the  case  stands  thus :  hete 
is  an  existing  debt,  secured  by  a  judgment;  that  judgment 
has  been  revived  within  twenty  years,  and  is  therefore  good 
against  the  debtor  and  his  assets,  though,  as  against  the 
purchaser,  it  has  been  rendered  void  by  the  provisions  of 
Moore's  Act.  As  a  judgment,  therefore,  it  did  not  bind  the 
estate  in  the  hands  of  the  purchaser,  but  the  seller  has 
thought  proper  to  convey  the  estate,  subject  to  it.  It  ap- 
pears to  me,  that  the  true  construction  of  the  contract  is, 
that  the  debt  was  to  be  paid ;  and  that,  as  between  the  pur- 


V, 

Abxstroho. 
Judgment, 


CASES  IN  CHANCERY.  195 

Phaser  and  the  judgment  creditor,  the  estate  was  to  be  sub-        1643. 
feet  to  it;  but  that  the  seller  agreed  to  indemnify  the  pur-      garhett 
ehaser,  and  to  throw  it  on  the  other  assets  of  the  testator, 
though,  in  the  first  instance,  the  purchase  was  to  be  sub- 
|ect  to  the  claims  of  the  judgment  creditor. 

The  case  of  Thomas  r.  Pledwell{a)y  cited  from  Vinery 
lakes  up  the  second  point  thus.  The  judgpnent  there  did  not 
affect  the  purchaser,  but  he  had  notice  of  it,  and  an  allow- 
ance was  made  for  it  in  the  purchase  money.  Lord  MaC" 
tUesfield  said,  ^^  it  is  plain  the  Defendant  had  notice  of  the 
lodgment,  and  did  not  pay  the  value  of  the  estate,  and  that 
ia  a  strong  presumption  of  an  agreement  to  pay  off  the 
judgment,  and  since  the  Plaintiff  cannot  proceed  at  Law 
against  the  land  upon  the  judgment,  for  want  of  docketing 
in  due  time,  he  ought  to  be  relieved  in  a  Court  of  Equity  ;" 
and  he  decreed  the  Defendant  to  pay  the  money  bona  fide 
due  upon  the  judgment.  I  am  not  aware  of  any  authority 
against  this.  I  do  not  consider  the  case  of  Skeeles  v. 
Shearly{b)  as  opposed  to  it.  There,  by  the  operation  of  a 
deed  of  appointment,  the  judgment  was  overreached,and  had 
eeased  to  be  any  lien  on  the  lands ;  but  it  was  said,  that  a 
gam  of  1000/.  was  retained  to  pay  off  the  judgment,  and, 
therefore,  the  mortgagee  took,  subject  to  it.  But  what  was 
the  real  contract  ?  It  was  to  vest  the  estate  in  the  pur- 
chaser, discharged  from  the  claim  of  every  body.  The  par- 
ties meant  to  exclude  the  judgment  creditor ;  but  as  they 
were  not  sure  that  the  law  would  enable  them  to  do  so,  they 
left  1000/.  to  pay  off  the  judgment,  if  it  were  a  lien,  but  only 
in  that  event,  and  so  &r  from  creating  a  trust  for  the  judg- 


(fl)  Vin.  Abr.  tit.  Creditor  and        (h)  8  Sim.  153 ;  3  Mylne  &C. 
Debtor  (E.)  pi.  5.  112. 
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ment  creditor,  or  giving  him  any  lien  against  the  estat^^i 
they  meant  to  exclude  him,  and  to  retain  the  money.  Whe^Ki 
the  case  came  before  Lord  Cottenham^  he  said,  <^  as  to  th^e 
second  point,  if  the  Plaintiff  has  no  lien  upon  the  estatc^^ 

created  by  the  appointment,  the  alleged  notice  is  immate 

rial ;  but  it  seems  to  have  been  supposed,  by  the  bill,  tba^:^ 
a  species  of  trust  was  created  in  the  Plaintiff's  favour  ss  tc^ 
the  1000/.     For  this  there  is  no  pretence.     The  PhdntiflT 
was  no  party  to  the  transaction,  and  the  whole  4500/. » 
proved  to  have  been   paid  by  Shearly^  3500/.  to  the  prior* 
mortgagees,  and  1000/.  to  the  solicitor  of  Cook.   It  is  quit^ 
immaterial,  whether  it  was  the  object  of  borrowing  thatt' 
sum,  that  the  Plaintiff's  debt  should  be  paid  with  it.  Ther^ 
was  nothing  in  the  transaction  to  give  him  a  lien  upon  th^ 
property,  in  preference  to  the  mortgage  of  Shecurly** 


Now  Cook  was  the  mortgagor,  and  his  solicitor  was  not 
the  solicitor  of  the  mortgagee ;  when,  therefore,  the  1000/. 
was  paid  to  him,  the  whole  money  had  come  to  the  right 
hand,  and  the  evidence  shewed  that  the  amount  intended  to 
be  advanced,  had  been  paid  to  the  prior  incumbrancer  and 
the  mortgagor ;  even  in  the  hands  of  the  mortgagor,  it 
would  be  liable  to  indemnify  the  mortgagee,  in  the  event 
of  the  judgment  creditor  establishing  his  demand.     That 
authority  does  not  appear  to  me  to  touch  this  case.     I  am 
disposed  to  say,  that  if  the  case  here  was,  that  there  W8B 
an  existing  debt,  which  could  bind  the  estate,  not  strictly 
as  a  judgment,  but  as  a  debt,  and  that  the  agreement  be> 
tween  the  parties  was,  that  the  purchaser  should  take  the 
estate  subject  to  it,  there  would  be  no  doubt  the  purchaser 
would  be  obliged  to  fulfil  his  obligation,  and  to  pay  the 
amount  of  the  judgment,  although  the  judgment  might  be 
barred  as  a  judgment.  If  the  parties  thought  fit  to  say,  this 
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art  of  the  assets  on  which  the  debt  is  to  be  throwDf  '<^« 
rchaser,  being  a  party,  would  be  bound.  I  am,  Oakiiktt 
r,  relieved  from  deciding  that  point  in  this  case,  for  Axmit'hoho. 
a  point,  which  the  counsel  for  the  Defendant,  though  jJjZ^i, 
^ned  the  case  very  ably,  wisely  refrained  from  touch* 
i  it  is  this.  The  property  was  derised  to  trustees, 
ust  to  sell  and  to  pay  the  debts  of  the  testator,  and 
e  the  residue  among  the  younger  children.  The 
r  children  alone,  without  the  trustees,  sold,  and  of 
:hey  sold  nothing  but  the  residue,  that  is,  the  estate 
to  the  debts.  Now  this  judgment  is  one  of  the 
rovided  for  by  the  trust,  and  therefore  it  is  an  in- 
nce  on  the  property,  which  none  of  them  had  the 
)f  displacing.  I  have  looked  at  the  conveyance  to 
7  the  will  was  recited,  and  I  find  that  the  trust  in 
I  to  sell  and  pay  the  debts  is  not  recited ;  but  the 
recite  that  Henry  Gameti  died  about  the  23rd  of 
1833,  that  previously  thereto  he  made  his  will,  by 
lie,  subject  to  the  charges  created  by  him,  devised 
interest  in  the  knds  of  Tymoole  to  his  younger 
I9  in  equal  shares,  with  benefit  of  survivorship.  That 
e  redtal.  But  if  the  parties  had  stated  the  beU 
ly,  it  would  have  appeared  on  the  iaee  of  the  eon- 
e  that  they  had  no  title.  It  appears  to  me  that  the 
B  quite  of  course. 

re  k  sdU  another  point.  The  Dftmdant  says^  that 
9D33Uid  to  a  sum  erf"  money,  wfaidi  waa  paidby^frM- 
xD  lofr  iiie-time  in  disehaigc  of  head-rent,  and  dbat 
iaxuS  k  BCift  eatitied  to  deprive  her  of  the  beneit  of 
ikiiiwqieh  the  Govt  fhoald  enatme  the  Atbi 
to  Ikz.  as  leeosaiimp'  tW  tmA^m^mt    T^ 
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1843.  spoken  last,  but  I  apprehend  that  the  law  is  otherwise^^ 

Garnett  '^^®  case&  upon  the  subject,  particularly  the  case  ofParnhg" 

^'  V.  Wright{a)y  decide  that  if  one  buy  an  estate,  upon  whicb 

he  has  an  incumbrance,  and  do  not  keep  the  incumbrano 

Judgment.  '^ 

on  toot,2L puisne  incumbrance  will  be  let  in  at  his  expense^-- 
and  he  will  lose  the  benefit  of  his  prior  incumbrance^^ 
and  be  considered  as  the  owner  of  the  estate,  subject  to  tb^^ 
puisne  incumbrance.  I  apprehend  that  the  right  to  ihi^m 
payment  cannot  now  be  set  up  against  the  Plaintiff,  bufc 
that  it  has  become  extinguished  in  the  inheritance.  Ifc 
appears  to  me  that  the  decree  is  almost  a  matter  of  coune. 

(a)  1  Sim.  &  S.  369;  5  Robs.  142. 
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PEED  V.  CUSSEN.  .     '^-     . 

t —^ 

Afay8,ll. 

ijY  indenture  of  lease,  bearing  date  the  9th  of  June,  1707,  By  the  decree 

in  this  cause, 

Richard  Lord  Viscount  Shannon    demised  the  lands  of  the  Piaintirs 
Ballingarry,  Ballyhenson,  and  Ballyfeard,  all  situate  in  the  settlement  of 
county  of  Cork,  to  George  Howse^  for  the  term  of  three  to^wcMthirds ' 
lives,  with  a  covenant  for  the  perpetual  renewal  thereof,  at  wasMtl^i^ed* 
the  yeariy  rent  of  20/.  10*.,  late  Irish  currency,  and  a  re-  J^^'^J^'.^ri^^^ 
newal  fine  of  10/.  '»«  »*  *>>«  time 

of  the  settle- 
ment.    A.^  a 

By   indenture  of  the  9th  of  July,  17 \6y  George  Howse  t^rd  party, 

^  'f  ^  '  ^  claiming  a  por- 

eranted  and  released  the  said  lands  to  John  Coveney  for  the  ^^^  of  these 

^  lands  as  a  pur- 

chaser for  yalu- 
able  considera- 
tion, and  without  notice,  under  a  lease  made  in  the  year  1831,  by  one  of  the  De- 
fendants, C,  who  was  entitled  to  the  remaining  one -third,  applied  after  the  decree,  and  upon 
undertaking  to  be  bound  by  all  the  proceedings  in  the  csuse,  he  obtained  an  order,  upon  consent, 
that  the  Master  should  inquire  and  report,  whether  he  was  entitled  to  any  estate  or  interest 
in  the  lands  in  the  decree  mentioned  : — Held,  that  under  this  order,  he  could  not  set  up  his 
claim  under  the  lease  of  1831  against  the  Plaintiflf,  whose  title  had  been  established  by  the 
decree,  and  that  he  was  not  entitled  to  hare  the  order  Taried  or  discharged,  to  enable  him  so 
to  do. 

The  Court  cannot  relieye  against  a  decree  or  order  made  upon  consent,  unless  in  case  of 
misrepresentation. 

A  decree  cannot  be  varied  upon  motion,  without  consent. 

VOL.    IV.  P 
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1843.  term  of  the  same  three  lives,  with  a  like  crovenant  fiv  p^  I 
petual  renewal,  and  a  similar  renewal  fiDe,  butatthejo!)] 
rent  of  60/.  late  Irish  currency. 


Statement. 


John  Coveney  died  seised  of  these  lands,  intestate,  letvii; 
Daniel  Coveney^  his  eldest  son  and  heir-at-law;  wliotb» 
upon  having  become  possessed  of  them,  by  certain  arddi 
of  agreement,  bearing  date  the  2nd  of  January,  1139^ 
demised  to  one  Joseph  Coveney^  146  acres  of  the  kadiit 
Bally  henson,  being  a  portion  of  the  lands  comprised  n  At 
original  lease,  for  the  term  of  199  years,  at  the  yeariy  fol 
of  30/. 

The  interest  of  JoAit  Coveney  under  the  lease  of  July,I7l(| 
having  become  subsequently  vested,  as  to  two-thirds,  in  S> 
ward  Peedj  the  father  of  the  Plaintiff,  and  the  reinaiiiii| 
one-third  in  Ellen  Cussen^  the  wife  of  Patrick  Cusseitj  tf 
deed  of  the  19th  of  January,  1804,  being  the  settlenwit 
executed  on  the  occasion  of  the  marriage  of  said  Edwvi 
Peed  with  Mabclla  Catherine  JVaterhouse^  the  two-thirds  si 
belonging  to  Ed u^ard  Peed  were  settled  to  the  use  of  the  set- 
tlor, Edward  Peedy  for  life,  with  remainder  to  the  childm 
of  the  marriage,  in  such  shares  as  Edward  Peed  shouU 
appoint  by  deed  or  will,  and  in  default  of  appointment  shaie 
and  share  alike. 


The  lives  in  the  lease  of  1716  having  expired,  Patrid 
and  Ellen  CtLSsen^  claiming  to  be  entitled  to  the  entire  inte- 
rest in  that  lease,  obtained  a  renewal  thereof^  bearing  date 
the  13th  of  December,  1813,  from  Stephen  Henry  Waring 
IIowsCj  in  whom  the  interest  of  George  Ilowse  was  then 
vested. 
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\  •  Patrick  and  Ellen  Cussen  having  thus  acquired  possession 

"^^flliie  entire  property,  treated  it,  in  point  of  fact,  as  their  own ; 

wd  by  indenture  of  mortgage  of  the  29th  of  September, 

1831,  made  between  the  said  Patrick  Cussen  and  Ellen 

Seikh  wife  of  the  one  part,  and  Thomas  Tangney  of  the  other 

Jbf^iurt,  after  reciting  the  renewal  of  December,  1813:  that 

'-JBatrick  Cussen  had  agreed  to  execute  to  Edward  Coveney — 

3^  whom  the  interest  under  the  lease  of  January,  1735,  was 

mt'^il^^  vested — a  lease  of  certain  portions  of  the  lands  of  Bally- 

M|]|^DSon,  for  the  term  of  200  years,  at  the  yearly  rent  of 

^1  yU.  10«.  Ad.\  that  to  enable  them  to  make  such  lease,  they 

were  anxious  to  obtain  a  renewal  of  the  original  lease  of  17 16, 

and  then  to  borrow  a  sum  of  400/.  from  the  said  Thomas 

/  Tangney i  upon  mortgage  of  said  lands ;  and  apply  the  an- 

■ffi'  ■ 
,  naal  rent  of  16/.  10^.  Ad.<,  in  keeping  up  a  policy  upon  the 

life  of  the  said  Ellen  Cussen^  for  the  sum  of  400/. ;  and  for 

the  purposes  aforesaid  to  levy  a  fine :  it  was  by  the  said  deed 

witnessed  that  the  said  Patrick  Cussen  and  Ellen  his  wife, 

granted  all  the  lands  comprised  in  the  original  lease  of  17 16, 

"*    to  Thomas  Tangney^  subject  to  the  said  lease  so  agreed  to 

be  made  to  Coveney,  and  to  the  intended  mortgage  for  said 

^    sum  of  400/. ;  and  it  was  further  agreed  that  Thomas  Tang- 

'     ney  should,  with  all  convenient  speed,  procure  a  renewal  of 

the  lease  the  9  th  of  July,  1716,  to  be  executed  to  him ;  and 

thatsuch  renewal,  when  obtained,  should  enure  to  the  several 

trusts  thereinbefore  declared  with  respect  to  the  premises 

thereby  conveyed. 

On  the  31st  of  October,  1831,  the  renewal  was  ob- 
tained by  Tangney  ;  and  by  deed  of  the  5th  of  November, 
1831,  Patrick  Cussen  and  Ellen  his  wife,  with  the  consent 
of  Thomas  Tangney,  demised  to  Edward  Coveney,  for  the 
term  of  200  years,  all  that  part  of  the  said  lands  of  Bally- 

p  2 
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lienson,  containing  162  acres,  or  thereabouts,  at  the  rentr'/ 
16/.  \0s.  id.     By  a  subsequent  deed  of  the  31st  of  Marcb^ 
1 832,  and  made  between  Edward  Coveney  and  Robert  Co9^ 
eney  his  brother,  of  the  first  part,  several  other  persons  of 
the  second,  third,  and  fourth  parts,  and  Luke  Shea  of  the 
fifth  part,  reciting  the  lease  of  the  5th  of  November,  1831 , 
the  lands  therein  comprised  were  assigned  by  way  of  mort- 
gage to  the  said  Luke  Shea,  for  securing  the  sum  of  7(M)iL, 
with  interest;  and  by  deed  of  the  28th  of  July,  1834,  the 
equity  of  redemption  in  the  said  lands  was  purchased  for 
the  sum  of  958/.  by  Luke  Joseph  Shea^  in  trust  for  his  &- 
ther  the  said  Luke  Shea. 

In  the  month  of  July,  1825,  Edward  Peed  died,  witboaft 
having  exercised  the  power  of  appointment  contained  in  th^ 
settlement  of  1804,  leaving  the  Plaintiff,  James  Peed^  and 
one  daughter,  his  only  children,  him  surviving.     In  th^ 
month  of  July,  1835,  the  original  bill  in  the  present  caus^s^ 
was  filed  by  James  Peed  against  Patrick  Cussen  and  EUei^^ 
his   wife,   and  Tangney ;  and   in    the   year  1836  it  wa^^ 
amended,  by  making  the  Plaintiff's  mother  and  sister  aiK^B 
the  trustees  of  the  settlement  of  1804,  parties  Defendants'^ 
and  it  prayed  that  the  renewals  of  the  lands,  which  had  beei^»- 
obtained,  should  be  declared  to  have  been  taken  upon  th^ 
trusts  of  the  settlement  of  1804,  and  that  the  rights  of  th^ 
several  parties  should  be  ascertained,  and  for  a  partition. 

On  the  24th  of  November,  1838,  a  decretal  order  vas 
pronounced  in  the  cause,  establishing  the  rights  of  the  par* 
ties  claiming  under  the  settlement  of  1804.  The  caus^ 
having  been  subsequently  set  down  to  be  reheard,  upon  the 
petition  of  Patrick  Cussen  and  Ellen  his  wife,  upon  the 
10th  of  May,  1839^  it  was  among  other  things  declared 


Statement, 


^  CASES  IN  CHANCERY.  203 

ihat  the  Plaintiff  and  his  mother  and  sister  were  entitled  to         lB4d. 

\wo  undivided  thirds  of  the  said  lands,  "according  to  the 

Hfanitations  of  the  settlement  of  the  19th  of  January,  1804, 

'iobject  to  the  several  leases  then  legally  and  properly  affect- 

'%lg  the  same,  of  which  the  terms  are  still  unexpired."    And 

Hi  was  further  declared,  that  the  Defendant,  Thomas  Tang- 

'nqr,  being  a  mortgagee  without  notice  of  the  Plaintiff's 

>  l^ht,  has,and  he  was  thereby  declared  to  have  a  lien  on  the 

(whole  of  the  premises  comprised  in  the  indenture  of  the31st 

t  of  October,  1831,  for  the  sum  due  to  him  on  foot '^thereof, 

i  for  principal,  interest,  and  costs.  And  it  was  further  ordered, 

tbat  the  Plaintiff  should  be  entitled  to  recover,  out  of  the 

tndd  one  undivided  third  part,  all  such  sums  as  he  should 

I;  pay  to  the  said  Defendant,  Tangney^  on  foot  of  his  demand  ; 

and  that  the  Defendant,  Tangney,  should  have  his  costs 

against  the  Plaintiff,  and  that  the  Plaintiff  should  have  the 

aame  over  against  Defendants,  Cussen  and  wife,  and  against 

the  said  one  undivided  third  part  of  the  said  lands. 

After  the  pronouncing  of  this  decree,  Mr.  Luke  Joseph 
Shea  applied  at  the  Rolls  for  liberty  to  go  before  the  Master 
in  the  cause,  to  be  examined  pro  interesse  suo  with  respect 
to  his  right,  title,  and  interest,  under  the  deeds  of  the  3l8t 
of  March,  1832,  and  the  28th  of  July,  1834.  This  motion 
was  grounded  upon  an  affidavit  of  Mr.  Luke  Joseph  Shea^ 
in  which  he  detailed  the  foregoing  faucts:  that  his  father, 
Mr.  Luke  Shea,  had  died  in  the  year  1835,  and  that  he 
was  his  only  son  and  personal  representative ;  that  it  was 
true  he  had  been  named  as  a  party  Defendant  in  the  suit,  and 
charged  to  be  out  of  the  jurisdiction ;  but  that  he  had  been, 
since  the  institution  of  the  suit,  frequently  and  for  a  consi- 
derable time  within  the  jurisdiction,  and  was  never  served 
with  any  process :  that  at  the  time  of  the  execution  of  the 
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1843.  said  deed  of  the  28th  of  July,  1834,  he  had  not  noCiei^ivl 
PsKD  b&d  his  father,  to  his  knowledge,  information,  orbdii(g| 
CussEii.  ^^®  times  of  the  execution  of  the  mortgage  or 
deed  respectively,  or  either  of  them,  any  BOtioe  wb 
of  the  right  or  title  of  the  Plaintiff  in  the  suit :  and  heiil 
mitted  that  he  was  and  is,  as  his  &ther's  tmatce  rndpfrl 
sonal  representative,  to  be  considered  a  parchaierfiir»| 
luable  consideration,  without  notice  of  the  deaiDdifl| 
claims  of  the  parties  now  seeking  to  affeety  or  derogate  fia^  I 
the  lease  of  the  5th  of  November,  1831,  and  that  he  oil 
entitled  to  the  benefit  of  the  said  lease  for  the  roilieii  I 
the  said  term  of  200  years,  subject  only  to  the  veDtii| 
16/.  108.  4d. 

This  motion  came  on  to  be  heard  upon  the  28th  of  Jom^ 
1841,  when  the  following  order  was  pronounced:  "Itii' 
ordered  by,  &c.,  Mr.  Shea  consenting,   and  Mr.  AtUoi 
solicitor  for  the  Defendants,  not  objecting'  thereto,  thsttk 
Plaintiff  be  at  liberty  to  amend  the  bill  in  this  cause,  bj 
making  Luke  Joseph  Shea  a  party  Defendant ;  Mr.  Shu 
consenting  to  be  bound  by  the  decree  of  the  10th  of  Miy, 
1839,  and  by  the  proofe  made  in  the  cause,  and  by  all  the 
proceedings  therein,  as  fully  and  effectually  as  if  he  had  beeo 
a  Defendant  from  the  commencement:  and  such  coosest 
having  been  given,   it  is  further  ordered   that   John  S- 
Townsendy  Esq.,  the  Master  in  this  cause,  do  inquire  and 
report  whether  the  said  Luke  Joseph  Shea  is  entitled  to  any 
estate  or  interest  in  any  and  which  of  the  lands  in  the 
decree  mentioned,  under  the  deeds  and  documents  men- 
tioned in  the  siiid  notice  of  motion." 

lender  this  order  a  charge  was  filed  on  the  part  of  Mr, 
Shea,  stating  the  above  facts,  and  insisting  that  neither  he, 
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■or  his  father  had,  at  the  time  of  the  execution  of  the  mort*  ^^^' 
Ifageof  the  31st  of  March,  1832,  any  notice  of  any  title  pxxd 
faKsonsistent  with  the  right  of  the  said  Patrick  CusseUy  and  cvtsEN. 
iBtien  his  wife,  to  grant  said  lease  of  the  5th  of  November,  stcoement, 
HISSl :  that  under  the  decree  of  the  10th  of  May^  1839,  the 
fights  of  the  Defendant,  Thomas  Tangney,  deriving  title 
imder  the  fine  and  the  deed  of  September,  1831,  as  a 
fHirchaser  for  valuable  consideration,  without  notice,  had 
been  protected  :  and  that  his  rights  under  the  deeds  of  the 
•Ist  of  March,  1832,  and  the  28th  of  July,  1834,  were 
entitled  to  similar  protection :  that  the  Plaintiff  admit- 
ted his  right  to  146  acres,  being  the  portion  thereof  com- 
prised in  the  articles  of  the  2nd  of  January,  1735,  for 
the  residue  of  the  term  of  199  years  therein  comprised,  at 
the  yearly  rent  of  30/. ;  but  he  insisted  that  he  was  in  fact 
entitled  to  the  whole  of  the  said  162  acres  for  the  said  term 
of  200  years,  and  at  the  rent  of  16/.  10«.  Ad. :  but  that  if 
the  Master  should  be  of  opinion  that  his  title  only  extended 
to  the  lesser  quantity,  and  at  the  increased  rent,  then  that 
he  was  entitled  to  have  compensation  made  to  him  in  respect 
of  such  deficiency  of  lands,  and  such  excess  of  rent,  out  of 
any  sums,  which  should  be  found  to  be  due  to  Cussen  and 
wife  in  the  said  cause. 

In  proceeding  before  the  Master,  it  was  contended  by 
the  Plaintiff's  counsel  that  he  was  precluded  by  the  terms 
of  the  decree  in  the  cause  from  considering  whether  the 
said  Luke  Joseph  Shea  had  any  estate  or  interest  in  the 
lands  mentioned  in  his  charge,  beyond  what  existed  at  the 
time  of  the  execution  of  the  settlement  of  1804. 

Mr.  Shea  thereupon  applied  at  the  Rolls  that  the  said 
3rder  might  be  varied,  by  directing  the  Master  to  inquire 
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and  report  whether  the  said  Luke  J.  Shea  was  entitled  i^HEo 
any  and  what  estate  or  interest  in  the  lands  in  said  ord^^r 
mentioned,  notwithstanding  the  declarations  contained  i^^ 
the  decree  in  the  cause  of  the  rights  of  the  Plaintiff  unde—  J 
the  settlement  of  1804,  subject  only  to  the  leases  then  sub- 
sisting ;  or  that  said  order  might  be  wholly  set  aude  and 
rescinded  ;  and  that  the  said  Luke  Joseph  Shears  name, 
which  was  added  as  a  Defendant  in  this  cause  under  said 
order,  might  be  struck  out  as  such  Defendant,  upon  the 
terms  of  the  said  Luke  Joseph  Shea  paying  sudi  costs  a& 
had  been  or  might  be  rendered  nugatory  by  the  rescindingr* 
said  order.     The  motion  came  on  to  be  heard  at  the  RoUft^ 
on  the   16th  of  February,   1843,  when   His  Honor  wa^ 
pleased  to  refuse  the  application  with  costs.     From  thl^ 
order  Mr.  Shea  now  appealed. 


Mr.  William  Brooke  and    Mr.  J.  J.  Murphy^  for  tb^ 
Appellant. 

The  Appellant  here  is  a  purchaser  for  valuable  consid^*"^ 
ration  without  notice,  and  stands  in  circumstances  precisel9^ 
similar  to  the  Defendant  Tangney^  and  ought,  therefore,  t^^ 
be  treated  as  favourably,  and  to  be  declared  entitled  to  tb^^ 
same  relief  and  lien  that  the  Defendant  Tangney  is.     TN^ 
cases  of  Moore  v.  Blake{a)^  and   Sheehy  v.  Lord  Mu^ — 
kerry{b)y  are  in  point  to  prove  that  the  Court  will  constni  ^' 
a  decree  so  as  to  carry  out  and  effectuate  the  intentions  (7^ 
the  parties,  and  the  justice  of  the  case.     It  will  be  saiW 
here  that  the  order  of  June,  1841,  was  one  made  upon  con^' 
sent,  and  cannot  therefore  be  varied.     The  cases  of  Butter 
V.  Ommaney{c),  and   Wood  v.  Griffith{d)y  shew  that  the 


(a)  1  Moll.  281. 
(6)  7  Clark  &  F.  1. 


(f)  Tamlyn,  344. 
{d)  I  Mer.  35, 38. 
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*  Court  can  relieve  even  against  an  order  made  upon  eon- 
^^  sent. 

Ik      Mr.  Serjeant  fVarren  and  Mr.  T.  White,  for  the  Plain- 
=t  tiff. 

't       In  June,  1841,  when  the  order,  which  is  now  sought  to 
ir  be  varied,  was  pronounced,  His  Honor  was  of  opinion  that 
■I  the  order,  which  Mr.  Shea  then  asked  for,  could  not  be 
m,i  granted  :  he  offered  Mr.  Shea  the  alternative  of  dismissing 
■  his  application,  or  taking  the  order  in  question.     Mr.  Shea 
If   on  that  occasion  consented  to  take  this  order.    He  proceeded 
I    to  act  upon  it  in  the  office ;  and  now  finding  that  it  has  not 
I    proved  as  beneficial  as  he  expected,  he  seeks  to  be  relieved 
f    from  it.   It  is,  however,  well  established  that  a  decree  upon 
consent  will  not  be  varied ;  Harrison  v.  Rum8ey{a)y  Wall 
V.  Bushby{b)  :  a  fortiori,  when  it  is  sought  to  vary  that 
decree  upon  motion,  Willis  v.  Parkinson(c),  Brackenbury 
V.  Brackenbury (d).      In  the  present  case,  the  right  of  Mr. 
Shea,  as  a  purchaser  for  valuable  consideration  without  no- 
tice, appears  to  be  most  doubtful.  But  even  if  it  was  clearer 
than  it  is,  as  a  party  intervening  in  the  suit,  he  must  submit 
to  be  bound  by  the  proceedings,  ^FAtYe  \.Hall{e),  Banister  y. 
Way{f).  Butter  y.Ommaney(jy),  whichhas  been  relied  upon 
on  the  part  ofthe  Appellant,  was  a  case  of  misrepresentation. 


1843. 

T 

Peed 

r. 

CUSSEN. 

ArgumenL 


Thb  Lord  Chancellor  : —  Afay  n. 

This  is  an  application  to  reverse  an  order  of  His  Honor,      judgment. 
upon  a  motion  made  before  him  to  review  an  order  *made 


(a)2Ves.  Sen.  488. 
(6)  1  Bro.  C.  C.  484. 
(c)  3  Swanst.  233. 
(rf)2Jac&W.391. 


ie)  1  Russ.  &  M.  332. 
(/)  2  Dick.  686. 
(g)  Tamlyn,  344. 
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1843.        by  the  late  Master  of  the  Rolls,  under  the  following  •  | 
cumstances. 


By  a  decree  pronounced  in  the  cause  upon  a  re-heni^ 
JudffmtMt.      ^Q  rights  of  the  Plaintiff  were  declared  to  extend  to  t» 
thirds  of  a  certain  portion  of  property,  comprised  in  uift 
ginal  lease  of  the  year  1716.    This  lease  had  been  rencid 
by  the  Defendants  Cussen  and  wife,  who  were  the  owmb 
of  the  remaining  one-third.     A  person   of  the  name  li 
Tangney  obtained,  under  Cussen  and  wife,  a  title  as 
gagee  of  the  whole  estate,  and  he  obtained  the  legal 
for  the  last  renewal,  which  was  executed  in   the  monthii 
October,  1831,  was  made  to  Tangney,     In  the  suit,  TtBh 
gney  established  his  title  as  a  purchaser  for  valuable 
ration,  without  notice  of  the  Plaintiff's  rights  ;  and  aconi 
ingly  the  form  of  the  decree   was,  that  the   Plaintiff  mi 
declared  entitled  to  two-thirds,  subject  to  such  leases  a 
were  subsisting  at  a  particular  period  :  and  the  title  of  tk 
mortgagee,  as  a  purchaser  for  valuable  consideration,  haviif 
been  established,  a  remedy  was  given  by  the  decree  to  tke 
Plaintiff  over    against  the  Cussens  (who  had  impropeiiy 
mortgaged  the  two-thirds,  which  did  not  belongs  to  thenj^ 
so  as  to  bind  their  one-third. 

Mr.  Shea  claimed  under  an  under-lease  of  the  year  1735, 
which  came  within  the  description  of  leases  by  the  decree 
declared  to  be  binding  upon  the  title  of  the  Plaintiff,  ami 
Shea's  right  to  that  extent  is  not  now  disputed.  He  was  noti 
party  in  the  suit.  A  receiver  was  appointed  over  the  whole  es- 
tate; and  the  receiver  finding  Shea  in  possession  of  more  land 
than  was  comprisedin  the  lease  of  1735,  at  a  less  rent  than  was 
reserved  by  that  lease,  sought  to  make  him  or  his  tenants  re- 
sponsible. He,  on  the  other  hand,  claimed  the  additional 
land,  and  the  benefit  of  the  reduced  rent,  under  a  new  lease, 
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ei  Hiade  in  1831,  by  the  Cusiensj  subsequently  to  tbe  renewal.  1848. 
This  difference  being  one  which  could  not  be  decided  by  the 
leceiver,  Mr.  Shea  made  a  motion,  praying  to  be  examined 
fii^o  interesse  suo;  and  that  it  might  be  referred  to  the 
'Blaster,  to  report  his  title  to  the  lands,  and  at  what  rent, 
atid  for  what  term.     He  supported  his  application  by  an 

^  iflSdavit,  in  which  he  stated  that  he  never  had  any  notice 
of  the  Plaintiff's  title,  and  that,  to  the  best  of  his  belief, 
'Bis  father  was  a  purchaser  for  valuable  consideration, 
add  without  notice.  Upon  Mr.  Shea  consenting  to  be 
'libund  by  the  decree  and  the  evidence  in  the  cause,  just  as 
\f  he  had  been  a  party  in  the  suit  from  the  commencement, 
the  Master  of  the  Rolls  referred  it  to  the  Master  to  inquire 
aind  report  ^^  whether  the  said  Ltdte  Joseph  Shea  was  enti- 
titled  to  any  estate  or  interest  in  any  and  which  of  the 
lands  in  the  decree  mentioned,  under  the  deeds  and  docu- 
iddents  mentioned  in  the  notice." 

Now  the  cases,  which  have  been  cited  in  the  course  of 
the  argument,  and  especially  the  case  of  Banister  v.  Way{a)j 
shew  that,  by  consent,  a  person,  who  is  not  a  party  to  the 
suit,  may  be  allowed  to  come  in  and  prove  his  demand, 
without  disturbing  the  decree,  although,  generally  speak- 
ing, the  Court  cannot,  without  consent,  add  to  or  vary  a 
decree  upon  motion.  Butter  v.  Ommaney{b)  shews  that 
an  order  made  upon  consent  may  be  varied,  if  it  was  made 
upon  a  misrepresentation ;  but  the  general  rule  is,  that  the 
Court  cannot  relieve  against  any  order  or  decree  made  upon 
consent.  As  this  cause  originally  stood  upon  the  order  at 
the  Rolls,  the  Plaintiff  was  entitled  to  the  benefit  of  the 
decree,  and  Mr.  Shea  subjected  himself  to  all  the  rights 

(a)  2  Dick.  686.  (6)  Tamlyn,  344. 
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1843.  given  by  that  decree  to  the  Plaintiff;  and,  subject  to  those  . 
rights,  came  in  to  be  examined  pro  interesse  suo.  He  ^ 
had  a  claim  consistent  with  the  decree,  which  he  might  ^ 

have  established  under  that  order,  because  he  had  a  sub 

sisting  claim  under  the  lease  of  1735,  which  was  withir^ 
the  description  of  the  leases,  subject  to  which  the  PlaintiflTs 
rights  were  declared.     I  do  not  think  that  it  can  be  said, 
that  he  was  misled.     If  there  was  a  mistake,  it  was  occa- 
sioned by  his  own  inadvertence  ;  he  knew  his  own  rights, 
and  chose  to  take  the  order  in  this  form.     Such  an  order  as 
he  asked  for  could  not  have  been  made  without  consent,  for 
the  order  would  have  given  him  rights  as  a  purchaser  for 
valuable  consideration  without  notice,  and  thus  have  set 
him  above  the  Plaintiff,  and  to  that  extent  have  reversed 
the  decree  :  but  he  got  all  that  he  was  entitled  to,  and 
abandoned  the  rest  of  his  motion.     How  can  I  say  that 
there  has  been  any  miscarriage  or  mistake,  such  as  would 
now  justify  the  Court  in  interfering?     If  there  had  been  ^' 
clear  mistake,  or  misapprehension  of  rights,  although    ^ 
could  not  correct  the  decree  on  motion,  yet  as  this  ord^^ 
was  made  upon  motion,  I  might,  by  motion,  discharge  C^ 
vary  it. 

When  Mr.  Shea  went  before  the  Master,  he  did  not  di*-^ 
cover  his  mistake ;  but  he  filed  his  charge,  and  set  up  th^ 
claim  which  I  have  stated,  and  concluded  by  charging^ 
that  if  he  should  not  be  able  to  establish  his  case  againsO 
the  Plaintiff,  he  was   at  least  entitled  to   compensation 
against  the  Cussens.     So  that  he  appears  to  have  had  the 
alternative  in  his  contemplation.     But  there  could  be  no 
remedy  over  against  the  Cusaens  under  this  order,  although 
perhaps  he  might  establish  this  claim  in  another  suit.     He 
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now  says,  that  although  this  order  was  made  on  his  own 
application  and  consent,  it  will  not  suit  his  purpose,  and 
he  seeks  to  have  it  discharged.  I  must  hold  parties  bound 
by  what  they  have  done  with  their  eyes  open.  If  Mr.  Shea 
be  a  purchaser  for  valuable  consideration,  without  notice, 
he  may  perhaps  have  relief  in  another  suit  against  the 
Cussens :  but  in  this  suit  the  title  of  the  Plaintiff  is  clear, 
and  has  been  established  by  the  decree.  Looking  at  the 
connexion  of  this  party  with  the  Cussens^  I  do  not  regard 
the  claim  with  much  favour.  I  see  no  grounds  for  relieving 
Mr.  Shea  from  the  order,  and  I  refuse  the  motion,  with 
costs. 


1843. 

r — 

Pekd 

CUSSBN. 

Judginent. 
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XjY  indenture  of  settlement,  bearing  date  the  9th  of  May,  By  a  marriage 
1789,  and  made  between   Sir  John  Caldwell  of  the  first  J^l^orofMay, 
part,  Harriet  Meynell  of  the  second  part,  John  Roper  and  J3^^»  !!r*^° 
Frances  Saunderson  of  the  third  part,  Edward  Miller  and  *^®  property  of 

the  husband, 
were  limited 
in  trust  for  him 
for  life,  and  after  hin  decease  to  trustees,  for  a  term  of  1000  years,  and  subject  thereto,  to 
the  use  of  the  first  and  other  sons  of  the  marriage,  with  remainder  to  the  husband  in  fee.  The 
trusts  of  the  term,  which  were  for  raising  a  snm  of  8000/.  as  portions  for  the  younger  chil- 
dren of  the  marriage,  were  declared  to  take  effect  in  case  there  should  be  one  or  more  child 
or  children  of  the  said  marriage,  besides  an  eldest  or  only  son. 

There  was  no  son  of  the  said  marriage,  but  only  two  daughters.  Upon  the  occasion  of 
the  marriage  of  one  of  the  daughters,  the  father  covenanted  to  settle  upon  herself  and  her 
husband,  and  their  issue,  an  annuity  of  500/.  per  annum,  and  subsequently  conveyed,  in  fulfilment 
of  this  covenant,  a  portion  of  the  lands  which  were  the  subject  of  the  settlement  of  1 789, 
to  trustees  for  a  term  of  300  years,  to  secure  same.  Upon  the  marriage  of  the  second 
daughter,  the  father  made  a  pecuniary  provision  for  her,  which  was  expressly  declared  to  be 
in  satisfaction  of  her  portion  under  the  settlement.  The  father,  by  his  will,  devised  the  estates, 
which  were  the  subject  of  the  settlement  of  1 789,  to  his  two  daughters,  in  the  same  manner 
as  they  would  have  come  to  them  if  he  had  died  intestate  : — 

Held,  upon  the  true  construction  of  the  settlement,  that  as  there  was  no  son  of  the  mar- 
riage, the  portions  were  not  raisable. 

SembUt  that  even  if  the  portions  were  raisable,  the  gift  of  the  annuity  to  the  daughter 
would  have  operated  as  a  satisfaction  of  her  share. 

Semble^  that  after  the  descent  of  the  estates  upon  the  two  daughters,  neither  could  sup- 
port a  claim  against  her  sister's  lands  for  her  share  of  the  portion. 
The  case  of  Chureh  v.  Edwardt  (2  Bro.  C.  C.  180)  approved  oC 
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^^^'        Charles  R.  Daahwood  of  the  fourth  part,  and  Sir  JUb 


WAI.COTT     Hart  and  Sir  John  Coghitl  of  the  fifUi   part,  hmag  ie 
Bloomfibld.   settlement  executed  on  the  occaflion  of  the  mamaptf 

SiatmiuMt.  ^'^  «^^^^  CaldwcU  with  Harriet  Meynellj  certain  hii^ 
situate  in  the  county  of  Fermanagh,  being*  the  estatarf 
which  the  said  Sir  John  Caldwell  was  seised  in  fee^  ^ 
limited  to  trustees  for  a  term  of  99  years,  to  secmc  m 
annuity  of  200/.  per  annum  for  the  lady,  during  the  lifatf 
her  intended  husband,  for  her  sole  and  separate  use^aii 
subject  thereto,  in  trust  for  Sir  John  Caldwell  for  tSt; 
and  after  his  decease,  to  the  use  of  Sir  John  Hort  and  Sr 
John  Coghill  for  a  term  of  1000  years,  and,  subject  theicl^ 
to  the  use  of  the  first  and  every  other  son  of  the  mairap 
in  tail  male,  with  remainder  to  Sir  John  Caldwell  in  fitt. 

The  trusts  of  the  term  of  1000  years  were  declared  a 
follows : 

<<  And  as  to,  for,  and  concerning  the  said  term  of  ION 
years  hereinbefore  limited  to  the  said  Sir  John  Hort  uk 
Sir  John  Coghill^  their  executors,  administrators,  and  as- 
signs, as  aforesaid,  it  is  hereby  declared  and  agpreed  by  ani 
between  all  the  parties  to  these  presents,  that  the  saiK 
is  so  limited  to  them  upon  the  several  trusts,  to  and  for  Ae 
several  intents  and  purposes,  and  under  and  subject  to  the 
several  provisoes  and  agreements  hereinafter  mentioned, 
expressed,  and  declared  of  and  concerning  the  same ;  that  it 
to  say,  that  in  case  there  shall  be  one  or  more  child  or  chil- 
dren of  the  said  Sir  John  Caldwell  on  the  body  of  the  said 
Harriet  Meynell^  his  intended  wife,  to  be  begotten,  besida 
an  eldest  or  only  son,  then  upon  trust  that  they,  the  said 
Sir  John  Hort  and  Sir  John  Coghill^  and  the  survit'^or  rf 
them,  or  the  executors  or  administrators  of  such  survivor, 
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diali  and  do,  either  in  the  life-time  of  the  said  Sir  John       1943, 
CaldweUj  with  his  oonsent  testified  in  wridnir  under  his  ^"TZ"^*^        ' 

^  WALCOTT 

bandy  or  else  not  till  after  his  decease,  by  demise^  sale,  or  v. 

Bloompixld. 
mortgage  of  the  said  towns,  manors,  lands,  tenements,  here- 

ditaments,  and  premises,  or  of  a  competent  part  thereof, 
for  all  or  any  part  of  the  said  term  of  1000  years  therein, 
or  by  such  other  ways  or  means  as  they,  or  the  survivor  of 
them,  his  executors  or  administrators,  shall  think  fit,  raise 
and  levy,  or  borrow  and  take  up  at  interest,  the  sum  of 
8000/.  of  lawful  money  of  Ireland,  for  the  portion  and  por- 
tions of  all  and  every  such  child  or  children,  not  being  an 
eldest  or  only  son,  as  aforesaid,  the  same  to  be  paid  in 
\     manner  following,  that  is  to  say,  if  but  one  such  child, 
I     being  a  daughter,  then  the  said  whole  sum  to  be  paid  to 
her;  but  in  case  such  only  younger  child  shall  happen  to 
he  a  son,  then  it  is  hereby  declared  that  the  sum  of  5000/. 
only  shall  be  raised,  levied,  and  paid  to  him ;  and  if  two  or 
^ore  such  children,  then  the  said  sum  of  8000/.  shall  be 
^l^ared  and  divided  between  or  amongst  them,  in  such  parts 
^*^d  proportions  as  the  said  Sir  Jo/m  Caldwell^  by  any 
^^Hting  or  writings  under  his  hand  and  seal,  attested  by  two 
^^  more  credible  witnesses,  or  by  his  last  will  and  testa- 
'*^nt  in  writing,  or  any  writing  in  the  nature  of  or  pur- 
porting to  be  his  last  will  and  testament,  to  be  by  him 
^^ed  and  published,  in  the  presence  of  and  attested  by  the 
like  number  of  credible  witnesses,  shall  order,  direct,  or 
appoint ;  and  in  de&ult  of  such  order,  direction,  and  ap- 
pointment, then  the  said  sum  of  8000/.  shall  be  equally 
divided  amongst  them,  share  and  share  alike ;  the  said  por* 
tion  or  portions  of  such  child  or  children  to  be  paid  in. 
manner  following,  that  is  to  say,  to  such  of  them,  as  shall 
be  a  son  or  sons,  at  the  age  of  twenty  one  years,  and  to 
such  of  them,  as  shall  be  a  daughter  or  daughters,  at  the 
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1843.         Age  of  twenty-one  years,  or  day  or  days  of  marriage,  which 

Waucott      ^^^^  ^"^  happen,  if  such  respective  times  of  paymeat 

^-  happen  after  the  decease  of  the  said  Sir  John  Caldwell ;  bot 

Bloom FiBLD.         '  '^ 

if  in  his  life-time,  then  within  six  calendar  months  next  after  < 
his  decease,  and  not  before  or  sooner,  unless  by  bis  exprett^ 
consent,  testified  as  aforesaid.  Provided  always  that  in  caies^ 
any  of  the  said  children,  being  a  son  or  sons,  shall  happen  tx^ 
die  before  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters,  shall  happen  to  die  before  the  age  of  twenty-one 
years  or  marriage,  the  portion  or  portions  of  such  of  them  v^ 
dying  shall  go  and  be  paid  unto  the  survivors  or  survivor  of" 
them,  subject  to  such  direction  or  appointment  of  him,  the 
said  Sir  John  Caldwell^  as  aforesaid ;  but  in  defisiult  thereof' 
shall  be  equally  divided  amongst  such  survivors  oi  suT" 
vivor,  share  and  share  alike,  when  the  original  portion  or 
portions  of  such  surviving  child  or  children  shall  beoome 
payable  as  aforesaid ;  provided,  nevertheless,  that  in  caie 
all  the  said  children  shall  happen  to  die  before  such  tbdr 
respective  age  or  marriage  as  aforesaid,  or  in  case  all,  any, 
or  either  of  them  shall  misbehave  themselves,  himself,  or 
herself,  towards  the  said  Sir  John  Caldwell^  to  be  testified 
and  made  known  to  them,  the  said  Sir  John  Hart  and  Sir 
John  Coghill^  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  in  and  by  writing  under  his 
hand  and  seal,  then  and  in  such  case  the  said  monies  so  to 
be  raised  for  their  said  portions  as  aforesaid,  or  so  much 
thereof  as  shall  not  then  be  raised,  shall  not  be  raised,  but 
shall  cease  for  the  benefit  of  the  person  or  persons  next  \^ 
reversion  or  remainder  of  the  premises,  and  so  much  thereat 
as  shall  be  then  raised  shall  be  paid  to  the  same  person  ot 
persons  in  reversion  or  remainder  as  aforesaid.     Provided 
also,  and  it  is  hereby  further  declared,  that  it  shall  anil 
may  be  lawful  to  and  for  the  said  Sir  John  CcJdwell,  ]t> 
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the  said  intended  marriage  shall  take  effect,  and  there        IB43. 

V  I-     y — — — ^ 
•liall  be  issue  thereof  more  or  besides  an  eldest  or  only  son,      walcott 

^ny.  any  deed  in  writing,  or  by  his  last  will  and  testament   bi.ooiifikld. 

m  writing,  executed  in  the  presence  of  two  or  more  credible      „  ^^^^ 

ivitfiesses,  to  charge  and  make  liable  all  the  said  heredita- 

Oiieiits  and  premises  with  the  payment  unto  such  younger 

csbildren  or  child  of  the  sum  of  2000/.  Irish  money,  in  such 

parts  and  proportions,  and  to  vest  and  be  paid  at  such  times 

Mi  the  said  Sir  John  Caldwell  shall  by  such  deed  or  will 

i^f^point ;  and  upon  this  further  trust  that  they,  the  said 

Sir  John  Hort  and  Sir  John  Coghill^  or  the  survivor  of  them, 

mm.  the  executors  or  administrators  of  such  survivor,  shall 

Mild  do,  by  and  out  of  the  rents,  issues,  and  profits  of  the  said 

Pli«reditaments  and  premises,  raise,  levy,  and  pay  such  yearly 

Wgaax  and  sums  of  money  for  the  mmntenance  and  educa- 

:iSon  of  such  child  or  children,  not  being  an  eldest  or  only 

mom^  as  aforesaid,  in  the  mean  time,  from  and  after  the 

^lecease  of  the  said  Sir  John  Caldwell^  and  until  the  said 

portions  shall  become  payable  respectively,  as  aforesaid, 

as  to  them,  the  said  Sir  John  Hort  and  Sir  John  Coghilly 

or  the  survivor  of  them,  or  the  executors  or  administrators 

of  such  survivor,  shall  seem  meet,  such  yearly  maintenance, 

not  exceeding  the  interest  of  their  respective  portions,  after 

the  rate  of  six  per  cent,  per  annum,  Irish  money." 

The  proviso  for  cesser  of  the  term  was  as  follows :  **  Pro- 
vided also,  and  it  is  hereby  further  declared  and  agreed  by 
and  between  all  the  said  parties  to  these  presents,  that  in 
case  there  shall  be  no  such  child  or  children  of  the  said 
Sir  John  Caldwell,  on  the  body  of  the  said  Harriett  Met/- 
nelly  his  intended  wife,  to  be  begotten,  other  than  an  eldest 
or  only  son  as  aforesaid,  or,  there  being  such  child  or  chil- 
dren, all  of  them  shall  happen  to  die  before  such   their 
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respective  age  or  marriage,  or  in  case  the  sane  soihII 
Bums  of  money  before  limited  and  appointed  to  be  i 
for  their  portion  and  portions,  as  aforesaid,  and  all  ill  I 
maintenance,  in  the  mean  time,  and  until  the  aame  porial 
or  portions  shall  become  payable  as  aforesaid,  shall,  hjn 
said  Sir  John  Hort  and  Sir  John  CoghiUy  &c.,  be : 
and  levied  by  the  ways  and  means  in  that  behalf  1 
before  mentioned,  or  shall  be  by  such  persons  as  ihilljvl 
the  time  being  be  next  in  reversion  or  remainder  oft! 
premises  expectant  upon  the  said  term  of  1000  ym\ 
paid  or  to  the  good  liking  of  the  said  Sir  John  Bm\ 
and  Sir  John  CoghtU,  &c.,  secured  to  be  paid 
ing  to  the  purport,  true  intent,  and  wM»flt^ing  of  ttel 
presents,  and  in  every  or  any  of  the  said  cases,  and  at  m\ 
times  from  henceforth,  the  said  term  of  1000  years  ef  ■il 
in  the  premises,  or  so  much  thereof  as  then  shall 
unsold  and  undisposed  of,  for  the  purposes  aforesaid,  i 
cease,  determine,  and  be  utterly  void,  to  all  intents  Hi] 
purposes  whatsoever,  anything  contained  to  the  contnyl 
in  anywise  notwithstanding." 

The  settlement  also  contained  the  following  provisos: 
provided  also,  and  it  is  hereby  further  declared  aal 
agreed  by  and  between  all  the  said  parties  to  these  preteaii 
that  in  case  the  said  Sir  John  Caldwell  shall  happen  li 
survive  the  said  Harriett  Meynell^  his  intended  wife^  u^ 
there  shall  be  no  child  or  children,  male  or  female,  betwea 
them  begotten,  or  being  such,  all  of  them  shall  happen  ti 
die  in  the  life-time  of  the  said  Sir  John  Caldwell,  bete 
any  of  them  attain  the  age  of  twenty-one  years,  or  be  ma^ 
ried,  then  and  in  such  case,  and  not  otherwise,  it  shall  anl 
may  be  lawful  to  and  for  the  said  Sir  John  Caldwdlt  br 
any  writing  or  writings  under  his  hand  and  seal  attested, 
&c.,  to  assign,  limit,  or  appoint  any  such  other  or  furtherpart 
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tor  parts  of  the  said  lands,  &c.  to  and  for  such  woman  whom        1343. 
E  lie  shall  marry  after  the  decease  of  the  said  HarrieU  Mey^      Walcott 
,meUi  for  her  jointure ;  and  then  also,  and  in  such  case,  and   bloomfibld. 
fcHOt  otherwise,  it  shall  be  lawful  for  the  said  Sir  John 
iXJaldwell^  by  such  writing,  &c.,  to  charge  all  and  every  or 
.  Wiy  of  the  said  lands  with  the  payment  of  any  such  sum  of 
s  money,  as  he  shall  think  fit,  not  exceeding  4000/.,  for  the 
,  portion  or  fortune  of  the  daughters  or  sons  which  he  shall 
[  Jiereafter  happen  to  have  by  any  such  other  woman,  as  he 
\  nhall  marry  after  the  decease  of  the  said  Harriett  Meynell; 
,  fund  also  with  the  payment  of  such  yearly  sum  as  he  shall 
think  fit  for  the  maintenance  and  education  of  such  daugh- 
ters and  younger  sons. 

Immediately  after  the  execution  of  this  settlement,  the 
intended  marriage  was  solemnized.  There  was  issue  thereof 
two  daughters  only,  Frances  Arabella^  and  Louisa  Georgina, 
Lady  Caldwell  died  in  1794,  leaving  these  two  daughters 
her  surviving. 

In  1817,  Frances  Arabella  Caidwell  intermarried  with 
^ohn  Colpoys  Bloomfieldy  and  certain  articles  were  execu- 
ted previously  to  the  marriage.  This  deed  bore  date  the 
I9th  of  May,  1817,  and  was  made  between  John  Colpoys 
Bloomjield^  of  the  first  part ;  Frances  Arabella  Caldwelly 
of  the  second  part ;  Sir  John  Caldwell^  of  the  third  part ; 
and  Sir  Benjamin  Bloowjield  and  Robert  Johnston^  of  the 
fourth  part ;  and  after  reciting  that  upon  the  treaty  for 
the  said  intended  marriage,  it  was  agreed  that  the  said  Sir 
John  Caldwell  should  pay  and  secure  to  the  said  John 
Colpoys  Bloomfield  and  Frances  Arabella  Caldwell,  an 
annuity  of  500/. ;  and  that  the  said  John  Colpoys  Bloom'- 
Jield  should  covenant  to  settle  any  estate  or  property,  which 
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iri-iJ*        be  should  at  any  time  thereafter  become  entitled  to  in  right  ^  m 

Wai.ioti      of  his  said  intended  wife,  upon  the  issue  of  the  said  mar =- 

riage ;  the  said  deed  witnessed,  that  the  said  Sir  Jokm  CaUr 

wdl  covenanted  with  the  said  Sir  Benjamin  BloomfieUSs^ 

and  Robert  Johnston^  to  pay  the  said  annuity  of  500/.  per^^ 

annum  to  the  said  John  Colpoya  BloomfieU  for  his  wife^ 

and|  after  his  decease,  to  the  said  Frances  Arabella  CM — 

well  for  her  life,  in  case  she  should  happen  to  survive  th^ 

said  John  Colpoya  Bloamfield  ;  and  after  her  decease*  to 

the  same  for  the  use  and  benefit  of  the  issue  of  the  mtr 

riage,  in  equal  shares  and  proportions,  among  the 

children  :  and  further,  that  he  would,  after  the 

tion  of  the  said  marriage,  by  good  and  sufficient  deeds  ani 

conveyances  in  the  law,  and  to  the  liking  of  the  smd  Si 

Benjamin  Bloomjield  and  Robert  Johnston,  well  and 

tually  secure  the  payment  of  the  said  annuity,  at  tlic^  « 

times  and  in  the  manner  therein  mentioned.     By  the  8K(P:3^<I 

articles  the  said  John  Colpoys  BloomfieU  covenanted  thar  .jmi 

he  would  in  like  manner  settle  and  assure  all  such  property^:  ^^f 

of  which  he  should  hereafter  become  seised  or 

in  right  of  his  said  wife,  for  her  use  and  benefit,  and  for 

use  and  benefit  of  the  issue  of  the  marriage,  in  such  manne-^ 

as  the  said  Sir  Benjamin  Bloomjield  and  Robert  Johnttar^ 

should,  in  their  discretion,  think  proper  and  meet  for  the 

benefit  of  the  said   Frances  Arabella  Caldwett  and  ber 

issue. 


By  decil  of  the  10th  of  December,  1825,  executed  in  pv- 
nuance  of  those  articles.  Sir  John  Caldwell  conveyed  part 
of  the  lands  comprised  in  the  settlement  of  the  9th  of  May^ 
l7fK),  to  trustees,  for  a  term  of  300  years,  upon  trust  to 
Noouro  the  duo  [Miymont  of  the  annuity  so  covenanted  to 
bo  iHiid  by  the  articles  of  the  I9th  of  May,  1817. 
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'  '     In  the  year  1823,  Louisa  Georgina  Caldwell  intermairied        lB4d. 
^  with  Sir  Josiah  W.  Hort ;   and  on  the  occasion  of  that     Waxkh>tt 
<  liMirriage  a  settlement  was  executed,  bearing  date  the  29th  bloompield. 
^f  March,  1823,  and  made  between  Sir  JbAn  Caldwell^  of     statem€iu, 
\  -tlfae  first  part ;  Louisa  Georgina  Caldwell,  of  the  second 
rpart ;   Sir  Josiah  W.  Hort,  of  the  third  part ;   Thomas 

'"i^wson  Bland  and  Sir  Charles  Coote,  of  the  fourth  pari; 
'iflenton  Hort  and  Major  General  Arthur  Aylmer,  of  the 
vAfth  part ;  and  Gof^reg  Bland  and  Sir  Nicholas  C.  Coh- 

ilmrst,  of  the  sixth  part :  whereby,  after  reciting  an  agree- 
'ment  on  the  part  of  Sir  John  Caldwell  to  pay  a  sum  of 
-  £000/.  as  the  portion  of  his  said  daughter,  Louisa  Georgina^ 
f'and  to  secure  a  further  sum  of  8000/.,  the  said  Sir  Josiah 
.\W.  Hort  and  his  intended  wife,  Louisa  Georgina  Cold- 
'^mffell,  in  consideration  thereof,  accepted  the  same,  in  full 
^iiMtisfaction  and  discharge  of  all  and  every  portion  or  sum 
I'isf  money,  to  which  the  said  Louisa  Georgina  Caldwell 
li  then  was,  or  to  which  she  or  the  said  Sir  Josiah  W.  Hort 

in  her  right  should  be,  entitled  under  the  settlement  of  the 

9th  of  May,  1789. 

Sir  John  Caldwell,  by  his  will  of  the  20th  of  April,  182T, 
directed  that  the  whole  of  his  real  and  personal  estate 
should  descend  to  his  heirs-at-law,  in  such  manner  as  it 
would  have  done  in  the  event  of  his  dying  intestate,  sub- 
ject, however,  to  the  payment  of  his  just  debts,  and  such 
further  charges  as  he  should  then  and  thereafter  think  fit  to 
settle  on  the  same.  And  he  also  devised  the  estate  of  Red- 
wood (which  was  not  included  in  the  settlement  of  1 789,  and 
which  he  had  lately  purchased)  to  JohnColpoys  Bloomfield, 
subject  to  the  payment  of  12,300/.,  and  also  the  expenses 
attending  the  said  purchase. 

Sir  John  Caldwell  died  shortly  after  the  date  of  his  will^ 
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^^^'        leaving  Mrs.  BloamHeld  and  Lady  Hart^  who  were  his  irif 
Walcott     children,  his  co-heiresses,  and  sole  next  of  kin  him 

Bloompizld.    ^'^gr* 
Statemeni, 

By  a  partition  deed  of  the  22nd  of  May,  1835,  the 
comprised  in  the  settlement  of  1789  were  divided  betwea 
John  Colpoys  Btoomfield  and  Prances  ArtxheUa^  his  vi; 
and  Sir  Josiah  and  Lady  Hort ;  and  each  share  was  wk 
liable  to  one-half  of  the  debts  and  incumbrances  afleedi^ 
the  whole  estate,  including  the  annuity  of  500/.  charged  ly 
the  deed  of  the  10th  of  December,  1825,  for  Mr.  and  Ma 
Bloomjieldf  and  their  children. 


By  the  decretal  order,  which  was  pronounce  in  the 
on  the  22nd  of  January,  1842,  it  was  referred  to  the  Misto 
to  inquire  and  report  the  nature,  amount,  and  particnho 
of  the  property,  real,  freehold,  and  personal,  of  which  Ai 
Defendant,  Frances  A.  Bloomfieldf  or  the  Defendant,  Joh 
C.  Bloomjield^  in  her  right,  became  seised  or  possessed  o( 
or  entitled  to,  under  the  indenture  of  the  9th  of  May,  1789) 
or  by  descent  or  otherwise,  and  what  parts  thereof,  and 
what  estates  and  interests  therein  were  bound  by  the  aiti* 
cles  of  the  19th  of  May,  1817,  and  the  deed  of  the  lOthof 
December,  1825 ;  and  also  to  inquire  and  report  the  rights 
and  interests  of  the  several  parties  in  the  cause  to  the  estatei 
and  properties,  whether  real,  freehold,  or  personal,  and  abo 
to  the  annuity  of  500/.  mentioned  in  the  said  articles  of  the 
10th  of  May,  1817,  and  the  deed  of  the  10th  of  December, 
1825. 

In  February,  1843,  the  Master  made  his  report  under 
this  decree,  and,  after  setting  forth  the  several  deeds  aod 
iacts  hereinbefore  stated,  he  reported  that  the  Defendant, 
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^nftjmiy  Hort,  had,  by  the  deed  of  the  27th  of  Maidi,  1823,        1843. 
AMhiUued  her  share  of  the  sum  of  8000/.  provided  for  younger     walcott 

dhildreii  by  the  deed  of  the  9th  of  May,  1789,  and  that  bwoiTfield. 

the  Defendant,  Frances  A.  Bloomjieldy  became  entitled  to 
SS;4O00/.,  being  the  moiety  of  said  sum ;  that  2000/.  thereof 
^anerged  in  the  inheritance  of  the  moiety  of  the  lands  com* 
^  j^orised  in  said  deed,  which  descended  to  her,  but  that  the 
BP>  lemaining  2000/.  was  still  a  charge  upon  the  other  moiety  of 
0  the  said  lands,  which  was  conveyed  to  the  use  of  Sir  Josiah 
;,  «m1  Lady  Hort^  by  the  deed  of  the  22nd  of  May,  1835, 
'^2  ttod  that  same  was  secured  by  the  term  of  1000  years  in 

the  deed  of  the  9th  of  May,  1789,  mentioned. 


To  this  report  exceptions  are  taken  on  the  part  of  Sir 
Jfdsiah  and  Lady  i/br^,  upon  two  grounds :  First,  that  even 
if  this  sum  were  raisable,  that  the  share  of  Frances  A. 
Bhomfield  ought  to  be  considered  as  satisfied  and  dis- 
efaarged,  as  well  by  the  g^ift  of  the  annuity  of  500/.  pro- 
vided by  the  articles  of  the  10th  of  May,  1817,  and  the 
deed  of  the  10th  of  December,  1825,  as  also  by  the  descent 
of  the  moiety  of  the  inheritance  upon  the  said  Frances  A. 
Bloomfield.  Secondly,  that  as  there  was  no  son  of  the 
marriage  of  the  said  Sir  John  CaldweU  and  Harriett  Mey^ 
nelly  or  other  children,  save  the  two  daughters,  Frances  A. 
Bloomfield  and  Lady  Hort,  the  8000/.  provided  for  younger 
children  of  the  marriage,  under  the  settlement  of  the  9  th  of 
May,  1789,  never  became  raisable. 


Mr.  Moorcy  Mr.  William  Brooke^  and  Mr.  Robert  John-     Argument. 
ston,  in  support  of  the  exceptions. 


The  portions  provided  for  the  younger  children  of  the 
marriage,  by  the  settlement  of  May,  1789,  never  became 
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1843.  raisable  in  the  events  that  have  happened.  According  to 
Waliott  the  literal  construction  of  the  settlement^  the  portions  in- 
Bloom  FIELD,  tended  to  be  provided  were  only  to  be  raised  in  the  event  of 
Amment  there  being  an  eldest  son ;  the  words  are^  *^  in  case  tboe 
shall  be  one  or  more  child  or  children  of  the  said  Sic  JoAii 
Caldwellj  on  the  body  of  the  said  HarrieU  Mq^M^  his 
intended  wife,  to  be  begotten,  besides  an  eldest  or  oiily 
son."  There  is  no  reason  for  departing  bom  the  literal 
construction  of  the  clause,  which  appears  to  be  <}Ukte  con- 
sistent with  the  general  scope  of  the  instrument  itself;  be- 
cause in  the  event  of  there  being  no  male  issue  of  the  xaxh 
riagc,  such  a  power  of  charging  was  not  required;  the 
estates  would  revert  to  the  settlor,  Sir  Jolin  Caldwell^  in 
fee,  and  he  could  make  any  disposition  he  thought  proper 
in  favour  of  the  female  issue.  But,  independently  of  tiw 
view  of  the  settlement,  and  bearing  in  mind  the  extenave 
rights  and  l>eneficial  principles  of  construction,  which  Coitfti 
of  Equity  adopt  in  cases  of  this  nature,  it  is  submitted  that 
the  two  daughters,  who  were  the  only  issue  of  the  maniif[e 
and  are  the  co-heiresses  of  the  settlor,  are  not  to  be  considered 
as  younger  children;  they  take  the  estates  themselves,  and 
are  therefore  to  be  regarded  as  together  constituting  an  eldest 
child.  In  Beale  v.^ea/e(a)aneldestdaughterwasheldtobe 
a  younger  child ;  and  Lord  Harcouri  there  says,  <*  every  one 
but  the  heir  is  a  younger  child  in  Ek]uity,  and  the  provi»on 
which  such  daughter  will  have  is  but  as  a  younger  child's,  in 
regard  the  son  goes  away  with  the  land  as  heir."  Butler  v. 
Duticomb{b)y  Chadunck  v.  Doleman{c)f  and  Broadmead  v. 
Wood{d)j  are  to  the  same  effect.  In  Duke  v.  Doidg€{e) 
Lord  Hardwichc  held  an  eldest  son  to  be  a  younger  child 

(a)  1  P.  Wms.  244.  {d)  1  Bro.  C.  C.  77. 

Qi)  1  P.  Wms.  451.  (e)  2  Vcs.  Sen.  203,  {»). 

{c)  2  Vern.  528. 
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'-for  the  purpose  of  provision,  considering  every  child,  ex-        1843. 

•*^>ept  the  heir,  as  a  younger  one ;  and  observing  that  elder-     wa&oott 

"^•bipj  not  carrying  the  estate  along  with  it,  could  not  be  bloompield. 

''^Rich  an  eldership  as  would  exclude  from  the  benefit  of  a     jiZument 

^^idause  making  provision  for  younger  children ;  and  in  Lord 

^  GTeynham  v.  fVebb(a)y  the  same  learned  Judge  states,  **  that 

^  -the  Words  ^  younger  children'  had  received  a  prodigious 

'kUitude  of  construction  to  answer  the  occasions  of  femilies 

imd  intent  of  the  parties  ;*  and  he  adds,  ^^  that  the  rule  laid 

down  by  Lord  Harcourt  has  been,  that  younger  children 

aliall  be  considered  such  as  do  not  take  the  estate,  are  not  the 

bead  and  representative  of  the  family ;''  and  this  principle 

/appears  to  have  been  ever  since  acted  on,  and  to  be  now 

mr^ll  established.    It  will  be  said,  that  as  Frances  A.  Bloofn- 

JMd  claims  a  moiety  of  the  estate  by  descent,  and  not  by 

way  of  limitation  under  the  settlement,  which  created  the 

4sfaarge  upon  the  estate,  that  this  circumstance  will  be  suf- 

.fident  to  take  the  present  case  out  of  the  operation  of  the 

mle  sought  to  be  applied.    But  such  a  distinction  does  not 

prevail.     It  was  relied  upon  and  overruled  in  Savage  v. 

Carroll{b)i  a  case  cited  with  approbation  in  The  Treatise 

€^f  Powersie).     The   present  case  comes  within   a  clear 

principle,  that  children  who  take  the  estate  itself  could 

never  have  been  intended  to  be  regarded  as,  or  classed  with, 

the  younger  children,  for  whom  portions  were  provided  out 

of  that  very  estate. 

Supposing,  however,  the  Court  to  be  of  opinion,  that  in 
the  events  that  happened  the  portions  were  raisable,  then 
it  is  submitted,  on  the  part  of  Sir  Josiah  and  Lady  Horti 


(a)  2  Yes.  Sen.  196.  (c)  Vol.  ii.  p.  290. 

(^b)  1  BaU  &  B.  265,  278. 
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1843.        that  these  portions  must  be  considered  as  having  ben  tt^  I 
Walcott     fi^  ^y  ^^^  provisions  made  by  Sir  John  GtUweUyUdim 
Bloomflbld.   ^^  estate  has  been  in  effect  dischaig^.     The  qoeilia 

now  only  arises  as  to  the  share  of  Fremces  A.  Bloaa^Uit 

for  the  estate  has  been  expressly  released  from  the  shiverf 

Lady  Hort  by  the  deed  of  the  29th  of  March,  1823,  e» 

cuted  on  the  occasion  of  her  marriage  with  Sir  Jaridl  Art 

With  respect  to  the  share  of  Frances  A.  Blaom^MtV^ 

true  that  there  has  been  no  express  release  ;  but,  uponvd- 

recognized  principles,  this  Court  will  regard  it  as  satiifiel 

To  treat  it  otherwise  would  be  to  attempt  to  estal^Ai 

double  portion  for  Frances  A.  BUxmfieldj  against  nUck 

'   Courts  of  Equity  always  struggle;  and  notwithstandbf 

that  the  provision,  which  the  parent   may  sabsequoithf 

make,  be  different  from  that  which  he  was  under  an  ohi- 

gation  to  provide,  yet  if  it  be  substantially  as  valaab^ 

they  will  refer  the  provision  so  made  to  the  obligation,  nd 

presume  that  the  one  was  intended  to  be  a  aatiafiiction  fa 

the  other.     In  the  present  instance,  the  provision  that  & 

John  Caldivell  made   for  his  daughter  was,   in  the  lint 

place,  given  as  a  marriage  portion ;  secondly,  it  was  moie 

valuable  than  the  portion,  for  which  it  is  now  insisted  thtf 

it  was  a  satisfaction,  the  one  being  but  a  sum  of  40(MM, 

while  the  provision  actually  given  to  the  daughter  was  n 

annuity  or  rent-charge  of  600/.  per  annum.      If  a  sum  of 

money  had  been  given  instead  of  the  rent-charge,  it  is  quite 

clear  that  such  would  be  held  to  be  a  satisfeiction  of  the  po^ 

tion.     Is,  then,  the  nature  of  the  two  provisions  in  thia  caie 

so  different  as  to  prevent  the  application  of  the  principle? 

Clearly  not,  and  the  case  of  Williams  v.  The  Duke  ofBd-^ 

ton{a),  is  express  upon  the  point.     The  case  is  yery  defee- 

00  1  Dick.  40j. 
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--€hrely  reported ;  but  an  eztrwt  has  been  obtained  from  the 

'•^Regfatrar's  Book  in  England  of  the  entry  in  that  ca8e(a), 

*  *  firom  which  it  appears  that  it  was  there  decided  that  a  gift 

^  oi  h  rent-charge  by  deed  did  amount  to  a  satisfaction  of  a 


rJb 

m 


(a)  Thefollowingis  a  copy  of  the 
extract,  which  is  above  referred  to. 
••  Between  John  WiUiamSt  Esq. 
and  Mary  Charlotte  his  wife, 
Mary  Banks  Broum^  and  Jean 
Brown,  spinster^  commonly 
called  Jean  Mary  Brown  Pouy 
lett,  an  infant,  by  the  said 
Mary  Banks  Brown,  her  mo- 
therand  next  friend, 

Plaintiffs. 
•*  The  Most  Noble  Harry  Duke 
of  Boltojij  and  others. 

Defendants, 
*'  By  original  bill  and  bill  of 

revivor. 
"  And  between  the  said  Most 
Noble  Harry  Duke  of  Bolton, 
Plaintiff, 
"  And  the    said  Mary  Banks 
Brown,    Jean   Mary  Brown 
Powlett,  an  infant,  by  the  said 
Mary  Banks  Brown,  her  guar- 
dian, John  Williams,  and  Mary 
Charlotte  Thomhill  his  wife, 
and  others.  Defendants, 

"  These  causes  having  come  on 
the  6th,  11th,  9th,  and  10th  of  De- 
cember, instant,  and  also  on  this 
present  day,  to  be  heard  and  de- 
bated before  the  Right  Honourable 
the  Lord  High  Chancellor  of  Great 
Britain,  in  the  presence  of  counsel 
learned  on  all  sides,  the  substance 
of  the  original  bill  and  the  first- 
mentioned  cause  exhibited  by  the 
present  Plaintiff  against  the  said 
late  Defendant,  Thomas  Devon,  de- 
ceased, and  all  the   present  De- 


fendants, except  12o^^  Child,  Ror 
bert  Lovelace,  Robert  Dent,  and 
John  Church,  appeared  to  be,  that 
the  Most  Noble  Charles  late  Duke 
of  Bolton,  deceased,  being  seised 
in  fee  simple  of  and  in  several  ma^ 
norsy  lands,  tenements,  and  here- 
ditaments, in  the  County  of  York, 
Wilts,  and  Southampton,  of  the 
yearly  value  of  20,000/.  and  up- 
wards, subject  to  divers  mortgages, 
and  being  also  possessed  of  a  very 
considerable  personal  estate,  did, 
on  the  4th   of  June,  1763,   duly 
make  his  will,  and  thereby,  after 
desiring  that  all  his  debts  should 
be  paid,  and  charging  his  real  estate 
with  the  payment  thereof,  gave  to 
the  Plaintiff,  Jane  Mary  Powlett, 
commonly  called  Miss  Powlett,  the 
sum  of  10,000/.,  to  the  Plaintiff, 
Mary  Banks  Brown,  by  the  name 
and    description    of  Mrs.   Mary 
Brown  Banks,  the  sum  of  5000/. ; 
to  the  Plaintiff,  Mary  Charlotte 
Thomhill    Williams   (then  Mary 
Charlotte  ThomhiUMore),itieBwai 
of  2000/.,  and  to  his  godson,  the 
Defendant,  Charles  Dumford,  the 
sum  of  1000/.,  and  gave  all  his 
monies  in  the  Stocks,  or  in  bank- 
ers' hands,  to  be  immediately  on 
his  decease,  divided  between  the 
Pluntiffs ;  and  directed  that  all  the 
said  legacies  should  be  paid  to  and 
become  vested  interests  in  the  said 
several  legatees    respectively,  at 
their  several  ages  of  twenty-one 
years  or  days  of  marriage,  which 


184S. 

Wai,coit 

Bi.ooMrnuj>. 

ArgumMUt, 
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pecuniary  legacy  given  by  the  will   of  the  same  {mtl 
In  Grave  v.  The  Earl  of  SaU8hury{a)^  a  lease  giuteifel 


should  first  happen,  and  that  the 
same  should  be  paid  by  and  out  of 
his  manors  and  lands  in  the  County 
of  York,  in  case  his  personal  estate 
should  be  insufficient  for  that  pur- 
pose, together  with  interest  after 
the  rate  of  four  pounds  per  cent, 
per  annum,  to  commence  from  his 
death ;  but  in  case  any  of  the  Plain- 
tiffs should  happen  to  die  before 
their  legacies  should  become  paya- 
ble, then  the  legacy  of  such  of  them 
so  dying  was  not  to  be  raised  or 
paid ;  and  gave  and  devised  unto  the 

Plaintiff',  Jane  Mary  Brawn  Paw-   ford^  to  hold  to  them, 
lett,  and  her  assigns,  for  her  life,    and  assigns,  to^  lor,  upon,  ud^ 


and  the  sum  of  S002L  a^evtili 
sister,  the  Defendant,  Udj  M 
rine  Drummamd,  lbrlHrBl^ll 
the  usual  proriaoea  of  Mkjrf 
distress  in  case  of  noafi 
and  gare  and  devised  ill  ladl 
manors,  laada,  and  heredi 
in  the  aaid  Connty  ofToi^a#l 
to  and  charged  witfa  thesdlai 
ral  annuities ;  and  alsoaBolM 
manors,  Isuidsi,  and  hcrefil 
whatsoefer,  and  of  whatMtaif 
kind  soever,  unto  the  Deft 
FraneU  Banks  and  Oeo^Lm 


one  annuity  or  yearly  rent-charge 
of  5002.,  to  be  issuing  out  of  and 
charged  upon  all  his  monies,  lands, 
and  hereditaments  in  the  said 
County  of  York,  free  from  all  taxes 
and  deductions,  by  quarterly  pay- 
ments ;  and  by  his  said  will  gave 
and  devised  unto  the  said  Defen- 
dant, Mary  Banks  Brown,  and  her 
assigns,  for  her  life,  an  annuity  or 
yearly  rent-charge  of  500/.  to  be 
issuing  out  of  and  charged  upon 
the  said  manors,  lands,  and  here- 
ditaments in  the  said  County  of 
York,  and  directed  that  the  same 
should  be  payable,  free  from 
all  parliamentary  taxes  and  deduc- 
tions whatsoever,  by  quarterly  pay- 
ments ;  and  the  said  testator  also 
gave,  in  the  same  manner  to  be 
paid,  200/.  per  year  unto  the  said 
Plaintiff; Mary  Charlotte  Thomh'dl 
Williams  (then  More),  for  her  life; 


ject  to  the  sereral  mn, 
trusts,  powera,  provinoos,  ail 
mitatiotts  thereinall^ 

"  That  the  aaid  CAorfet  MhI 
BoUon,  deceased,  did,on  ths 
10th  of  June,  1765,  ezBCiitea« 
tun  indenture    mentioned  ts 
made  between  the  aaid  Dnke^iM 
one  part,  and  the  Defendant,  VI 
liamLaWy  of  the  other  part,  «ki» 
by  it  was  witnessed,  that  for  iMbf 
some  provision  for  the 
and  support  of  the  said 
Mary  Charlotte  ITkamkia 
(then  MaryCkarioiUMare),hm 
she  should  happen  to  surrive  Ua 
and  for  other  conaideratioDi  tiiaei 
mentioned,  the  said  DokedidM^ 
bargain,  sell,  and  demise  udIo  Ik 
said  Defendant,  WUUam  Lam,  )k 
executors,  adminiatrators,  and  » 
signs,  all  that  the  said  castlt  of 
East  Bolton,  and  also  the  seieni 


(«)  1  Bro.  C.  C.  425. 
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#ri|,^9on  by  his  parent  was  held  not  to  be  a  satisfaction  of  a 
.  aljpftuniary  legacy  bequeathed  by  him  to  that  child :  but 


^ItmoQTs,  hereditaments,  and  pre- 
fiUffHtM  particularly  mentioned  and 
■dUMinribed  in  the  said   indenture 
■i^lPIVt  mentioned,  with  their  appur- 
B  i%iliaoces,  to  hold  the  same  imto 
a,,^|^.<i  said  Defendant,  William  Law, 
^y*  executors,  administrators,  and 
m  jy f'g"^  ^^^  the  day  next  before 
wj^.fjt^  date  of  said  indenture,  for  the 
P^$lfm  of  ninety-nine  years  then  next 
^^iipsning^  in    trust  to  permit  the 
fyiifsM  Duke  and  his  assigns  to  hold 
^)ln)d  enjoy  all  and   singular  the 
^^^paid   castle,   manors,   messuages, 
^IpodSytenements,  and  hereditaments 
ZLU^eby  demised,  and  to  receive 
^■Jh»'  rents  and  issues  and  profits 
^^-Aereof,  for  his  and  their    own 
^    proper    use    and    benefit,    from 
^1.  dieDceforth,  for  and  during  so  long 
^-..cyf  the  said  term  of  ninety-nine 
•years  as  the    said  Duke  should 
:    live ;  and  from  and  immediately 
.  sfter  his  decease ;  then  upon  trust, 
\  Aat  the  said  Defendant,  William 
Xoio,  his  executors  or  administra- 
tors, should,  out  of  the  rents  or 
.    profits  of  the  sud  premises,  rabe 
and  pay  unto  the  said  Mary  Char* 
loiU    Thomhill    WilUams    (then 
More),  or  her   assigns,   for  her 
life,  one  annuity  of  three  hundred 
pounds,  clear  of  all  deductions,  at 
or  upon  the  four  most  usual  feasts 
or  days  of  payment  in  the  year, 
that  is  to  say.  Lady  Day,  Midsum- 
mer, Michaelmas,  and  Christmas, 
by  equal  portions;  the  first  pay- 
ment to  be  made  on  such  of  the 
said  feast  days  as  should  first  hap- 
pen after  the  decease  of  the  said 
Duke.     And  it  was  by  the  said 


indenture  declared,  that  the  said 
annuity  of  three  hundred  pounds 
should  not  be  subject  to  the  con- 
tract debts  or  engagements  of  any 
husband  with  whom  she  might 
intermarry,  and  that  her  receipt 
alone  (notwithstanding  any  future 
coverture)  should  be  a  sufficient 
discharge;  and  in  the  said  deed 
was  reserved  a  power  for  the  said 
Duke  to  revoke  or  alter  the  same, 
as  he  should  think  fit.  That  on 
the  fifth  of  July,  one  thousand 
seven  hundred  and  sixty-five,  the 
said  Charles  Duke  of  Bolton  died, 
without  having  altered  or  revoked 
the  said  will,  save  by  the  said  two 
codicils  thereunto  annexed,  and 
without  having  altered  or  revoked 
the  said  three  several  deeds  before 
set  forth.  Whereupon  all  the 
executors  in  the  said  will  named 
(except  the  said  PlaintifF,  Jean 
Mary  Broum  Powlett,  the  infant), 
duly  proved  the  same,  and  the  said 
codicil,  and  took  upon  themselves 
the  execution  thereof. 

'<  And  that  the  said  will  of  the 
said  Duke  of  Bolton  might  be 
declared  well  proved,  and  the  said 
will  and  codicils  thereunto  annex- 
ed, and  also  the  said  several  deeds 
of  the  10th  day  of  June,  one  thou- 
sand seven  hundred  and  sixty-five, 
might  be  established,  and  the 
trusts  thereof  performed  and  car- 
ried into  execution ;  and  that  the 
said  Defendant,  Thomas  Devon, 
might  transfer  unto  the  said  Plain- 
tiff, Mary  Banks  Broum,  for  her 
own  use,  one-third  part  of  the 
siud  twelve  thousand  five  hundred 


1843. 

^ 1 ' 
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that  was  expressly  decided  upon  the  ground  of  the  two 
subjects  not  being  ejusdem  generis ;  and  that  case  admits 


pounds,  and  one  thousand  pounds 
reduced  Bank  Annuities,  and  might 
receive  and  pay  unto  the  said 
Plaintiff  one-third  part  of  the  di- 
vidends which  had  become  due  in 
respect  thereof  since  the  decease 
of  the  sud  testator.  And  that  an 
account  might  be  taken  of  all  the 
money  belonging  to  the  said  testa- 
tor which  was  in  his  banker's 
hands  at  the  time  of  his  death. 
And  that  one-third  part  thereof 
ought  to  be  paid  to  the  said  Plain- 
tiff, Mary  Banks  Brown,  for  her 
own  use  and  benefit ;  and  that  the 
two  remaining  third  parts  of  the 
said  12,500/.,  and  1000/.  reduced 
Bank  Annuities  might  be  trans- 
ferred to  the  Accountant- General 
of  this  Court,  in  trust  in  this  cause, 
forthe  benefit  of  the  said  Plsdntiffs, 
Jean  M.  Brown  Povolett  and  Mary 
Charlotte  ThomhiU  Williams  {Xh^n 
Mary  Charlotte  ThomhiU  More). 
And  that  all  the  interest  and  divi- 
dends, which  had  accrued  due  in 
respect  of  those  two-thirds  since 
the  decease  of  the  said  testator, 
might  be  applied  towards  the  said 
Plaintiffs*  maintenance  and  educa- 
tion, or  placed  out  for  their  bene- 
fit, in  such  manner  as  this  Court 
should  direct.  And  that  two-third 
parts  of  the  money  which  the  said 
testator  should  appear  to  have  had 
in  his  banker's  hands  at  tho  time 
of  his  death,  not  specifically  be- 
queathed to  the  said  Plaintiffs, 
Jean  Mary  Powlett  and  Mary 
Charlotte  Williams  (then  More), 
might  be  paid  into  the  bank,  and 
placed    out  in  the  name  of  the 


said  Accountant- General,   in  re- 
duced Bank  Annuities,  for  the  be- 
nefit of  the  siud  Pbdnti^  Jecm 
Mary  Brown  Pcndett  and  Mary 
CharlotteThomMU  WUliam£(thea 
More)f  in  eqiud  moieties,  in  tmst 
in  thb  cause,  and  subject  to  the 
further  order  of  tlus  Coort.   And 
that  the  dividends  which  should 
accrue  due,   from  time  to  time^ 
in  respect  thereof,  might  be  ei- 
ther employed  for  or  towards  the 
Plaintiffs*  maintenance  and  educs- 
tion,  during  their  respective  mi- 
norities, or  placed  out  for  tbeir 
benefit  in    such  manner  as  this 
Court  should  direct     And  thit 
an  account  might  be  taken  of  the 
personal  estate  of  the  said  testtftor, 
not  specifically  bequeathed  by  hii 
will,  or  comprised  in  the  said  deed 
of  the  10th  of  June,  1765}  tad 
also  of  the  rents  and  profits  of 
his  freehold  and  leasehold  estates 
received  by  the  said  Defendants, 
the  present  Duke  o£  Bolton^  Chat' 
les  Powlett,  Francis  Banks,  George 
Dum/ord,  and  William  Law.  And 
that  an  account  might  be  taken  of 
the  debts,  legacies,  and  funeral  ex- 
penses of  the  said  testator.    And 
that  the  personal  estate  of  the  said 
testator  might  be   i4[>plied  in  a 
course  of  administration :  first,  in 
the  payment  of  his  funeral  ex- 
penses and  debts,  and  then  in  pay- 
ment of  his  legacies.     And  in  case 
the  same  should  not  be  suffident 
for  that  purpose,  then  that  the 
rents  and  profits  of  the  s^d  testa- 
tor's freehold  and  leasehold  estates, 
received  since  his  death,  might  be 
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^distinctly  that  if  they  had  been  so,  the  one  must  have  been 
'held  to  be  a  satisfaction  of  the  other.     In  Bengough  v. 


"^i^pplied  for  that  purpose,  so  far  as 
tihe  same  extend.     And  in  case 
tbere  should  be  a  deficiency,  that 
such  deficiency  might  he    made 
'^  good  by  mortgage  or  sale  of  a 
'  oompetent  part  of  the  said  testa- 
^  tor's  real  estates.     And  that  the 
'  Itgacies  and  gifts  bequeathed  and 
'  ttiade  to  and  in  favour  of  the  said 
'  Plaintiffs,    Mary  Banks   Broum^ 
'  Jmm  Mary  Brawn  Powlett,  and 
'  Mary    Charlotte    ThomhiU    WiU 
■  Uams  (then  More\  by  the  s^d 
!  testator's  will,  and  the  said  deeds 
of  the  10th  of  June,  1765,  toge- 
:  ther  with  interest  for  the  same, 
llt>m  the  time  the  same  became 
due,  might  be  raised  in  such  man- 
ner as  this  Court  shoidd  direct. 
And  that  what  the  said  Plaintiff, 
Miary  Banks  Broum,  was  entitled 
to  under  the  said  will  and  deeds, 
might  be  paid  to  her  when  raised. 
And  that  what  the  said  Plaintiff, 
Jean  Mary  Brawn  Pawlett   and 
MaryCharlotte  ThomhiU  Williams 
(then  More),  should  be  entitled  to 
under  the  said  will  and  deeds,  might 
be  secured  for  their  benefit,  in 
each  manner  as  this  Court  should 
direct.    And  that  a  proper  per- 
son or  persons  might  be  appointed 
by  this  Court  to  receive  the  grow- 
ing rents  and  profits  of  the  said 
testator's  freehold  and  leasehold 
estates ;  and  that  he  or  they  might 
thereout  pay  and  keep  down  the 
interest  of  all  the  mortgages  and 
incumbrances,  and  the  annuities 
affecting  the  said  testator's  estates. 
And  that    inventories    might  be 
taken  of  the  said  testator's  house- 


hold furniture,  plate,  pictures, 
china,  and  other  effects  at  the  said 
testator's  house  of  Hachwood  and 
Grosvenor-square  aforesaid,  at  the 
time  of  the  execution  of  the  said 
deed  of  the  10th  of  June,  1765, 
and  of  the  death  of  the  said  testa- 
tor respectively.  And  that  the 
said  Defendant,  the  present  Duke 
of  BoUon,  might  be  decreed  to 
deliver  to  the  said  Plaintiff,  Mary 
Banks  Brown,  the  said  town  plate, 
and  the  said  landau  coach  and 
horses,  which  were  in  the  said 
house  and  offices  belong^g  there- 
to, in  Grosvenor-square  aforesaid, 
at  the  time  of  the  execution  of 
the  said  deed  of  the  lOth  of 
June,  1765.  And  that  a  proper 
person  or  persons  might  be  ap- 
pointed guardian  or  guardians  of 
the  persons  of  the  said  Plaintifl^, 
Jean  Mary  Brown  Powlett  and 
Mary  Charlotte  Williams  (then 
More),  during  their  respective 
minorities.  And  that  a  proper 
allowance  might  be  made  for  their 
respective  maintenance  and  edu- 
cation. And  that  all  the  deeds, 
evidences,  and  writings  relating 
to  or  in  anywise  concerning  the 
estates  of  the  said  testator,  Charles 
late  Duke  of  Bolton,  and  devised 
by  his  said  will,  or  comprised  in 
the  said  deeds  or  any  of  them,  be 
brought  into  and  deposited  in  thb 
Court,  for  the  benefit  of  all  per- 
sons interested  therein.  And  that 
an  account  might  be  taken  of  the 
timber  and  trees  cut  and  fallen 
from  off  the  sud  devised  or  settied 
estates,  by  of  by  tSie  order  of  the 


1843. 
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V. 

Bloomfisld. 
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^^^'         Walker{a),  a  bequest  by  a  parent  to  his  child  of  a  thnei 

Walcott      certain  powder  mills,  with  as  much  money  as,  being  lU 

Bloom'pibld.    thereto,  would  make  up  in  the  whole  a  particular  «% 

Anfument.      ^^^  ^^^^  ^Y  ^^^  William  Grant  to  be  a  sadsfacttoo  of tk 

provision,  which  the  &ther  by  settlement  covenanted  ti 

make  for  that  son.     In  the  case  now  before  the  Court,  tk 

annuity  of  500/.  is  gusdem  generis  with  the  portion  pi- 

vided  by  the  settlement :  it  is  of  much  grreater  Talue,  wl 

was,  in  point  of  fact,  given  as  a  portion.      In  addition  ti 

this,  it  is   to  be  remembered  that   the  fioither.  Sir  Jdb 

CaldweUj  allowed  a  moiety  of  the  estate   to  descend  S 

Fratices  A,  Bloomfield.   It  is  impossible  to  suppose  thatk 

could  ever  have  intended  that  one  daughter  should  km  a 


said  Defendant,  the  present  Duke 
of  Bolton,  since  the  decease  of  the 
said  testator.  And  that  the  full 
value  thereof  might  be  paid  bj  the 
said  Defendant,  and  applied  as  this 
Court  should  direct.  And  that 
the  said  Defendant,  the  Duke  of 
BoUon,  might  be  restrained  by 
bj  unction  from  cutting  or  felling 
any  more  timber  or  trees  from  off 
the  said  premises,  or  any  part 
thereof  ;  and  from  committing 
any  further  waste  or  spoil  thereon, 
or  upon  any  part  thereof.  And 
to  be  relieved  in  the  premises,  was 
the  scope  of  the  said  original  bill. 
'*  His  Lordship  doth  declare  the 
will  of  the  sud  testator,  Charles 
late  Duke  of  BoUon,  and  the  said 
three  deeds  of  the  10th  of  June, 
1765,  well  proved,  and  that  the 
same  ought  to  be  established, 
and  the  trusts  thereof  performed, 
and  carried  into  execution  ;  and 
doth  order  and  decree  the  same 
accordingly.      But  his   Lordbhip 


doth  declare  that  the  Plaiitiftii 
the  original  bill  are  not 
to  the  doable  proTiaioii 
for  them  bj  the  said  wiD  mi 
deedsy  being  of  opinion  the  pm 
sions  by  the  said  deeds  hw 
adeemed  and  satisfied  the  pm- 
sions  by  the  said  will.  Andty 
the  said  Plaintiffs  have  no  interol 
whatever  under  tbe  said  will,  a* 
cept  only  that  the  said  PhintX 
Jean  Mary  Browm  PcwUU^  is  not 
to  be  barred  of  ber  interest  in  tkt 
estates  of  the  siud  testator,  by  «v 
of  remainder,  given  ber  by  tb 
said  will. 

"  And  as  to  tbe  3002.  a  jm 
given  to  the  sidd  Plaintiff,  Alarj 
Charlotte  WUUamM,  for  ber  aqa* 
rate  use,  it  is  ordered  that  tiie 
same  be  paid  to  ber,  for  which 
her  receipt  alone  is  to  be  adii- 
charge."— /?€gr.  Lib.  1768  B,ibL 
600. 

(a)  15  Ves.  507. 
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*  moiety  of  the  estate,  a  rent-charge  of  500L  per  annum,  and,         ^^43. 

"^       t ' 

'  a  io  addition  to  all  this,  half  of  her  portion  as  a  younger      Waloott 

fK  oluld.     Unless  the  Court  can  now  clearly  discover  that  Bloomfield. 

flii  such  was  the  intention  of  the  father,  it  ought  not  to  sup-      Argument. 

a  p^rt  the  claim  contended  for  on  her  behalf. 

a»  -  <<■ 

'  I    «.  Mr.  Serjeant  fVarreti^  and  Mr.  Monahan^  for  the  Defen- 

m  da&ts,  John  C.  Bloomfield  and  Frances  Arabella  Bloom'- 

:i/ieU. 

■     "The  portion  of  8000/.  provided  by  the  settlement  of  the 
«  9th  of  May,  1789,  was  clearly  raisable  in  the  events  that 
K  happened ;  it  was  intended  to  be  a  provision  for  the  younger 
ft  ehildren  of  the  marriage,  and  it  h  now  well  established,  that 
p  every  child  is,  in  the  contemplation  of  a  Court  of  Equity, 
2:    regarded   as  a  younger  child,  who  does  not,   under  the 
^    provisions  of  the  settlement  itself,  take  the  estate.     In  the 
present  case,  the  intention  of  the  parties  to  the  settlement 
appears  to  be  very  clear ;  they  obviously  meant  to  secure  the 
estate  itself  for  the  eldest  son,  providing,  however,  thereout 
for  the  younger  children ;  but  they  never  intended  to  make 
the  provisions  for  those  younger  children  dependent  upon 
the  ei[istence  of  a  son,  who  was  to  take  the  estate  under 
the  settlement.     Here  the  daughters  derive  no  right  what- 
soever to  the  estate  under  the  settlement.     In  the  events 
which  have  occurred,  according  to  the  argument  at  the  other 
side,  they  are  totally  unprovided  for,  and  would  be  depen- 
dent upon  the  will  of  their  father.     Could  it  for  a  moment 
be  supposed  that  such  an  intention  ever  existed  in  the  mind 
of  the  framer  of,  or  the  parties  to,  the  settlement  of  1789, 
and  will  the  Court  now  so  construe  the  settlement,  as  to 
hold  that  such  must  have  been  the  intention  and  arrange- 
ment ?  Suppose  the  father  had  sold  the  estate,  or  settled 
it,  upon  the  occasion  of  a  second  marriage,  to  the  complete 

VOL.  IV.  R 


Argument. 
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1843.         exclusion  of  the  daughters  of  the   first  marriage,  will  th»-« 
Walcott      Court  now  say,  that  he  was  at  liberty  to  have  done  so  ?  Ye  « 
Bloom FiBLD.    ^^'^  Strange  consequence  must  flow  from  the  constractioKa 
contended  for  at  the  other  side.     The  circumstance,  tlia:^ 
the  father  has  not  done  so,  cannot  be  fairly  relied  on  in  argu- 
ment upon  the  question  of  construction.     If  upon  the  par^ 
of  Frances  A,  BloomJUId^  it  can  be  shewn,  that  to  construe 
the  settlement  as  insisted  upon,  would  lead  to  a  monstrous 
conclusion,  and  one  most  inconsistent  with  the  whole  cha- 
racter of  the  instrument,  the  Court  will  feel  but  little  diffi- 
culty in  rejecting  such  a  construction.     None  of  the  caaesK 
which  have  been  cited  govern  this  case,  but  they  clearly  sbe^r 
the  length  to  which  Courts  of  Equity  have  gone  in  con — 
struing  settlements  of  this  description,  and  carrying  out  fulljF^ 
the  intention  of  the  parties.  In  this  respect,  therefore,  they*^ 
are  all  authorities  in  support  of  the  rights  of  the  Defendants^ 
John  C.  Bloomfield^  and  Frances  A.  Bloomfield  his  wife. 

Then,  as  to  the  question  of  satisfisu^tion :  reg^arding  this 
case  simply  in  reference  to  the  gift  of  the  annuity,  the  ques- 
tion is,  can  the  grant  of  an  annuity  operate  as  a  satisfEietioD 
of  a  sum  in  gross,  charged  by  a  settlement  as  a  portion  for 
younger  children.  The  principle  is  most  clearly  laid  down 
by  Lord  Hardwicke  in  Bellasis  v.  Uthwatt{a).  He  says, 
'^  the  thing  given  must  be  of  the  same  nature,  and  at- 
tended with  the  same  certainty  as  the  thing  in  lieu  of 
which  it  is  given,  and  land  is  not  to  be  taken  in  satisfiustion 
for  money,  nor  money  for  land."  This  principle  applies 
here;  the  provision  made  by  the  settlement  was  money, 
the  portion  actually  given  upon  the  marriage  oi Frances  A* 
Bloomfield  was  an  annuity  or  rent-charge.     The  subjects 

(a)  1  Atk.  426. 
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ire  widely  different ;  the  rights  of  the  parties  are  different ;         1S43. 
Tie  portion  was  the  absolute  property  of  Frances  A.  Bloom-     walcott 
Hetd;  in  the  annuity  she  has  but  a  life  interest ;  and  though,   bloomfibld. 
^mrhaps,  one  may  have  been  more  beneficial  than  the  other,      Ar^iZnt 
'^t  that  circumstance  alone  is  not  sufficient.     It  is  true  that 
Qie  leaning  of  the  Court  is  against  double  portions ;  never- 
lieless,  the  application  of  that  principle  has  always  been 
Excluded  by  slight  differences  existing  between  the  two  pro- 
Kdsions :  Duffield  v.  Smith[a)^  Alleyn  v-  Alleyn{b\  East- 
hoaod  V.  Vinkeic)^  Chaplin  v.  Chaplin(d)f  Weall  v.  Rice{e\ 
ttall  V.  Hill(f).     In  this  case  the  very  fact  of  there  being 
i|0iitained  in  the  settlement  of  Lady  ^or<,  an  express  release 
Irf  the  estate  from  her  share,  while  the  settlement,  executed 
|p  the  occasion  of  the  marriage  of  her  sister,  the  Defendant 
^l^^unces  A.  Bloomfieldt  is  in  this  respect  silent,  shews  that  a 
iffifferent  intention  must  have  prevailed  in  reference  to  that 
■hare.   As  to  the  case  of  William  v.  The  Duke  ofBoltonig)^ 
the  question  there  was  one  of  ademption  of  a  legacy;  which 
m  very  different  from  the  taking  away  vested  rights  under  a 
leitlement  entered  into  upon  the  occasion  of  marriage.    If, 
dien,  the  rent-charge  is  not  to  be  considered  as  a  satisfiBu:tion 
Dif  the  portion,  how  can  the  descent  of  the  estate  affect  the 
question  ?  No  inference  of  intention  can  be  drawn  from  the 
irill,  the  testator  having  provided  that  the  estates  should 
IO9  as  if  he  had  died  intestate.  As  to  the  moiety  of  the  por- 
tioiiy  charged  upon  the  moiety  of  the  estate,  which  descended 
upon  Frances  A.  Bloomfield^  there  is  a  merger;  but  there 
is  none  as  to  the  moiety  charged  upon  that  moiety  of  the 

(a)  2  Vem.  258.  (e)  2  Russ.  &  M.  251. 

(A)  2  Ves.  Sen.  87.  (/)  Ante,  vol.  i.  p.  94. 

(c)  2  P.  Wms.  614.  (g)  I  Dick.  405. 
id)  3  P.  Wms.  245. 

r2 
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1843.         estate,  which  descended  upon  her  sister,  Lady  Hort ;  TkL  w- 
Walcott      w/oa-  v.  K€nieys(a). 

r. 
Bloomfielo. 

^ [The  Lord  Chancellor  referred  to  the  case  of  Church 

Argument. 

V.  Edivards{b)y  upon  the  question,  how  far  the  portions  were 
affected  by  the  descent  of  the  estate  to  the  daughters.] 


May  11.       The  Lord  Chancellor  : — 

Judgment.  Two  questious  arise  in  this  case  :  first,  whether  the  por— 

tions  intended  to  be  provided  for  younger  children,  by  tt»^ 
settlement  of  1789,  are  raisable :  secondly,  if  raisable,  wh^^— 
ther  the  subsequent  acts  amount  to  a  satisfaction  oftho^^^ 
portions,  or  a  performance  of  the  trust  created  for  raisin  ^ 
them. 


The  first  question  depends  upon  the  construction  of  th  ^ 
settlement  of  1 789.  By  that  deed  the  estate  was  limite^^ 
to  the  settlor  for  life,  with  remainder  to  his  first  and  othe  ^ 
sons  in  tail  male,  with  remainder  to  the  settlor  himself  is^i 
fee  :  and  there  was  a  trust  term  of  1000  years  created,  i^f 
course  preceding  the  estates  tail  limited  to  the  sons  of  tb^ 
marriage,  for  the  purpose  of  securing  portions  for  the 
younger  children.  The  settlor  did  not  choose  to  provide 
for  female  issue  in  the  limitations  of  the  estate  itself.  He 
confined  the  limitations  to  issue  male;  and  in  case  of  fiailr 
ure  of  such  issue,  he  provided  that  the  estate  should  revert 
to  himself,  so  that  he  would  again  become  the  owner  of 
the  fee.  In  the  event  of  there  being  daughters  only  of  the 
marriage,  the  settlor   would  have  it  in  his  own  power  to 


(a)  2  Veni.  ;548. 


(h)  2  Bro.  C.  C.  180. 
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provide  for  them  as  he  pleased ;   and  if  he  did  not  choose         ^^^^'     ^ 
lo  exercise  his  power  of  disposing  of  the  estate,   the  law      Walcott 
would  provide  for  them,  by  the  descent  of  the  fee  upon    Bloomfikld. 

them,  as  his  co-heiresses  at  law.  JufUfment. 

m 

In  general,  where,  as  in  this  case,  an  estate  is  limited 
Only  to  the  issue  male  of  the  marriage,  and  the  ultimate 
reversion  is  to  the  settlor  himself,  and  it  is  intended  to  pro- 
vide portions  for  the  daughters,  the  trusts  for  raising  them 
are  framed  so  as  to  take  effect,  in  case  there  should  be  an 
B  eldest  or  only  son,  and  one  or  more  daughter  or  daughters : 

■  ibr  if  there  be  an  eldest  or  only  son,  who  will  take  the 

■  trhole  estate,  it  is  but  just  that  he  should  take  it  charged 
^^th  portions  for  the  daughters  of  the  marriage;  but  if 
{  there  should  be  a  failure  of  issue  male,  in  which  event  the 

whole  estate  would  revert  to  the  settlor  in  fee,  it  does  not 
follow  that  he  intends  to  incumber  the  estate  with  portions 
for  his  daughters.  But  where  the  intention  is  to  provide 
Innrtions  for  daughters  generally,  younger  sons  are  also 
ipurovided  for ;  and  the  common  form  is,  to  declare  that  in 
tese  there  shall  be  any  child  or  children,  other  than,  or  be- 
sides, an  eldest  or  only  son,  the  portions  shall  be  raised 
for  the  younger  children.  In  this  way  both  events  are 
provided  for.  If  there  be  an  eldest  or  only  son,  and  one  or 
more  other  child  or  children,  that  is  included  in  the  word 
•*  besides,"  which  means  in  addition  to^  over  and  above, 
an  eldest  or  only  son  :  and  if  there  should  be  no  son,  that 
event  is  included  in  the  words  **  other  than,'*  which  convey 
the  same  meaning,  as  there  not  being  an  eldest  or  only 
son.  When  it  is  the  intention  that  portions  shall  in  all 
events  be  provided  for  the  daughters,  but  that  if  the  set- 
tlor gets  back  the  estate,  there  are  to  be  additional  por- 
tions, the  form  usually  adopted  is  this,  that  in  case  there 
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1843.  should  be  no  soo,  or,  being  a  son,    he  should  die  kfal 

Walcott  twenty-one,  without  issue  male,  and  there  should  be  out  I 

Bloompield.  ™^^  daughters,  the  trustees  should  raise  the  addiMl 

Jnd^.  portions. 

The  settlement  now  before  me  does    not  oontain  if 
thing  to  shew  the  intention  of  the  pardes,  beyond  wluli 
contained  in  the  trusts  themselves.     The  estate  is  laaM 
to  trustees,  for  a  term  of  ninety-nine  years,  to  secure  a 
annuity  for  the  intended  wife  during  her  coverture^  wk 
subject  thereto,  to  Sir  John  Caldwell  for  life ;  with  lei 
der,  subject  to  a  jointure  for  the  wife  in  the  event  of  k 
surviving  her  husband,  to  trustees  for  the  term  of  IW 
years ;  with  remainder  to  the  first  and  other  sons  of  tk 
marriage  in  tail  male ;  with  remainder  to  Sir  JoAmCalM 
in  fee.     The  clause  respecting  the  raising^  of  the  porte 
is  in  these  words :  *<if  there  shall  be  one  or  more  duUff 
children  of  the  said  Sir  John  CaldweUy  on  the  body  of  tk 
said  Uctrriett  MeyneU  to  be  begotten,  besides  an  eldest  ■ 
only  son,  then  upon  trust,"  &c.     Therefore  if  these  wodi 
stood  alone,  and  unexplained,  it  appears  to  be  dear  thl 
there  must  have  been  an  eldest  or  only  son,  as  well«t 
younger  child,  to  warrant  the  raising  of  the  portions,  tk 
word  '< besides"  plainly  meaning  over  and  above,  or  in  addh 
tion  to.     The  trust  is  to  raise  8000/.  ^^  for  the  portion  wA 
portions  of  all  and  every  such  child  or  children,  not  being 
an  eldest  or  only  son  as  aforesaid,"  referringr  to  what  had 
been  said  before ;  that  is  perfectly  accurate,   for  thougk 
the  word  <^  such"  might  refer  to  children  of  the  marriage 
generally,  who  had  been  mentioned  in  the  preceding  pas- 
sage, yet  that  passage,  taken  altogether,    is  confined  to 
children  besides  an  eldest  son,  and  shews  that  the  trusts 
were  intended  to  be  restricted  to  that  class  of  children.  Tlie 
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•words,  •'  not  being  an  eldest  or  only  son,"  might"  seem  to        1843. 

^indude  the  event  of  there  being  daughters  only,  and  no      walcott 

'  *«on ;  but  they  are  qualified  by  the  addition,  "  as  aforesaid,"   bloomfibld. 
-which  words  obviously  mean,  that  the  portions  are  to  be         - — 
provided  for  the  children,  who  had  been  described  before, 

' '  that  is,  children  who  are  "  besides,"  or  «  other  than,"  or 

■  ^in  addition  to,"  an  eldest  or  only  son  :   otherwise,  these 

■  words,  <^  as  aforesaid,"  would  mean  nothing.     This  shews 

*  ihat  the  parties  in  this  passage  meant  only  to  repeat  what 

*  they  had  already  said,  that  the  trust  was  to  raise  8000/. 
>  Ibr  portions,  if  there  should  be  any  child  or  children  of  the 

■  marriage,  besides  an  eldest  son.  Then  follow  these  words, 
I  'which  seem  to  render  the  intention  still  more  clear  : 
f  <<  the  same  to  be  paid  in  manner  following,  that  is  to  say, 
i   if  but  one  such  child,  being  a  daughter,  the  whole  sum  to 

be  paid  to  her ;  but  in  case  such  only  younger  child  should 
happen  to  be  a  son,"  he  was  only  to  receive  5000/.  It  is 
dear  that  this  last  provision  supposes  the  existence  of  an 
eldest  son ;  for  the  son  there  mentioned,  and  who  was,  in 
the  event  specified,  to  receive  5000/.,  must  be  a  younger 
son,  for  otherwise  he  would  be  the  owner  of  the  estate, 
under  the  limitations  of  the  settlement.  Upon  the  rules  of 
construction,  it  appears  to  me  that  the  portions  are  not 
raisable  in  the  events  which  have  happened.  The  settle- 
ment, however,  is  inaccurately  drawn. 

Then  comes  this  singular  proviso  :  **  That  it  shall  be 
lawful  for  the  said  Sir  John  Caldwell^  in  case  the  intended 
marriage  shall  take  effect,  and  that  there  shall  be  issue 
thereof  more  or  besides  an  eldest  or  only  son,  by  deed  or 
will,  to  charge  all  the  said  hereditaments  with  payment, 
unto  such  younger  child  or  children,  of  the  sum  of  2000/. 
Irish  money,  in  such  parts  and  proportions,  and  to  vest  and 
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1843.        be  paid  at  such  times,  as  the  said  Sir  John  Caldwell  sinf  ^ 
Walcott      by  such  deed  or  will  direct."     It  is  not  said  that  this  %\a0 
Hloomfuld.    i^  ^  constitute  additional  portions  for  the  children;  batit- 
Judgment      ^^^^  ^^  ^^  the  parties  had  forgotten  that  a  provision  had 
been  made  in  a  previous  part  of  the  settlement  for  the  par- 
ticular event,  which  is  referred  to  in  this  proviso.  However, 
this  clause  seems  to  shew  the  intention  of  the  parties,  and 
to  explain  the  meaning  of  the  word  **  besides,"  which  was 
used  in  the  first  proviso ;  for  here  it  is  shewn  to  meaa 
more  than  an  eldest  or  only  son. 

The  proviso  for  cesser  of  the  term  follows,  '*  that  in 
case  there  shall  be  no  such  child  or  children  of  the  uH 
Sir  John  Caldwell^  on  the  body  of  the  said  HarrM 
Meynelly  his  intended  wife,  to  be  begotten,  other  than 
an  eldest  or  only  son  as  aforesaid,"  &c.,  the  term  was  to 
cease.  This  is  not  very  clear,  but  it  is  quite  consistent 
with  what  has  gone  before ;  for  the  words  being  ^^  such 
children,"  may  mean  children  described  in  the  previous  part 
of  the  settlement;  that  is,  children  "besides,"  or  "more 
than,"  or  "  in  addition  to,"  an  eldest  or  only  son.  Then  fol- 
lows the  extraordinary  proviso  (which  shews  that  the  framer 
of  this  settlement  was  a  little  out  of  his  depth),  giving  to 
Sir  John  Caldivell  a  power  of  providing  a  jointure  for  any 
after-taken  wife,  and  also  portions  of  4000/.  for  the  children 
of  such  marriage,  in  case  "  the  said  Sir  John  Caldwdl 
shall  happen  to  survive  the  said  Harriett  MeyneUy  his 
intended  wife,  and  there  shall  be  no  child  or  children,  male 
or  female,  between  them  begotten."  Now,  in  that  event, 
Sir  John  Caldwell  would  take  the  fee,  and  therefore  would 
want  no  power  from  the  settlement.  But  the  clause  pur- 
ports also  to  provide  for  a  second  state  of  circumstances : 
in  case  there  should  be  any  child  or  children  of  the  mar- 
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e,  all  of  whom  should  happen  to  die  in  the  life-time  of        1843. 


0. 

FIELD. 


Judgment. 


said  Sir  John  Caldwell^  before  any  of  them  should     wai^>tt 
in  the  age  of  twenty-one  years  :  although  the  former  bloom 
i^wer  was  useless,  as  Sir  John  CcUdwell,  in  the  event  there 
templated,  would  himself  have  been  the  owner  of  the 
}j  yet,  in  the  latter,  the  power  is  one  which  might  be 
bzercised,  and  would,  in  one  event,  be  requisite,  namely, 
idle  birth  of  a  son  of  the  marriage,  who  died  under  twenty- 
le,  leaving  issue  male ;  such  issue  male  would  take  the 
estate  under  the  limitations  of  the  settlement,  and  Sir  John 
€Jaldwell  would  be  unable  to  make  provision  for  any  after- 
s'taken  wife,  or  the  issue  of  such  marriage.     Upon  the  whole 
^f'Af  the  case,  I  am  of  opinion,  that  in  the  events  which  have 
^'Itaippened,  the  portions  are  not  raisable. 

This  renders  it  unnecessary  for  me  to  consider  the  second 
.qaestion ;  but  the  case  of  Williams  v.  The  Duke  of  Bol- 
ian(a)  seems  to  have  decided,  that  a  gift  of  a  rent-charge 


5f 


may  be  a  satisfaction  of  a  gross  sum  charged  upon  land. 
The  case  of  Church  v.  Edwctrd8{b)i  to  which,  in  the  course 
of  the  argument,  I  called  the  attention  of  the  counsel,  has 
been  much  di8cussed(c),  but  I  believe  it  has  been  always 
followed.  The  principle  of  it  was  applied,  in  Smith  v.  Pre- 
derick(d)y  to  the  case  of  portions  charged  on  an  estate, 
which  descended  to  the  daughters.  Lord  Gifford  held, 
that  neither  daughter  could  go  upon  her  sister*s  lands  for 
her  share  of  the  portions.  That  appears  to  me  to  be  per- 
fectly right.  But  as  I  am  not  called  upon  to  decide  the 
point,  1  shall  say  nothing  further  upon  it. 

The  second  exception  must  be  allowed. 

(a)  \  Dick.  406.  (rf)  1  Russ.  174. 

(*)  2  Bro.  C.  C.  180. 

{c)  Preston's  Treatiate  on  Conveyancing,  vol.  iii.  p.  90. 
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1843.  TOWNLEY  V.  BOND. 


Afay  11,  12.  ^^ 

Bill  for  the  i  HE  bill  in  this  cause  was  filed  to  obtain  the  renewal 

lease  for  three  of  a  lease  of  the  26th  of  June,  1735,  pursuant  to  the  cove- 

ing  a  ooTenant  "^"^  ^^^  perpetual  renewal  therein  contained.     It  appeared 

tmd^oB^ifaL  ^^^^  ^^  *  Certain  indenture  of  lease  of  the  26th  of  Juae, 

of  I^^^T  ^^^^'   Thomas  Tipping  demised  the  lands  of  Altnamoy- 

setUement,  to  han  unto  Alexander  M^CombCy  his  heirs  and  aasififns,  to 

whom  the  lease 

had  been  as-  hold  for  the  lives  of  the  said  Alexander  M^Combe^  ArUm 

signed  upon 

certain  tmsto,  M^Combe^  and  Thomas  Tipping^  Junr.,  at  the  rent  of 

costs,  the  right  ^^'  P^^  ^^^^ »  ^^^   ^^  ^id    Thomas    Tipping  did,  fat 

being°heidto  l^in^^elf,   his  heirs  and  assigns,   covenant,   promise,  and 

hare  been  asree  to  and  with  the  said  Alexander  M^Combe^  his  hdw 

forfeited  in  °  ' 

consequence  of  anj  assiffus,   that  from  time  to  time,  and  at  all  timei 

the  laches  and  ^ 

neglect  of  the  thereafter  during  the  term  thereby  granted,  as  often  aft 

parties  inte- 
rested, any  of  the  lives,  for  which  the  said  premises  were  thereby 

a  lease  is  in  demised,  or  any  of  the  lives  that  should  thereafter  be  in- 

is  the  duty  of  Sorted  in  any  other  of  the  leases  of  the  said  demised  pre- 

midw  fSiln-^  mises  that  should,  by  virtue  of  those  presents,  thereafter 

2!^irte"e^f  «fe  ^  ™^^®  ^^  ^^^  ^^^  Thomas  Tipping,  his  heirs  or  assigns, 

liTcs,  and  the  happen  to  fail,  he,  the  said  Thomas  Tipping,  his  heirs  and 

state  of  the 

property;  and  assigus,  should  and  would  from  time  to  time,  and  at  all 

it  is  no  answer 

to  the  landlord  times  thereafter,  at  the  request  and  proper  cost  of  the  said 

insisting  upon  ,-.^>-.ii.i.  i 

the  forfeiture,  Alexander  M^  Combe,  his  heirs  and  assigns,  upon  payment 

the'communi-  of  all  rent  that  should  be  then  due  or  in  arrear  on  the  said 

took  place  *^  demised  premises,  and  the  said  Alexander  M^  Combe,  his 

were  with  the  j^^j^g  ^^^  assigns,  further  advancing  and  paying  unto  the 

and  that  he  gaid   Thomos  Tipping,  his  heirs  and  assigns,  by  way  of 

alone  ought  o  ^  ^ 

therefore  to  be 
answerable  for 
the  delay. 

Discussion  upon  the  doctrine  of  wairer  by  a  landlord  of  his  rights. 
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Bne,  within  nine  calendar  months  next  after  the  death  of 
laid  life,  in  that  or  any  of  the  leases  that  should  thereafter 
be  made  by  virtue  of  those  presents,  one  quarter  of  a  year's 
.  rent  (which  was  to  be  recovered  in  such  manner  as  the 
said  reserved  yearly  rent),  perfect  a  new  lease  of  the  demised 
■premises  unto  the  said  Alexander  M^Conibe^  his  heirs  and 
Hassigns,  at  and  under  the  said  reserved  yearly  rent,  reser- 
.  ffations,  provisoes,  and  agreements  contained  in  that  lease, 
33|br  such  life  or  lives  as  should  be  then  in  being,  and  also 
gibr  one  other  life,  or  for  two  other  lives,  if  two  of  the  lives 
g^^ould  happen  to  die  within  the  said  nine  months,  then  to 
gifte  named  and  added  by  the  said  Alexander  M^  Comber  his 
jhiBm  or  assigns,  in  the  place  or  room  of  such  life  or  lives 
,»«s  should  have  happened   to  fail ;  the   said  Alexander 
^Jd^  Combe,  his  heirs  or  assigns,  likewise  tendering  to  the 
^  mid  Thomas  Tipping,  bis  heirs  or  assigns,  such  new  lease, 
fidrly  writ  on  parchment,  and  perfecting  a  counterpart  at 
tbe  same  time  thereof,  to  the  intent  that  he,  the  said  Alex- 
gmder  M^  Combe,  his  heirs  and  assigns,  if  it  be  not  his  own 
fiiult  or  neglect,  by  not  naming  lives  in  the  place  and  stead 
of  those  that  should  happen  to  die,  and  paying  the  respec- 
tive fines  in  such  manner  as  was  thereinbefore  directed, 
within  the  respective  times  agreed  upon  by  those  presents, 
might,  at  all  times  for  ever  thereafter,  have  a  term  of  three 
Kves  in  being  in  the  said  demised  premises,  under  the  same 
leeerved  rent,  fines,  covenants,  and  agreements,  mentioned 
and  contained  in  those  presents. 


1843. 


TOVNUCT 

9. 

BOHD. 


Two  of  the  lives  in  this  lease  having  died,  by  deed  of  the 
26tb  of  August,  1793,  the  lease  was  renewed  for  the  lives  of 
Edward  Tipping  and  Alexander  M^Combe^  the  son  of  the 
lessee.  The  reversion  having  subsequeiktly  become  vested  in 
Joshua  M^Geough,  and  the  interest  of  the  lessee  in  his  son. 
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Alexander  M^Combe^  one  of  the  cestui  que  vies  btk 
renewal  of  the  26th  of  August,  1793,  on  the  l7thofA{4 
1801,  a  renewal  of  said  original  lease  was  executed  h 
the  said  Joshua  M^Geough  to  Alexander  Jtf*  Combe,  iorik 
lives  of  William  M*Oeough  and  Joseph  Join  M^Gms^ 
in  addition  to  that  of  Alexander  M*  Combe  himself.  Tb 
was  the  last  renewal,  which  was  executed. 

The  bill  stated,  that  by  a  certain  indentare  of  settlemot, 
bearing  date  the  2nd  of  September,  1824,  and  madel» 
tween  the  said  Alexander  M^Combe,  of  the  first  part;  Jm 
Godby^  and  Esther  Godby^  her  daughter,   of  the  m 
part ;    and   Edward  Townley  and  John    Tbumlef  (tk 
Plaintiffs  in  this  cause),  of  the  third  part,  being  the  settle- 
ment executed  previously  to  the  marriage  of  Alexash 
M*  Combe  with  the  said  Esther  Godby,  the  said  Akxatdi 
Jlf'Cont^  granted  and  released,  among  others,  the  fawh 
comprised  in  the   said  original  lease,    and    the  reneird 
thereof,  and  all  his  interest  therein,  to  the  said  Plaindfti 
to  hold  the  same  for  and  during  the  natural  lives  and  fifc 
of  the  said  Alexander  M^Conibe^  Willia$n  M*^  Geoughj  vi 
Joseph  John  AP  Geoughy  upon  trust,  from  and  after  tbe 
solemnization  of  the  said  intended  marriage,   to  pay  vA 
discharge  the  yearly  rents  reserved  and  payable  by  vai 
indenture  of  demise,  as  same  should  become  payable;  vol 
also  all  such  fines,  rents,  and  expenses,  as  should  becoae 
payable  upon  or  for  any  renewal  or  renewals  of  said  terms 
pursuant  to  the  covenants  for  that  purpose   therein  con- 
tained ;  and  after  payment  thereof,  upon  trust  to  permit 
and  suffer  said  Alexander  M^ Combe  to  receive  and  take  the 
residue  of  the  rents,  issues,  and  profits  thereof,  for  and 
during  the  term  of  his  natural  life ;  and  from   and  after 
the  decease  of  the  said  Alexander  M^Combe^  in  case  tbe 
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if  l^d  Esther  Godby  should  happen  to  survive  him,  upon 

g|lf  list,  to  permit  the  said  Esther  Godby  to  receive  and  take 

■glA  annuity  or  yearly  rent-charge,  by  way  of  jointure;  and 

gipubject  thereto,  to  the  use  of  the  first  and  every  other  son 

g^and  sons  of  the  said  marriage,  severally  and  successively ; 

^•nd  in  default  of  such  issue,  to  the  use  of  the  daughters  of 

the  said  marriage,  as  tenants  in  common,  and  to  the  issue 

male  of  such  daughters ;  and  in  default  of  all  such  issue,  to 

^    the  use  of  the  right  heirs  of  the  said  Alexander  M^Combe^ 

for  ever. 


1843. 


Statement. 


"Si 


It  appeared  that  Esther  Godby  had  been  a  ward  of  the 
Court  of  Chancery  at  the  time  of  the  marriage  in  question, 
which  had  been  solemnized  in  Scotland,  and  without  the 
permission  of  the  Court ;  and  that  her  fortune  was  then, 
l^Qd  has  been  ever  since,  standing  to  the  credit  of  a  certain 
cptuse,  entitled  the  cause  of  Godby  v.  Godby:  that  by 
m  order  of  the  25th  of  January,  1825,  it  was  referred  to 
Thomas  Ellis^  Esq.,  one  of  the  Masters  of  the  said  Court 
of  Chancery,  to  inquire  and  report,  amongst  other  things, 
i¥bether  it  would  be  for  the  benefit  of  the  said  Esther 
M^Combej  that  any  and  what  part  of  the  funds  constituting 
her  fortune  should  be  applied  in  obtaining  a  renewal  of 
the  lands,  comprised  in  the  said  deed  of  settlement :  that 
the  Master  made  his  report  on  the  8th  of  May,  1827,  and 
thereby  reported,  that  inasmuch  as  some  life  or  lives,  for 
which  said  lands  were  held,  had  £Edlen,  it  would  be  for  the 
benefit  of  the  said  Esther  M^  Combe,  whose  jointure  was 
chargeable  thereon,  that  same  should  be  renewed. 


The  bill  then  stated,  that  at  the  time  of  the  making  of 
said  report,  it  was  not  known  how  many  of  the  lives  in  the 
last  renewal  were  in  being ;    that  in  addidon  to  such 
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1843. 


TOWHLBY 

O. 

Bond. 
Statement, 


ignorance,  a  survey,  which  was  to  have  been  madSf  for  the 
purpose  of  regulating  the  amount  of  the  rent,  which  was 
an  acreable  one,  had  never  been  made :  and  that  on  tiie 
2nd  of  August,  1827,  another  order  of  reference  was  pro- 
nounced, directing  the  Master  to  inquire  and  report  the 
amount  due  for  renewal  fines,  and  to  approve  of  a  fit  and 
proper  deed  of  renewal. 


The  bill  then  stated,  that  a  letter,  bearing  date  the  19tl 
of  August,  1829,  was  addressed  by  Mr.  Crawford^  the 
solicitor  for  the  minor,  and  who  was  also  the  solicitor  acting 
on  the  part  of  the  Plaintiffs,  to  fVaUer  M^  Geough  Bmd 
(the  Defendant  in  the  cause),  in  whom  the  estate  of  Josha 
M^Geough  had  vested,  informing  him  of  the  settlement  of 
the  2nd  September,  1824:  that  a  proportion  oftheladj'i 
fortune  had  been  set  apart  for  the  purpose  of  paying  off 
the  arrears  of  rent,  and  any  renewal  fines  that  might  be 
due ;  and  making  inquiries  as  to  the  date  of  the  last  re- 
newal, the  lives,  for  which  it  had  been  granted,  and  the 
amount  of  the  arrears  of  rent  and  renewal  fines  :  that  to 
this  letter  a  reply  was  written  by  Mr.  L.  Dobbin,  the  law 
agent  of  the  Defendant,  on  the  3lst  of  August,  1829, 
stating  that  he  had  been  applied  to  on  the  part  of  the  land- 
lord's agent,  and  had  advised  that  the  right  of  renewal  was 
forfeited,  and  that  nothing  further  could  be  done  on  the 
part  of  the  landlord  :  that  subsequently,  however,  on  the 
8th  of  April,  1833,  Mr.  Dobbin  wrote  the  following  letter  to 
Alexander  M*  Combe : 


*^  Dear  Sir, — I  am  happy  to  say  that,  in  an  interview 
I  had  with  Mr.  M^  Geough  Bond  this  day,  he  authorized 
me  to  approve  of  your  renewals,  provided  they  are  imme- 
diately arranged.     I  believe  they  are  to  be  made  to  your 
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«ni8tee8.      I  think  it  right  to  add,  that  this  proceeded 

Qtirely  from  Mr.  Bond  himself;  that  he  was  aware  of  his 

■Iflit  to  refuse  renewing,  but  that  he  appeared  to  feel  for 

■DOT  situation,  especially  as  you  are  a  married  man,  and 

tfHre  made  it  the  subject  of  settlement.     Do  not  neglect 

ktiiB  longer  ;  and  believe  me 

"  Faithfully  your's, 

<<  Leonard  Dobbin. 
I  **  Alexander  M^Combey  Esq., 


1843. 


Statement, 


^  The  bill  stated,  that  on  the  27th  of  January,  1834,  a 

jirther  order  of  reference  was  obtained,  directing  the  Mas- 

JHT  to  inquire  and  report  whether  it  would  be  for  the  benefit 

jt$he  said  Esther  M*  Combe,  that  the  arrears  of  rent  and 

jmewal  fines,  and  interest,  should  be  paid  out  of  her  for- 

ame  ;  and  if  so,  to  report  the  sums  due  on  foot  thereof. 

Xhat  the  Master,  by  his  draft  report  (which  was  not  signed, 

.m  the  bill  charc'ed,  from  the  want  of  information  with 

I. 

!«8pect  to  the  amount  of  renewal  fines),  approved  of  such 

ipplication  of  the  fortune  of  the  said  Esther  M*  Combe, 

wad  also  of  the  draft  of  a  renewal,  founded  upon  one, 

-irliich  had  been  prepared  by  the  law  agent  of  the  Defen- 

dbmt  some  time  before.    That  same,  as  approved,  had  been 

dent,  in    the    month  of  August,    1834,   to   Mr.  James 

3£*  Watty,  the  land  agent  of  the  Defendant,  and  by  him 

mbsequently  returned  to  Alexander  M*  Combe.    That  on 

the  10th  of  October,  1836,  the  Plaintiff's  solicitor  addressed 

a  letter  to  the  Defendant's  law  agent,  informing  him  that 

liie  draft  of  a  renewal  had  been  prepared,  and  that  same 

had  been  furnished  to  the  Defendant's  land  agent ;  that 

the  fund  applicable  to  the  payment  of  the  rent  and  renewal 

fines  was  the  fortune  of  the  said  Esther  M*  Combe,  and  was 
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1643.  detained  iu  court;  but  that  an  order  could  be  obtained {a« 
payment  of  the  rent  and  fines,  upon  the  Defendant's  bam)- 
ing  over  the  renewal  executed.  That  some  daim  forcoiU 
having  been  set  up  by  the  Defendant's  law  agent,  in  U^ 
reply,  which  bore  date  the  same  day,  he  was  required  \^ 
the  Plaintiff's  solicitor  to  state  the  amount  and  particulini 
thereof :  that  he  subsequently  represented  that  these  cotti 
amounted  to  between  Sol.  and  40/.,  but  that  the  particolan 
thereof  had  never  been  furnished.  That  the  Plaintiiis  and 
those  concerned  for  them,  being  thus  unable  to  calcaiate 
the  amount  due  for  rent  and  renewal  fines,  subsequentljr, 
upon  the  26th  of  March,  1839,  at  the  suggestion  of  the 
Master  of  the  Rolls,  caused  a  notice  to  be  served  upon  tk 
Defendant,  requiring  him  to  furnish  a  statement  of  ik 
arrears  of  rent  and  renewal  fines  then  remaining  due^  sad 
an  account  of  such  claim  as  his  solicitor  might  make  with 
respect  to  costs ;  informing  him  that  same  was  so  mad^ 
with  the  view  of  obtaining,  out  of  the  innds  in  court,  a  sos- 
sufficient  to  discharge  same ;  but  that  no  answer  was  e?er 
returned  to  said  notice. 

The  bill  then  stated,  that  the  Plaintiffs  having  failed  to 
obtain  from  the  Defendant  the  necessary  information,  vi 
having  ascertained  that  only  one  of  the  lives  in  the  list 
renewal,  viz.  Joseph  John  M^  Geough^  had  died  :  that  at 
last  they  had  learned  that  he  had  died  at  Cheltenham,  in 
the  year  1802  :  that  having  thus  obtained  the  requisite 
information,  the  Master  thereupon  made  his  report  on  tin 
28th  of  May,  1839,  and  thereby  reported  that  there  w« 
due  to  the  Defendant,  up  to  the  1st  of  May,  1839,  foi 
renewal  fines  and  arrears  of  rent,  the  sum  of  3611.  2i 
That  the  Plaintiffs  being  unable  to  ascertain  where  tb 
Defendant  resided,  but  having  discovered  that  the  Messrs 
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La  Taucke  were  his  bankers,  had  caused  said  sum  of 
36U.  2s.  to  be  lodged  to  his  credit  in  said  bank  :  and  that 
the  PlaintiflTs  solicitor  wrote  to  the  Defendant,  on  the  13th 
of  July,  1839,  informing  him  of  the  lodgment,  and  that  it 
exceeded  (as  was  subsequently  discovered)  the  sum  due, 
by  the  amount  of  one  year's  rent,  but  suggesting  that  same 
might  stand  to  the  credit  of  the  year's  rent,  which  was  to 
'become  due  on  the  1st  of  May,  1840. 
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Statement, 


The  bill  then  stated  the  tender  of  the  drafts,  which  had 
heen  engrossed,  for  execution,  and  the  refusal,  on  the  part 
<rf  the  Defendant,  to  execute  same ;  and  prayed  that  the 
S^efendant  should  be  ordered  to  execute  same,  or,  if  neces- 
^Mny,  that  it  should  be  again  referred  to  the  Master,  to 
^port  the  sum  remaining  due  for  arrears  of  rent,  renewal 
fines,  and  interest,  and  to  approve  of  a  further  deed  of 
Tenewal. 


The  Defendant  by  his  answer  stated,  that  the  informa- 
tion necessary  to  enable  the  Plaintiffs,  or  those  concerned 
for  them,   to  calculate  the  amount  of  the  arrears  of  rent, 
and  the  renewal  fines,  had  not  been  withheld  by  the  said 
Defimdant,  or  those  acting  for  him  ;  that  on  the  contrary. 
It  was  well  known,  at  least  to  the  said  Alexander  M^  Combe, 
when  the  said  Joseph  John  M}  Geough  had  died ;  for  that 
the  Defendant,  throi^h  his  agents,  had  repeatedly,  pVior 
t»  the  year  1822,  both  verbally  and  by  letter,  informed 
the  said  Alexander  M^  Combe  of  such  feet,  and  intimated 
to  him  the  necessity  of  obtaining  the  renewal,  and  paying 
the  amount  of  renewal  fines  due  thereon  :  and  that  finding 
•uch-  communications  unattended  to,  he  caused  a  notice  in 
writing,  signed  by  Mr.  M^  Watty,  his  land  agent,  to  be 
personally  served  on  the  said  Alexander  M^Combe,  on  the 

VOL.  IV.  s 
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23rd  of  January,  1822)  informing  him  of  the  deftCb  of  the 
said  Joseph  John  M^  Geaugh^  and  calling  upon  him  forth- 
with to  come  in,  and  renew  said  lease :  and  thai  in  orderts 
ascertain  the  rent  and  renewal  fines,  he  had,  by  the  sane 
notice,  nominated  a  surveyor  to  attend  on  the  lands,  ont 
certain  day  therein  mentioned,  and  requiring  Af^Cbuie 
to  attend  him :  that  the  Defendant's  land  agent  did  accord- 
ingly attend  at  the  time  appointed,  and  was  met  by 
M*  Combe  :  that  the  survey  was  accordingly  made,  and  the 
acreage  of  the  lands  ascertained  :  that  thereupon,  somd- 
time  in  or  about  the  year  1824,  a  draft  renewal  was  faf- 
nished  by  the  Defendant's  solicitor  to  the  said  M^Camkt 
reciting  the  said  survey,  and  the  rent  ascertained  in  ide- 
rence  thereto ;  but  that  same  was  never  executed,  and  thit 
nothing  was  ever  done  in  relation  thereto. 

The  Defendant  by  his  answer  further  stated,  he  admitted 
that  he  had  received  the  letter  of  the  19th  of  August* 
1829,  from  Mr.  Crawford,  the  Plaintiff's  solicitor  :  that 
he  handed  same  to  his  law  agent,  by  whom,  on  the  31 0^ 
of  August,    1829,   the  following  reply   was  written  t^ 
Mr.  Crawford : 


"  Dear  Sir, —  I  have  been  forwarded  your  letter  rda-^ 
tive  to  Mr.  M*  Combe's  renewal.  Upwards  of  seven  yeii0 
since,  M^  Combe  was  served  with  a  regular  notice,  requiring 
him  to  renew ;  and  more  than  five  years  ago,  the  draft  of  a 
renewal  was  actually  furnished  to  him ;  but  up  to  the  pie- 
sent  day,  no  further  step  has  been  taken.  Under  these 
circumstances,  on  being  applied  to  by  the  landlord's  agent, 
I  advised  that,  in  my  opinion,  the  right  of  renewal  had 
been  forfeited,  and  that  nothing  further  could  be  done,  for 
the  present,  on  the  landlord's  part.     I  cannot  see  any  thing 
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fldie  present  posture  of  the  case  to  justify  me  in  changing 

IB  opinion  ;  and  I  thought  it  right  to  give  you  this  intl- 

:^Mm  of  my  sentiments,  and  the  opinion  I  have  given  on 

■F^Bubject. 

"  I  remain  your's,  &c., 

"  L.  Dobbin." 

■"The  Defendant,  by  his  answer,  farther  alleged,  that  he  had 
vsed,  and  still  persisted  to  refase  to  execute  said  renewal ; 
3  in  justification  of  such  refasal  he  stated  several  letters, 
S(jes  that  already  mentioned,  which  had  been  addressed 
*iiie  Defendant's  law-agent  to  the  PlaintiiTs  solicitor,  from 
miLch  it  appeared,  that  at  all  times  he  made  it  an  unqna- 
Led  condition  to  assenting  to  any  arrangement  in  respect 
tke  forfeiture,  which  had  been  incurred  so  long  previously, 
«t  all  renewal  fines  and  interest  thereon  should  be  imme- 
Mely  paid  off.  These  letters,  which  were  all  read  in  evi- 
lUce,  will  be  found  stated  hereafter,  according  to  their  dates. 

'  With  respect  to  the  fact  that  the  Defendant's  law-agent 
id  not  famished  the  particulars  of  the  sum  claimed  for 
mtBf  the  Defendant  stated,  that  as  he  considered  all  right 
•  a  renewal  had  been  forfeited  in  consequence  of  the  ne- 
ect  of  M^Combe^  that  he  had  directed  same  to  be  fur- 
llbed  to  himself,  and  that  he  had  subsequently  actually 
dd  the  amount. 

The  following  are  the  letters  which  were  particularly  re- 
orred  to.  The  letter  of  the  3rd  of  October,  1836,  firom 
f.  Dobbin  to  A.  M*  Combe,  was  as  follows  : 
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*^Dbar  Sir, — At  your  desire  I  brought  down  the 
apers  in  my  possession,  relative  to  the  lands  you  hold 
nder  Mr.  M^G.  Bond,  to  the  last  Armagh  aasLBes,  and 
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retained  them  there  until  a  few  days  since,  when  I  wift 
obliged  to  come  to  town,  and  brought  them  along  witk  m 
Several  years  since,  I  told  you  that  I  thought  you  had,  ifi  Uir 
and  Equity,  forfeited  all  claim  on  Mr. Bend  for  a  renewal, 
in  consequence  of  your  neglect  to  take  out  same,  after  no- 
tice served  so  long  before.  Mr.  Bond^  however,  was  unit- 
ing to  waive  this  right,  had  you  even  then  come  forward 
and  taken  out  the  renewal,  and  paid  the  fines  due;  vai 
under  this  impression  I  long  since  sent  you  the  draft  n- 
newal,  which,  from  that  hour  to  the  present,  I  have  ost 
seen.  As  to  Mr.  M^Watty^  you  well  know  that  whea 
the  matter  is  once  handed  over  to  the  law  agent,  the  had 
agent  can  interfere  no  more  in  it,  and  I  believe  Mr.  M^  WQtt§ 
appears  as  much  surprised  as  I  am  at  your  application  lo 
him.  I  know  not  how  £eu-,  at  this  very  remote  period,  and 
after  so  many  fruitless  applications  to  you,  Mr.  Bold 
would  be  disposed  to  sign  a  renewal ;  but  from  the  kiaJ 
manner  in  which  he  formerly  spoke  on  the  subject,  I  thjak 
he  would  act  feirly  and  liberally  on  that  head.  I  have, 
however,  no  authority  to  bind  him  on  this  subject,  mudi 
less  his  minor  child,  if  anything  should  happen  him ;  and  I 
now,  for  the  last  time,  write  to  you  on  the  subject,  uigiif 
you  to  have  the  draft  renewal  I  sent  returned,  approved  of 
by  you,  or  with  your  objections  thereto  stated  in  writiog, 
that  I  may  try  to  get  the  renewals  executed,  and  the  pro- 
perty saved  for  your  family,  in  spite  of  your  laches  and 
delays.  Do  not  lose  sight  of  this,  as  I  may  not  again  hate 
the  Qpportunity  of  assisting  you  in  the  matter." 


On  the  10th  of  October  following  Mr.  Crawford  wn>le 
to  Mr.  Dobbin : 


^^  Dear  Sir,— I  should  not  have  taken  the  liberty  of 
addressing  you  but  for  a  letter  that  I  have  received  from 
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w.  M^ComhCy  which,  though  dated  on  the  4th  instant, 
t»  not  come  to  hand  until  a  late  hour  on  Saturday  even- 
ptdast.  Mr.  M"  Combe  has  enclosed  me  your  letter  to 
IS  of  the  3rd  instant,  in  which  you  mention  that  you 
t^  unce  sent  him  a  draft  of  the  renewal  which  he  seeks, 
b  that  you  had  not  seen  it  from  that  to  the  present  time, 
■iriieve  that  you  are  aware  that  the  funds  applicable  to 
B  payment  of  the  renewal  fines  are  the  fortune  of  Mrs. 
""Com&e,  who  was  a  ward  in  Chancery;  her  fortune  being 
U  detained  in  Court,  and  the  order,  of  which  I  have  the 
eriage,  referring  it  to  Master  Goold  to  approve  of  a 
iMwal  to  be  executed  to  the  trustees  of  the  marriage  settle- 
mskKy  and  having  been  furnished  with  the  draft,  as  prepared 
*"  iyou,  I  had  it  transcribed,  and,  under  the  Master's  di« 
Mions,  sent  it  to  his  counsel  to  be  approved  of  on  his 
Ivt,  and  afterwards  I  had  the  draft,  as  approved  of  by 
an,  copied  and  sent  to  Mr.  M^Combe^  in  order  that  it 
i%ht  be  presented  to  you  for  approval  on  the  part  of  Mr. 
kmd.  It  would  appear,  from  the  correspondence  which  I 
iVe  just  read,  as  if  this  draft,  so  approved  of,  did  not  reach 
Mir  hand,  and  I  am  at  a  loss  for  any  satisfactory  reason 
aBrCcount  for  that  omission,  as  the  order  of  reference,  in 
Idition  to  its  directing  the  Master  to  approve  of  a  proper 
im  of  renewal,  directed  him  also  to  report  the  sum  due 
\r,  renewal  fines;  and  I  afterwards,  at  Mr.  M^Cowbis 
Bsire,  procured  a  supplemental  order,  directing  the  Master 
I  report  the  arrears  of  rent  also,  so  as  ta  provide  a  fund 
^r  the  payment  of  both  the  arrears  of  rent  and  renewal 
nes,  when  the  renewal  should  come  to  be  executed ;  but 
^iDg  the  delay  that  had  taken  pkice^  I  thought  it  better 
y  avoid  taking  the  Master's  report,  until  there  shouM  be 
CMne  certainty  of  the  time,  at  which  the  renewal  might  be 
zeeuted,  because  the  interest  on  the  renewal  fines  was 
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1843.  running  on  from  day  to  day,  and  fbrtheif  tarenu  of  rent 
may  have  been  accruing.  You  must  be  awariB  diat  the 
Court  will  not  pay  the  money  upon  the  prospect  of  tlie 
Statement.  ^^^^^^  being  ezecutcd ;  but  as  you  and  Mr.  Band  both 
seem  desirous  of  serving  Mr.  M^  Combe  and  his  family,  and 
as  Mr.  M^  Combe  gave  the  draft  of  the  renewal,  as  approved 
of  by  the  Master's  counsel,  to  Mr.  M^  Wattt/j  by  whom,  as 
I  should  infer  from  your  letter,  it  was  not  sent  to  yoa,  as 
it  ought  to  have  been,  I  shall,  if  you  please,  have  it  r»- 
copied  for  you,  and,  when  finally  approved  of,  it  'inay  be 
engrossed  either  in  your  office  or  in  mine,  just  as  you  please. 
I  can  procure  an  order  of  Court  to  pay  Mr.  Bond^  or  yoa 
as  his  attorney,  the  amount  of  the  rent  and  renewal  fiaes, 
upon  your  handing  over  the  renewal  executed,  but  it  k 
impossible  to  procure  the  money  out  of  Court  upon  aoy 
other  condition.  I  send  you  with  this  letter  another  letter 
from  Mr.  M^  Combe  to  you  upon  the  same  subject.** 


On  the  same  day,  Mr.  Dobbin  replied : 


**  Dear  Sir, — I  have  received  your  letter,  and  b^  to 
assure  you  that  I  really  did  not  know  how  Mr.  M^Combe'i 
affairs  were  circumstanced.  My  letter  to  that  gentleman 
stated  the  fact,  that  by  his  desire  I  long  since  prepared  the 
draft  renewal,  and  sent  it  to  him  for  his  approval,  but  from 
that  hour  until  the  present  I  have  never  seen  it  or  any  copy 
of  it.  I  cannot  say  whether  or  not  Mr.  Bond  will  now 
waive  his  right  to  the  forfeiture,  but  I  am  sure  if  he  does 
so,  it  will  only  be  on  the  terms  of  having  all  costs  and  ex- 
penses paid,  which  are  considerable.  As  to  my  interfering 
in  the  matter,  I  cannot,  until  something  is  done  on  the  part 
of  Mr.  M^Cotnbey  who  should  not,  I  apprehend,  allow  a 
moment  to  be  lost  in  procuring  and   acting  under  good 
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^Mvice.   It  is  quite  unnecessary,  however,  for  me  to  answer        1843. 

r^jlfbrm  M*  Combe's  letter,  as  I  can  say  nothing  further  than  Townlet 

Bkifce.  above."  bJ^hd. 


Statement 


^,  On  the  14th  of  October  Mr.  Crawford  wrote  as  follows : 

ju  M  Dear  Sir, — I  have  received  your's  in  reply  to  my 
gjipiat  letter,  written  to  you  on  the  subject  of  Mr.  M^ Combe's 
^ifEpected  renewal  from  Mr.  Bond^  upon  which  I  wrote  to 
^jjiMLr.  M^Combej  enclosing  a  copy  of  your  letter,  previous  to 
grille  receipt  of  which  I  really  thought  that  you  had  been 
^^Mquainted  with  all  the  circumstances  in  connexion  with 
ifA»  fund  (being  Mrs.  M^  Combe's  fortune),  out  of  which 
^iibe  arrears  of  rent  and  renewal  fines  are  to  be  paid.  It 
^appears  to  me  that  Mr.  M* Combe  has  not  been  so  active 
,^jM  he  ought  in  his  own  affairs.  I  consider  that  Mr.  Bond 
I  has,  or  that  you,  as  his  solicitor,  have  a  right  to  be  paid 
«ny  reasonable  costs  which  either  have  already  or  may 
•hereafter  be  incurred  in  connexion  with  this  renewal,  and  I 
shall  be  obliged  by  your  informing  me  of  what  they  con- 
ymif  or  at  least  their  probable  amount." 

,.,     On  the  21st  of  October^  Mr.  Dobbin  replied  : 

<<  Dear  Sir, — Thje  costs  hitherto  incurred  in  the  abpve 
.  I  matter  amount  to  between  35/.  and  40/. 
"  We  are,  &c  &c. 

^*  Leonard  Dobbin  &  Co. 
<«  M'Geough  mth  M' Combe:' 

The  next  letter  offerred  in  evidence  was  one  from 
Mr.  L.  Dobbin  to  Mr.  Crawford^  of  the  21st  of  May, 
1838. 


264 


1843. 


TOWNUST 

V. 

BOWD. 

Statenunt. 


CASES  IN  CHANCERY. 

^<  Dear  Sir, — Mr.  Bond  long  siDce  stated  that  he  coo* 
sidered  Mr.  M*  Combe  had  no  right  to  the  renewal  dauDciL 
I  so  informed  Mr.  M^ Combe  and  you,  and  I. have  had  no 
further  instructions  from  Mr.  Bond  on  the  subject. 

**  I  remain,  &c.  &c. 

*•  L.  Dobbin." 

There  were  two  subsequent  letters  from  Mr.  Dobbin  to 
M' Combe  and  Crair/&rd  in  the  year  1839,  to  the  effect, 
*^  that  Mr.  Bond  was  determined  not  to  renew  in  conse- 
quence of  Mr.  M^  Combe's  inattention  to  the  various  appli- 
cations and  notices  given  him  many  years  since." 


Argument,  Mr.    Serjeant  Keatinge,    Mr.  Gilmore^    Mr.  WUliam 

Brooke^  and  Mr.  F.  Gooldt  for  the  Plaintiffs. 

The  Defendant  is  principally  answerable  for  the  delay 
in  this  cause :  it  cannot  certainly  be  imputed  to  the  Plain- 
tiffs. In  the  first  place,  the  Plaintiffs  were  ignorant  of  the 
time  when  the  cestui  que  vie  died :  he  was  one  of  the  mem- 
bers of  the  landlord's  family,  and  died  abroad  at  a  very  early 
age ;  even  at  the  period  when  the  marriage  settlement  was 
executed,  the  parties  themselves  were  but  little  acquainted 
with  the  state  of  the  property  :  the  three  lives  are  repre- 
sented to  have  been  then  in  existence,  and  the  Christian 
name  of  one  is  misstated.  Repeated  applications  were  made 
to  the  Defendant  for  information  as  to  the  time  when  the 
life  dropped,  but  without  success;  it  was  not  discovered 
until  the  year  1839,  and  then  principally  in  consequence  of 
the  exertions  of  the  Plaintiffs'  solicitor :  since  that  time 
there  has  been  no  laches  sufficient  to  work  a  forfeiture.  It 
will  be  said  that  the  notice  in  1822,  served  by  the  Defen- 
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^faunt,  informed  the  parties  of  the  fact  of  the  fall  of  the 
''life.     That  notice,  however,  only  stated  that  Joseph  John 
■iAT ^  Geough  had  <^  long  since  departed  this  life ;"  it  did  not 
Bngpecify  the  time,  so  as  to  enable  the  parties  to  calculate  the 
renewal  fines  and  interest ;  but  if  it  even  were  more  explicit 
than  it  is,  it  was  not  a  notice  to  the  trustees,  the  parties 
'  who  had  the  legal  estate,  and  who  were  interested  in  pre- 
aerving  the  property  for  the  wife  of  A.  M^  Comber  and  his 
'  minor  children :  it  was  addressed  only  to  A.  M^Combe^  who 
^^"^iiad  merely  a  life  estate  in  the  lands,  and  firom  whom  the 
*  ibnd  applicable  to  pay  the  renewal  fines  was  not  to  proceed. 
''Again,  the  notice  itself  has  been  since  repeatedly  waived, 
'  and  the  fair  inference  from  all  the  dealings  of  the  parties 
has  been  to  lead  the  Plaintiffs  to  suppose,  that  the  Defen- 
dant did  not  mean  to  rely  upon  the  forfeiture.    Under  all 
'    these  circumstances,  and  bearing  in  recollection  the  manner 
in  which  the  property  to  pay  the  fines — the  lady's  fortune — 
^    was  situated,  and  the  difficulties  in  the  way  of  drawing 
^    it  out  of  Court,  for  the  purposes  for  which  it  was  required, 
^     the  Court  will  give  the  Plaintiffs  the  relief  which  ihey 
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The  following  cases  were  cited  :  Jackson  Y.Saunders{a)y 
Eaton  V.  Lyon(p)^  Firman  Y.Lord  Ormonde{c)^  Harries 
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TOWULBT 
D. 

Bond. 


Mr.  Serjeant  Warren^  Mr.  7V>J9iAe»and  Mr.&  B^JHUkr^ 
for  the  Defendant. 

This  is  a  clear  case  for  refusing  a  renewal.  The  forfeiture 
was  incurred  so  far  back  as  the  year  1823 ;  at  that  time,  Mr. 
M*  Combe  was  distinctly  informed  of  the  &11  of  the  Efe,  and 
required  to  renew  :  he  was  personally  served  with  a  formil 
notice,  and  a  draft  of  a  renewal  was  furnished.  To  this  no 
attention  was  paid,  and  no  step  appears  to  have  been  taken, 
upon  his  part,  until  the  month  of  August,  in  the  year  1829» 
To  the  application  then  made,  the  landlord's  agent  replied, 
that  the  forfeiture  had  accrued,  and  that  the  renewal  wouldnot 
be  granted.  Subsequently,  however,  from  motives  of  Idtid- 
ness,  the  landlord  agreed  to  waive  his  rights,  and  execute  a 
renewal ;  but  it  was  upon  one  express  condition,  that  tbis 
renewal  should  be  ^immediately  arranged  :'*  nothing,  how- 
ever, was  done:  once  more,  in  1836,  the  Defendant  appears 
to  have  been  again  willing  to  renew;  but  the  parties  were 
still  careless :  the  intermediate  time,  from  1833  to  1839,  was 
occupied  with  an  ineffectual  correspondence  and  fruitless 
references  to  the  Master  in  the  cause,  to  the  credit  of  which 
the  fortune  of  Mrs.  M^  Combe  was  lodged,  to  inquire  as  to 
the  amount  due  for  renewal  fines  and  interest;  until  at  last, 
the  Defendant,  wearied  out  by  the  repeated  inattention  to 
the  various  offers  on  his  part,  now  positively  refuses  to 
renew.  It  is  said,  on  the  part  of  the  Plaintiffs,  that  they 
are  the  trustees  of  the  settlement,  and  have  the  legal 
estate ;  and  that,  consequently,  as  they  have  received  do 
notice,  requiring  them  to  renew, — the  communications  on 
the  subject  being  altogether  with  Mr.  M^Combe^  the  tenant 
for  life, — that  they  have  not  been  in  any  de&ult,  and  are, 
therefore,  entitled  to  rely  upon  their  strict  rights.  But  in 
the  first  place,  when  the  notice  in  1823  was  served,  Mr. 
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M^Cmnbe  was  the  absolute  owner  of  the  property  :  he  was 
then  unmarried,  and  the  settlement  was  not  executed  until 
the  2nd  of  September,  1824 :  the  forfeiture  was  then  in- 
eurred ;  and  if  the  want  of  formal  notice  to  the  trustees  be 
now  insisted  upon  on  their  part,  the  Defendant  will,  in  all 
fidrness,  be  entitled  to  say,  that  the  forfeiture  which  had 
accrued  prior  to  their  acquiring  any  interest  in  the  estate, 
has  never  been  waived  by  anything,  that  has  occurred  be- 
tween him  and  the  trustees.  But  in  truth  it  is  idle  for  the 
Plaintiffs  here  to  rdy  upon  a  mere  technicality  of  this  kind : 
jt  is  perfectly  clear,  that  all  the  conununications  that 
passed  reached  the  hands  of  the  trustees,  or  those  concerned 
for  them.  Mr.  Crawford^  who  is  now  their  solicitor  upon 
record,  appears  to  have  been  the  principal  correspondent  on 
the  tenant's  side :  and  the  trustees  are  now  just  as  respon- 
sible for  the  delay  and  neglect  as  the  tenant  for  life,  Mr. 
M^  Combe.  The  Earl  qfMounlnorris  v.  White{a)j  and 
Butler  V.  Tke  Earl  of  PortarUngtimib)^  were  the  only 
cases  referred  to. 
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Y — 

TOWNLBT 
V. 

Bond. 


The  Lord  Chancbllor: — 

This  bill  is  filed  by  trustees,  who  have  the  legal  estate 
in  a  lease  for  lives,  with  a  covenant  for  renewal,  in  order  to 
obtain  a  renewal  of  that  lease.  The  last  renewal  was  in 
1801.  The  life  in  question  dropped  in  1802;  a  period, 
therefore,  of  more  than  forty  years  has  elapsed,  although, 
according  to  the  terms  of  the  contract,  a  renewal  should 
have  been  obtained  within  nine  months  after  the  dropping 
of  the  life.    No  doubt,  a  case  for  relief  might  be  made  out 


Afoy  IS. 


(a)  2  Dow,  459. 


(b)  Ante,  vol.  i.  p.  20. 
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TOWHLST 

V, 

BOHD. 

Judgment, 


notwithstanding  the  great  length  of  time ;  and  partknilarljr 
in  this  country,  under  the  Tenantry  Act(a),  time  may  ha^vip 
been  waived^  or   there  may  not  have  been  such  wilfby 
neglect  as  to  deprive  the  tenant  of  the  equitable  right  of 
renewal.     The  present  case,  however,  is  not  one  of  that 
kind. 


It  appears  that  in  1824  Mr.  M^CambCy  the  lessee,  msr- 
ried,  and  on  that  occasion  his  estate  was  settled  to  certain 
uses.     In  the  settlement,  which  was  not  very  accuimtdy 
drawn,  he  is  described  as  holding  the  lands  in  question  for 
three  lives ;  but  the  Christian  name  of  one  of  the  lives  a 
not  correctly  stated,  a  blank  is  left  for  the  Christian  naae 
of  another.     The  whole  legal  estate,  however,  was  vested 
in  trustees,  upon  ttust,  in  the  first  place,  to  pay  the  besd 
rent  and  renewal  fines  as  the  same  should  become  payable, 
and  then  to  permit  the  lessee  to  take  the  residue  for  Us 
life,  with  remainder,  subject  to  an  annuity  for  the  intended 
wife  in  case  she  survived  him,  upon  certain  trusts  for  tke 
issue  of  the  marriage,  which  I  need  not  particularly  ad- 
vert to.     It  has  been  proved  in  the  cause,  that  about  two 
years  before  that  marriage,  though  there  had  been  no  re- 
newal for  the  period  of  nineteen  years,  Mr.  Bond,  the  les^ 
sor,  was  willing  to  renew,  and  certain  steps  for  that  purpose 
were  taken.    A  renewed  lease  was  prepared,  but  while  the 
negotiations  were  on  foot,  by  some  accident,  or  through 
some  neglect,  no  renewal  actually  took  place,  and  all  com- 
munication on  the  subject  suddenly  dropped.     After  the 
marriage,  the  young  lady  having  been  a  ward  of  Court, 
and  some  of  her  property  being  still  in  Court,  the  parties, 
instead  of  endeavouring  to  execute  the  trusts  of  the  settle- 


(«)  19  &  20  Geo.  111.  c.  30, 
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'>'  nent  of  1824,  which  provided  that  the  trustees  should  be 
^<  suffered    to  apply  all  the    rents  to  the  payment  of  the 
*  landlord's  rent   and  the  renewal  fines,  went  to  work  in 
■pi  a  different  manner,  behind  the  back  of  the  lessor,  in  order 
t  to  obtain  the  young  lady's  money  out  of  Court,  and  to 
apply  it  in  discharge  of  the  husband's  obligations.     The 
Master,  to  whom  the  matter  was  referred,  in  1827,  reported 
ki   that  some  life  or  lives,  for  which  the  lands  were  held  had 
tr    dropped,  and  that  it  would  be  for  the  benefit  of  the  lady, 
n    as  hier  jointure  was  charged  upon  these  lands,  that  the  lease 
p    afaould  be  renewed.     Now  all  this  shews  that  the  parties 
I    did  not  know  the  state  of  the  property.     They  could  not 
i    laform  the  Master,  which  of  the  cestui  que  pies  were  dead, 
I     and  which  were  in  existence ;  and  it  also  proves  that  those 
I     proceedings  were  taken  behind  the  back,  and  without  the 
kaowledge,  of  the  lessor.   In  that  state  of  things  the  delay 
in  renewing  was  such  as,  beyond  all  .doubt,  put  an  end  to 
the  right  of  the  lessee.     If^  therefore,  1  should  be  of  opi- 
nion that  the  time  was  again  open,  yet  by  this  laches  the 
time  was  once  more  closed  against  the  tenant,  and  he  lost 
altogether  his  right  of  renewal. 


1843. 


But  it  is  said  that  the  Plaintiffs,  the  trustees,  stand  in 
a  different  relation  to  the  landlord,  that  they  were  ignorant 
of  the  transactions  which  had  taken  place,  that  they  repre- 
sent the  children  of  the  marriage,  and  a  lady,  who  was  a 
minor  at  the  time  of  her  marriage,  and  a  ward  of  this  Court, 
aad  that  they  are  solely  interested  in  protecting  the  chil- 
dren and  guarding  their  rights;  that  though,  perhaps, 
M^  Combe's  right  would  be  barred,  nevertheless  they  have 
an  equity,  which  1  am  bound  to  sustain.  I  wholly  disagree 
with  this  view,  for  it  was  the  duty  of  the  trustees  to  have 
made  full  inquiry,  and  the  property  was  such  as  was  calcu- 
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V, 

BOMD. 

Jtufywuni, 


lated  to  put  them  upon  inquiry.  They  weie  bound  to 
appropriate  the  rents  in  discharge  of  the  trusts  of  the  tet> 
tlement,  of  which  they  were  the  responsible  agents.  A 
more  un&yourable  case  I  have  seUom  seen.  During  all 
these  years,  during  the  various  applications  made»  and  tke 
course  of  the  proceedings  to  obtain  the  property  of  the 
minor  out  of  Court,  it  never  suggested  itself  to  any  of  the 
parties  to  tell  the  Plaintiffs  that  they  had  in  thekt  own 
hands  a  fund  to  meet  the  expenses  of  a  renewal,  and  that 
it  was  a  duty  and  obligation  imposed  on  them  to  pay  the  ra- 
newal  fines  out  of  the  rents  and  profits  of  the  estate,  and 
thus  to  protect  the  interests  of  the  wife  and  children.  Tiie 
trustees  allowed  Mr.  M^  Combe  to  receive  the  rents,  aad 
neglected  to  perform  the  obligations  of  the  settlement,  and 
they,  who  are  responsible  for  this  breach  of  trust,  now  en* 
deavour,  by  means  of  the  present  suit,  to  relieve  tbes* 
selves  firom  that  obligation. 


The  matter  would  not  admit  of  a  moment's  discussioOf  i( 
in  1833,  Mr.  DoAMx,  who  was  the  solicitor  for  the  lessen^ 
had  not  offered  to  open  the  time  for  granting  a  renewal 
There  was  in  that  year  no  title  in  the  lessee  to  enforce  a 
renewal,  but  there  was  then  a  clear  and  distinct  waiver  of  the 
forfeiture  on  the  part  of  the  landlord's  agent.  Before,  how* 
ever,  I  enter  upon  this  branch  of  the  case,  I  may  refer  to 
the  transaction  of  1829,  at  which  period,  and  afiter  there 
was  an  end  to  any  right  of  renewal,  Mr.  Cratq/brd^  as 
solicitor  for  minors,  addressed  a  letter  to  the  Defendant, 
in  which,  afiter  mentioning  that  he  was  very  imperfectly 
informed  respecting  the  property,  he  asked  for  a  long  de- 
tail of  information,  and  stated  that  the  money  to  pay  the 
arrears  of  rent  and  renewal  fines  was  in  Court ;  and  it  is 
now  a  subject  of  complaint  at  the  bar  that  the  information, 
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"9  Wlhich  he  required,  was  not  given.  But  the  letter  in  reply 
'  '^MmI  which  the  counsel  for  the  Plaintiffs  have  most  oare- 
^i^Uly  abstained  from  alluding  to,  both  in  their  opening  and 
■"Jie  teply),  that  most  important  letter  of  the  31st  of  August, 
■4.^829,  says,  we  deny  altogether  your  right  to  a  renewal, 
'  pfbr  you  have  lost  it  by  your  neglect.  It  would,  there* 
idKb]i9,  have  been  inconsistent  to  have  given  the  information, 
li  rvtirich  was  required  for  the  purpose  of  enabling  the  party 
■■tiiy  obtain  the  renewal,  the  right  to  which  was  denied  by 
mwtit^  individual,  to  whom  the  letter  was  addressed. 


1843. 


Jndgwumt, 


A       In  1833,  Mr.  Bondy  with  great  kindness  on  his  part,  and 
hi  I  'must  say  that  all  through  he  appears  to  have  acted  with 
ik  tb«' utmost  fairness,  relented.    He  declared  his  willingness 
m  tOTCdew ;  but  there  was  this  condition  attached  to  the  fietvour, 
fi$  BUmely,  that  the  renewals  should  be  immediately  prepared, 
and  the  whole  matter  at  once  arranged^   Mr»  Dobbin^  in  his 
letter,  says,  Mr.  Bond  this  day  authorized  me  to  approve 
■   of  your  renewals,  provided  they  are  immediately  arranged ;" 
a    and  he  concludes  his  letter,  with  these  most  important  words, 
r    ^^  Do  not  neglect  this  any  longer  :**  so  that  here  was  an 
f    Express  condition  imposed ;  and  a  warning  was  given  to 
•     the  lessee  not  to  be  guilty  of  any  furdier  nq;leet.     Up  to 
I     that  time,  thirty^one  years  had  elapsed  since  the  dropping 
of  the  life.  '  The  situation,  in  which  the  parties  were  then 
placed,  was  plain  enough  ;  the  time  was  opened  again ;  but 
it  was  upon  the  condition  that  there  should  be  no  further 
delay;  and  I  trust  that  no  one  will  attempt  to  argue,  that,  if 
a  party  has  lost  his  right  to  a  renewal,  and  the  lessor,  who  is 
no  longer  bound,  says,  **  1  will  consent  to  renew,  but  upon 
the  terms  of  your  acting  promptly,  and  at  once  taldng  ad- 
vantage of  the  offSer^* — this  is  a  general  waiver,  and  that  the 


262 


CASES  IN  CHANCERY. 


defaulting^  party  may  commence  again  a  new  race  for 
another  thirty  years.  That  is  not  the  law  of  this  CoorU 
To  make  the  waiver  effective,  the  terms  upon  which  it  is 
tendered  ought  to  be  complied  with,  and  he,  who  accepts  the 
offer,  must  in  every  respect  fulfil  the  condition,  by  which  it 
is  accompanied. 


It  was  much  pressed  in  argument,  that  as  all  the  dealings 
and  negotiations,  which  took  place,  occurred  with  M^  Combe 
alone,  the  Court  would  not  allow  the  rights  of  the  children 
to  be  prejudiced  by  his  neglect ;  because M^Comie,  beings 
cestui  que  vie  in  the  renewal  of  1801,  which  would  therefore 
last  for  his  own  time,  had  no  interest  in  the  renewal,  and 
was  a  mere  stranger.  But  this  argument  is  founded  on  s 
misapprehension.  He  is  liable  to  make  good  to  the  trus- 
tees, any  loss  which  they  may  sustain  in  consequence  of 
their  breach  of  trust.  He  was  a  party  under  the  settlement, 
and  has  wrongfully  received  the  rents,  and  the  rights  of  his 
children  are  involved.  It  is  therefore  a  mistake  to  argue 
that  he  is  not  deeply  interested.  It  is  impossible  to  say  that 
there  was  anything  like  concealment  on  the  part  of  Mr. 
Bondf  or  Mr.  Dobbin^  acting  on  his  behalf;  they  wrote 
either  to  Mr.  Crawjbrd,  or  to  Mr.  M^CambCj  and  it  is  cer- 
tain that  all  the  communications  to  Mr.  M^  Combe  reached 
the  hand  of  Crawford.  It  is  plain  that  Mr.  Bond  acted  bond 
fidey  with  the  intention  of  conferring  a  benefit.  The  result 
of  the  case,  in  1833,  was,  that  the  forms  of  preparing  a 
renewal  were  observed  (there  was  some  misapprehension  as 
to  what  had  become  of  the  actual  draft) ;  but  after  some 
steps  had  been  taken,  they  became  ineffectual :  no  renewal 
was  ever  obtained,  and  I  must  say  that  this  has  arisen  from 
the  neglect  of  those,  who  might  have  obtained  the  renewal, 
had  they  been  moderately  active. 
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■^ '  I  have  been  hitherto  referring  to  the  proceedings  down  to 
^Hbe  year  1833  :  after  that  period,  on  the  part  of  the  lessee, 
"^Mverything  was  permitted  to  remain  dormant,  until,  in  the 
■^^^arly  part  of  1836,  Mr.  Dobbin  wrote  another  letter,  in 
Bki^nswer  to  an  application  again  made,  in  which  he  says,  ad- 
dressing himself  to  Mr.  M^  Combe ^  that  he  is  not  authorized 
to  open  the  time  again,  or  to  avoid  the  forfeiture  ;  but  that 
^Mr.Bond  was  so  well  disposed,  that  he  should  not  be  sur- 
aii  j^sed  if  he  was  even  still  willing  to  renew,  provided  there 
■fi  was  no  further  delay.  In  1833,  when  the  time  for  renewing 
^di  was  opened,  one  year's  rent  was  due.  When  Mr.  3f*  JVatty 
m  wrote  to  Mr.  Crawford  in  August,  1834,  there  were  two 
;0  years'  rent  due ;  and  M^  Watty  wrote  to  him  to  that  effect, 
ii  and  said,  let  me  have  it  in  the  next  week.  With  respect  to 
i:  die  renewal,  he  says,  that  he  could  form  no  opinion  upon  it, 

0  until  he  saw  the  original  lease.  In  answer  to  that  Mr. 
n  Crawford  said,  I  have  no  money  in  my  hands ;  the  funds, 
,^  applicable  for  the  purpose,  consist  of  the  fortune  of  Mrs. 
^;    M^Combe^  and  they  are  in  Court,  and  will  not  be  parted 

1  with  until  the  renewal  is  executed.  Now  that  letter  satisfies 
^  me  that  he  was  anxious  to  impose,  as  a  condition  upon  Mr. 
^    Bondy  the  renewal  of  the  lease,  if  he  expected  to  get  his 

rent.  He  would  get  an  order  to  pay  both  rent  and  renewal 
fines,  if  the  renewal  took  place.  Then  came  the  transaction 
of  1836.  There  was  no  waiver  then  on  the  part  of  the  lessor ; 
but  he,  and  those  acting  for  him,  held  out  as  a  favour  that 
a  renewal  would  be  granted,  provided  no  further  time  was 
lost.  The  result  was,  that  certain  steps  were  taken,  but 
they  amount  to  nothing ;  the  correspondence  shews  that 
nothing  effectual  was  attempted  to  be  done ;  and  Crawford, 
in  his  letter  of  the  I4th  of  October,  1836,  states,  that ''  it 
appears  to  him  that  Mr.  M' Combe  has  not  been  so  active  in 
his  own  affairs,  as  he  ought  to  have  been ;"  thus  shewing 
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that  he  thought  M^  Combe  ought  to  have  interfered  in  the 
matter  of  this  renewal;  and  thenheadds,  *^  I  consider  that 
Mr.  Bond  has,  or  that  you,  as  his  solicitor,  have  a  right  to 
be  paid  any  reasonable  costs,  which  either  have  already  or 
may  hereafter  be  incurred  in  connexion  with  this  renewal ; 
and  I  shall  be  obliged  by  your  informing  me,  of  what  they 
consist,  or  at  least  their  probable  amount."     Mr.  DiMin 
replies  to  this,  and  states  the  probable  amount  of  those  costs 
to  be  between   35/.  and  40/.    The  letter  of  the  2l8t  of 
October  never  could  be  said  to  have  opened  the  transaction. 
Previously  to  this,  on  the  3rd  of  October,  Mx.  Dobbin  had 
expressly  said,  I  have  no  authority  to  open  the  matter  again. 
I  am  of  opinion   that  the  time  is  closed ;    but  then  be 
adds,  I  should  not,  however,  be  surprised  if  even  still 
Mr.  Bond  would  relent,  and  grant  you  a  renewal ;  but  then 
there  must  be  no  further  delay :  and  after  that  it  is,  that 
Mr.  Crawjord  writes  to  inquire,  what  is  the    amount  of 
the  costs,  which  Mr. BoncTs  solicitor  has  incurred?    Is  not 
that  an  answer  to  the  argument,  which  has  been  so  much 
relied  upon  at  the  bar,  that  there  was  a  want  of  infor- 
mation on  the  part  of  Mr.  Crawford?    Mr.  Crawford^  it  is 
said,  was  ignorant  of  what  renewal  fines  were  due,  and  when 
the  lives  had  fallen  ;  but  he  merely  inquires  what  was  due 
for  costs,  and  not  one  word  does  he  say  about  the  time  when 
the  life  dropped,  or  about  the  amount  of  renewal  fines.    I 
am  bound  to  believe  that  Mr.  Crawford  was,  at  that  time, 
master  of  all  the  information  which  was  required  upon  the 
subject,  except  what  he  wrote  to  inquire  about,  the  amount 
of  the  costs  then  due ;  and  the  letter  of  Mr.  Dobbiny  in  re- 
ply, did  not  carry  the  matter  beyond  that.    But  if  I  assume, 
in  order  to  try  the  question,  that  the  time  was  opened  again 
by  this  letter  of  1836, 1  should  be  of  opinion  that  there  was 
not  a  single  hour  to  be  lost  upon  the  part  of  the  Plaintiflb, 
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lor  Mr.  M' Combe y  in  taking  advantage  of  this  indulgence  on 
jibe  part  of  the  landlord ;  not  a  delay  of  weeks,  much  less  of 
months,  and  many  months  too,  without  a  step  having  been 
rtaken,  or  the  slightest  attempt,  to  obtain  the  renewal.  Not 
im  single  step  was  taken  in  the  year  1837*  The  rent  was 
I  withheld,  and  no  fine  was  paid.  Is  it  the  law  of  this  Court, 
that  a  lessee,  after  having  thus  disregarded  the  repeated 
offers  of  his  landlord,  can  be  permitted  to  file  a  bill  against 
1dm  for  a  renewal  ? 


1843. 


TowifLEr 

V. 
BOHD. 

Judgment, 


As  to  the  money  of  the  lady,  I  do  not  know  how  it  could 
be  got  out  of  this  Court.  What  pretence  was  there  to  apply 
the  lady's  fortune  in  discharge  of  the  husband's  obligation  ? 
Would  the  Court  give  this  money  to  relieve  the  husband 
from  his  obligation,  and  more  particularly  when,  by  the 
▼ery  terms  of  the  marriage  settlement,  there  was  a  fund  pro*- 
Tided  for  the  renewals  ? 


The  whole  of  the  year  1837  is  unaccounted  for.  It  is 
impossible  to  doubt  that  there  was  an  end  of  the  right  of  re- 
newal ;  but  in  1838  the  parties  became  alarmed  ;  they  be- 
came active.  In  1839,  a  notice  was  served,  at  the  sugges- 
tion of  the  late  Master  of  the  Rolls,  upon  the  Defendant 
and  his  solicitor,  calling  for  information  connected  with  the 
renewal.  The  reply  of  Mr.  Dobbin  is,  that  the  right  is 
gone,  and  that  the  landlord  is  determined  not  to  renew  in 
consequence  of  Mr,  M*  Combe's  inattention  to  all  his  former 
applications;  and  subsequently  when  the  amount  ascertained 
to  be  due  for  arrears  of  rent  and  renewal  fines  was  lodged 
at  Mr.  Bond's  bankers,  the  credit  was  rejected.  It  is  singu<* 
lar,  after  all  the  complaints  on  the  part  of  the  lessee,  and 
his  solicitor,  of  the  want  of  knowledge,  as  to  the  time  when 
the  life  or  lives  dropped,  that  the  moment  they  set  about 
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the  matter  in  earnest,  when  they  find  the  danger  they  ar*^ 
in,  they  then,  without  any  aid  from  Mr.  Bond,  supply  JC^- 
the  knowledge  which  was  required,  the  not  having  whic^K. 
is  now  attempted  to  be  set  up  as  an  excuse  for  the  delay . 
the  Master  is  informed  when  the  life  died ;  the  amount  o^- 
the  rent  in  arrear  is  ascertained;  the  sum  due  for  renewaM 
fines  is  discovered  ;  and  a  sum  composed  of  these  items  i^ 
deducted  from  the  lady's  fortune,  and  lodged  with  his  bank* 
ers  to  the  credit  of  the  landlord :  but  which  credit,  as  I  have 
already  stated,  the  landlord  at  once  rejected.     The  par- 
ties found  no  difficulty  in  ascertaining  the  required  facts, 
the  instant  they  exercised  due  diligence ;  but  I  should  do 
injustice  to  Mr.  Bond^  if  I  did  not  state  my  conviction, 
that  if  he  had  been  asked  at  any  time  for  information,  he 
would  have  given  it  without  a  moment's  delay.     Through- 
out the  transaction,  there  was  no  shrinking  on  the  part 
of  Mr.  Band,  or  those  acting  on  his  behalf,  from  any  obti- 
gation  he  was  liable  to  perform  :  still  more,  though  under 
no  legal  or  equitable  obligation  to  open  the  time  in  1833, 
he  consented  to  do  so,  and  Mr.  Dobbin  pressed  Mr.  M^  Combe 
to  take  immediate  advantage  of  the  offer  :  he  said,  *^  mind 
you  lose  no  more  time."    Can  any  one  believe,  that  if  Mr. 
M*  Combe  or  Crawford  had  then  inquired  when  the  life 
dropped,  he  would  not  have  been  immediately  informed? 


I  have  never  seen  a  case  in  which  so  much  kindness  has 
been  displayed  by  a  landlord,  and  so  much  readiness  shewn 
to  waive  his  strict  legal  rights,  or  in  which  a  tenant  has  been 
guilty  of  grosser  laches.  The  bill  must  be  dismissed  with 
costs. 
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TABUTEAU  v.  WARBURTON.  1843. 

OAToyll. 
N  a  motion  in  this  cause,  on  the  part  of  two  of  the  De*-  Aiiartjserred 

fendants,  which  was   refused,   Mr.  Hunter  appeared  for  of  motioo, 

another  Defendant  in  the  cause,  who  had  been  served  with  tep^Se/in  the 

notice,  having  no  interest  in  the  motion,  and  applied  for  'f  «w  moS^ 

the  costs  of  the  appearance.  |"  ^f*  entitled 

,  '^^  to  the  oosts  of 


r 


appearing. 


Mr.  William  Brooke  submitted  that  this  Defendant,  not 
having  any  interest  in  the  matter  of  the  motion,  ought  not 
to  have  appeared. 

The  Lord  Chancellor  held  that  he  was  entitled  to 
costs ;  observing,  that  where  a  party  was  served  with  no- 
tice, he  was  not  bound  to  take  upon  himself  the  responsi- 
bility of  deciding  whether  his  interest  was  such  as  to  render 
it  unnecessary  for  him  to  appear ;  and  that  if,  in  conse- 
quence of  the  notice,  he  did  appear,  he  ought  to  be  indem- 
nified for  the  expense,  which  he  had  thereby  incurred(a). 

(a)  See  Heneage  v.  Aikitit  1  Jac.     Beames  on  Costs,  161,  n. ;  Ex  parte 
&  W.  377  ;  Bamford  v.  H^atts,  2     Towsend,  2  Moll.  242,  n. 
Beay.  201 ;   Nicholson  v.  Foster, 


WHITLA  V.  HALLIDAY. 


Pj-  May  12. 

This  was  a  bin  to  foreclose  a  mortgage,  granted  to  the  jq  aroit  by  a 
Plaintiff,  by  deed  bearing  date  the  22nd  of  October,  1836.  ^^^^^f"^ 

foreclosure 
and  sale,  the  heir  of  the  mortgagee  of  the  equity  of  redemption  is  not  a  necesnry  fwrty. 

It  is  not  imperative  upon  the  Plaintiff,  under  the  47th  General  Order,  to  set  down  the 
cause  to  be  heard  upon  an  objection  for  want  of  parties.  If  the  objection  be  untenable,  he  may 
disregard  it. 
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^- • 

Whitla 

V. 

IIallidat. 
Argument, 


The  mortgaged  premises  were  freehold.  The  legiloMt 
was  in  the  Plaintiff,  the  mortgagee.  The  iDortgagw,lf 
deed,  bearing  date  thelOthof  July,  1837,  g^rantedhisqtf 
of  redemption  to  Robert  Hallidayy  to  secure  the  ptpM  | 
of  a  sum  of  4000/. 


Robert  HcUliday  was  dead,  and  his  executors,  by  tkf  I 
answer,  insisted  that  George  Halttda^y  the  heir  of /laM  | 
Hallidayy  was  a  necessary  party  to  the  suit. 

The  cause  was  set  down  by  the  Plaintiff,  upon  the  Ddo* 
dant*s  objection  for  want  of  parties,  under  the  47th  (kaei\ 
Order(a). 


Mr.  fVilliam  Brooke  and  Mr.  Burroughs  for  the  PUindl 

If  the  deceased  mortgagee  had  been  seised  of  the  lep 
estate,  his  heir  would  clearly  be  a  necessary  party,  inoidef 
to  convey  the  estate,  Scott  v.  Nicoll(jb)  ;  but  here  the  legd 
estate  is  in  the  Plaintiff,  and  the  heir  of  Robert  HaIUda§)i 
at  most  no  more  than  the  trustee  of  an  equity,  and  theiefoie 
ought  not  to  be  brought  before  the  Court,  Head  v.  Lwi 


Ca)  ''  That  when  the  Defendant 
shall,  by  his  answer^  suggest  that 
the  bill  is  defective  for  want  of 
parties,  the  Plaintiff  shall  be  at 
liberty,  within  fourteen  days  after 
answer  filed,  to  set  down  the  cause 
for  argument  upon  that  objection 
only :  and  the  purpose,  for  which 
the  same  is  so  set  down,  shall  be 
notified  in  the  docket  to  be  lodged 
with  the  Registrar,  in  the  form,  or 
to  the  effect  following,  that  is  to  say, 
*  Set  down  upon  the  Defendant's 
objection  for  wiuit  of  parties :'  and 


that  when  the  Plaintiff  shiU  iiot» 
set  down  his  cause,  but  shall  pn- 
cecd  therewith  to  a  hearii^.  nol- 
withstanding  an  objection  fbrwac 
of  parties  taken  by  the  answer,  be 
shall  not,  at  the  hearing  of  tk 
cause,  if  the  Defendant*8  objectioi 
shall  then  be  allowed,  be  entided. 
as  of  course,  to  an  order  for  Ubfftr 
to  amend  hb  bill,  by  adding  pa^ 
ties;  but  the  Court,  if  it  thinb  ft. 
shall  be  at  liberty  to  disnuss  th 
bill." — General  Order^  xhiL 
(/O  3  Russ.  476. 
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jTeynhamia).     It  does  not  appear,  however,  to  have  been        1843. 
the  subject  of  express  decision,  whether  or  not  the  heir  of  a      Wbitla 

deceased  mortgagee  of  freehold  property,  who  had  not  the  hallidat. 

legal  estate,  is  a  necessary  party.  Amment, 

Mr.  Moore  and  Mr.  Vance  for  the  Defendants. 

The  answer  in  this  case  was  prepared  before  the  new 
rules  had  come  into  operation :  according  to  the  old  practice 
a  Defendant  made,  by  answer,  every  objection  that  occurred 
to  the  pleader,  and  the  Plaintiff  either  amended  his  bill,  or 
disregarded  the  objection,  as  he  thought  fit.  In  this  case, 
the  objection,  for  want  of  parties  made  by  the  answer,  is, 
we  admit,  unfounded ;  and  would  not  have  been  made,  had 
the  counsel,  who  prepared  the  answer,  been  aware  at  the 
time  of  this  rule. 


The  Lord  Chancellor  : — 

It  is  not  absolutely  necessary  to  set  down  the  cause  to  be 
heard  upon  an  objection  of  this  nature.  It  is  true,  that  now, 
since  the  General  Rule,  which  is  a  highly  beneficial  one, 
the  Court  will  be  very  unwilling  to  listen  to  a  question  of 
parties  at  the  hearing  of  the  cause :  but  if  the  objection  be 
one,  which  is  altogether  without  foundation,  I  do  not  see 
why  the  Plaintiff  may  not  disregard  it.  This  case  is  some- 
what peculiar ;  for  though  the  objection,  which  was  taken 
by  the  answer,  is  now  abandoned  at  the  bar,  yet,  it  is  ad- 
mitted^  that  there  is  no  express  case  upon  the  point.  I  shall 
give  no  costs  against  the  party  making  the  objection  ;  but 
declare  that  George  Hallidayy  the*  heir-at-law  of  the  de- 
ceased mortgagee^  is  not  a  necessary  party,  and  let  the 

(a)  1  Cox,  57. 


Jwdffmtnt, 
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1843.         Plaintiff  have  his  costs   of  this  hearing  as  costs  in  tb^ 
Whitla       cause(a). 


Hai>liday. 

'**^^'"*"'*  Declare  that  George  Hallidayy  the  heir-at-law  of  Rober — '* 

Halliday^  in  the  bill  named,  is  not  a  necessary  party  to  thL  ^s 
suit;  and  let  the  Plaintiff  have  his  costs  of  this  hearing,  a^^ 
part  of  his  costs  in  this  cause. 

Reg.  Lib.  87,  fol.  390,  1843 


(a)    See  the  following  cases,  Richardson  v.  Larpent,  2  Yoon] 

which  have  been  decided  upon  the  &  C,  C.C.  507;  Bradstockr.  What 

corresponding  rule    in   England;  ley,  6  Beay.  451:  see  also  Iriit:^ 

Osborne  y.  Foreman,  2  Hare,  656;  Equity  Pleader,  303. 
Kershaw  v.  Clegg.  1  Phillips,  120; 


In  the  Matter  of  Bishop  GORE'S  Charity. 


Afoy  26. 


maif  2SO.         fp 

A  tesutor,  in     1  HIS  was  a  petition  presented  on  the  part  of  William  r. 

the  year  1690,  ,     .  r  ^i       •     i-i 

by  his  wiu  Mathew8j  secretary  to  the  Commissioners  of  Chantablc 

queathedcer-  Donations,  and  William  J,  M^  Causland^  by  and  on  behalf 

the°ein°mcii.***  ^^  ^^^  ^^^^  Commissioners,  praying  that  it  might  be  refer- 

ritabte^^urt***"  ^^^  '^  ^"®  ^^  ^^®  Masters  to  settle  and  approve  of  a  proper 

poses,  but  scheme  for  the  management  and  application  of  the  chari- 

without  naming  '^  ■  "^ 

any  trustee  or    table  funds  in  the  petition  mentioned,  and  to  inquire  whether 

derisee.  From 

the  death  of  the  any  and  what  proceedings  should  be  taken  to  enforce  the 

tesUtor  to  the  ,  ^  i     ,  .  /.   t 

present  time  recovery  thereof ;  and  that,  in  pursuance  of  the  provisions 
wL^appiled  of  the  52  Geo.  III.  c.  101,  and  1  Will.  IV.  c.  60,  some  fit 
rn^tL*wiii7pe!  ^"^  proper  persons,  to  be  approved  of  by  the  Master,  might 
oiSed.   Upon  a  y^g  appointed  trustees  of  said  charitable  funds,  and  that 

petition  pre-  ^^ 

sented  under 
the  Statutes 

52  Geo.  IIL  c.  101,  and  1  Will.  IV.  c.  60,  sUtiog  such  facts,  and  that  the  heir  of  the  tes- 
tator could  not  be  discovered,  the  Court  made  an  order  referring  it  to  the  Master  to  ap- 
point new  trustees  and  to  approve  of  a  proper  person  in  the  place  of  the  heir  of  the  testator 
to  oonvej  to  such  new  trustees. 
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^^ome  person  might  be  appointed  to  convey  said  charitable        1B43. 

%iDds  to  said  trustees,  when  so  appointed  or  approved  of.       in  the  Mat- 

TXB  OP  Bishop 
Gobk's  Cba- 
It  appeared,  from  the  petition,  that  Dr.  Hugh  Gore^  for-         bitt. 

hnerly  Bishop  of  Waterford  and  Lismore,  had,  by  his  last      statement. 
^mHi  and  testament,  bearing  date  the  13th  of  October,  1690, 
^fter  several  bequests  therein  mentioned,  bequeathed  and 
disposed  of  certain  impropriate  tithes,  of  which  he  was 
^•eised  in  his  own  right,  together  with  all  the  rest  of  his 
.estates,  real  and  personal,  towards  the  building  and  repair- 
i.ing  of  old  ruined  churches  within  the  diocese  of  Waterford 
\and   Lismore;  and  that  he  appointed  three  executors  of 
Lis  said  will,  who  duly  proved  the  same ;  that  no  person 
was  specially  named  in  said  will  as  trustee  or  devisee  of 
said  properties  so  devised ;  but  that  from  time  to  time  the 
several  successive  Bishops  of  the  said  diocese,  for  the  time 
being,  had  constantly  and  regularly  received  the  profits 
thereof,  and  applied  the  same  towards  the  charitable  pur- 
pose directed  by  the  said  will ;  that  by  the  provisions  of 
the  Church  Temporalities  Act(a)  the  Bishoprics  of  Water- 
ford and  Lismore  were  united  to  the  Bishopric  of  Cashel, 
and  the  lands,  &c.  belonging  thereto,  were  transferred  to 
Ecclesiastical  Commissioners.  The  petition  then  stated  that 
difficulties  had  arisen  with  respect  to  the  management  of  the 
property,  by  reason  of  there  having  been  no  trustee  named 
in  the  said  will,  nor  any  legal  appointment  of  the  Bishops  of 
Waterford  and  Lismore,  as  trustees  of  said  charity.     That 
search  had  been  made  to  ascertain  who  the  heir-at-law  of 
the  sa\d  Hugh  Gore  was,  but  without  effect ;  and  the  petition 
referred  to  the  proceedings  in  a  certain  cause  in  the  Court 
of  Chancery,  instituted  in  the  year  1743,  wherein  it  was 
stated  that  the  said  Hugh  Gore  had  died  without  leaving 
any  relation  or  heir-at-law  that  had  ever  been  heard  of. 

(a)  3  &  4  Will  IV.  c.  37. 


272^ 


1843. 
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The  Solicitor^  General  moved  the  prayer  of  the  petito^' 


In  TBK  Mat* 

™BE%  Cha^       Under  the  Statute  62  Geo.  III.  e.  101,  the  Court  h^-^ 
""'        jurisdiction  to  act  by  petition  in  cases  of  charities,  andth^ 
Ar^nmmL      Statute  1  Will.  IV.  c.  60,  supplies  the  Court  with  still  moi^ 
extensive  powers,  both  in  cases  of  mere  charity  and  oftnmU' 
In  this  case  the  devise  created  a  trust,  and  the  heir  o^ 
the  testator  consequently  became  a  trustee ;  the  Court  will, 
therefore,  send  the  case  to  the  Master  to  approve  of  new 
trustees  for  the  purposes  of  the  will ;  and,  as  the  heir  of  the 
testator,  the  constructive  trustee,  cannot  now  be  diico- 
vered,  will,  under  the  23rd  section  of  the  later  Statute,  ap* 
point  a  person  to  convey  in  the  place  of  such  unknown 
trustee. 


The  Lord  Chancellor  made  the  following  Order:— 
Order.  Refer  it  to  the  Master  to  settle  and  approve  of  a  proper 

scheme  for  the  management  and   due  application  of  the 
charitable  funds  in  the  pleadings  mentioned ;  and  let  the 
Master  inquire  and  report  whether  any  and  what  proceed- 
ings, and  against  whom,  should  be  taken,  to  enforce  the 
recovery  of  the  arrears  of  such  charitable  funds ;  and  let 
the  said  Master  approve  of  such  number  of  fit  and  proper 
persons  as  he  shall  deem  necessary  to  be  trustees  of  the 
said  charitable  funds  and  premises ;  and  of  some  fit  per8O09 
to  be  appointed  in  the  place  of  the  heir  of  the  said  Dr« 
Hugh  Gorcj  deceased,  formerly  Bishop  of  Waterford  ani 
Lismore,  to  convey  the  said  charitable  funds  and  premise^ 
to  such  new  trustees  as  shall  be  appointed  of  the  said  cha-^ 
ritable  funds ;  and  let  the  Master  tax  the  costs  of  the  peti^ 
tioners,  and  reserve  payment  thereof,  and  further  order,  un^ 
til  the  return  of  the  Master's  report. 

Reg.  Lib.  fol.  37,  184$  - 
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^-.  May  26. 

KLR.  Serjeant  Warren^  on  the  part  of  the  Defendant,  Wher«amo- 

_  _  111  .  tion  ii  properly 

^ames  O  Sullivan^  moved  that  the  answer  purporting  to  moreAbie  at 
e  the  answer  of  James  O* Sullivan^  and  Calheriney   his  ought tobe 
rife,  should  be  taken  off  the  file,  and  that  the  Defendant  ^^^^th^h'if 
ught  beat  liberty  to  file  such  answer  to  the  Plaintiffs'  bill  £^°^^^ 
s  he  mieht  be  advised  ;  or  that  the  said  Defendant,  Joiner  of  portponing  » 

^  ^  cause  in  tho 

V  Sullivan^  might  be  at  liberty  to  file  a  supplemental  an-  Lord  Chanoei- 

lor'i  lift  of 

irer  thereto,  and  that  the  hearing  of  the  cause  should  be  oauses  for 


08tponed  accordingly. 

The  Lord  Chancbllor  inquired  why  this  matter  had 
ot  been  moved  at  the  Rolls  ? 

Mr.  Serjeant  Warren  stated  that,  according  to  the  prac- 
ce,  a  motion  would  not  be  entertained  at  the  Rolls,  the 
Sect  of  which,  if  granted,  would  be  to  postpone  a  cause, 
rhich  was  in  the  Term  list  of  causes  for  hearing. 

The  Lord  Chancellor  said  that  such  practice  was 
ery  inconvenient,  and  tended  only  to  embarrass  the  paper ; 
bat  as  such  had  been  considered  to  be  the  practice,  he 
/ould  hear  the  present  motion,  but  that  in  future  such 
notions,  according  to  the  ordinary  rule,  should  be  heard  at 
be  Rolls(a). 


(a)  Accordingly,  in  Metcalfe  v.  ginal  cause,  until  the  bill  in  the 
S^thmsouy  May,  )844,  an  applica-  cross  cause  should  he  answered^ 
Ion  to  stay  proceedings  in  an  ori«    was  remitted  to  the  Rolls. 


hearing. 
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itfoy  89,  30. 

Upon  tb«  pur-   JjY  indenture,  bearing  date  the  28th  of  February,  1832^* 

Tihiir  of  ftti  an- 
nuity granted    and  made  between  Richard  Kiddj  of  the  first  part ;  Georf^ 

and  the  Ufe  of    ^^ddj  of  the  second  part ;  John  Douglass  Johnstone^  9^ 

^d'ZdJTf^     the  third  part ;  and  William  O'Beime,  of  the  fourth  part  ^ 

deemabie  upon  ^^^^  reciting  the  title  of  Richard  Kidd  and  George  Kid^ 

dz  montba  no-  ^  ^ 

tice,apoli<7of  (q  certain  premises  therein  set  forth,  and  that  by  indeoture^ 

ingnrance,  '  ' 

which  had  been  bearing  date   the  10th  of  April,   1833,  the  said  JBtcAonT' 

effected  upon 

the  life  of  one    Kidd  had,  in  consideration  of  the  sum  of  460/.,  grranted  to 

of  the  grantors, 

was  assigned  to  the  Said  John  D.  Johnstone  an  annuity  of  61/.  for  the  life 

and  was  sub-'    ^^  ^^^  ^aid  George  Kidd:  and  that  by  a  further  deed  of  the 

^brh^/rar    ^^'^  ^f  January,   1834,  Richard  Kidd  and  George  KidT 

her  own  ex-      jj^j  granted  unto  the  said  John  D.  Johnstone  an  annuity 

pense*     x  ne 

lifehaTing  of  33/.  per  annum,  in  addition  to  the  former  annuity  oF 
dropped,  the  ' 

Company  paid  61/.,  to  be  paid  during  the  lives  of  the  said  Richard  mi 
the  amount  of 

the  insurance  Gcorge  Kidd :  and  after  further  reciting  an  agreement  that 

to  the  annui- 
tant.   The  an-  Richard  Kidd  and  George  Kidd  should  grant  an  additional 

subsequently      annuity  of  6/. :  it  was  witnessed,  that  in  pursuance  of  said 

rear°up^T'    agreement,  and  for  the  considerations  therein  mentioned, 

wnidte^t^'to '^^  the  said  Richard  Kidd  and  George  Kidd  did  grant  unto  the 

raise  the  ar-      gaid  John  D,  Johnstone  the  three  said  several  annuities  of 

rears : — Held, 

that  the  annul-  66/.,  33/.,  and  6/.,  amounting  in  the  whole  to  the  sum  of 

tant  was  not 

bound  to  giTo     100/.,  for  the  lives  of  the  said  Richard  Kidd  smd  George 

credit  for  the      Tr  •  j  t  i     i  •  <•    i  i     t         f  i 

amount  receir-  Kiddy  and  the  survivor  of  them ;  and  thereby  covenanted 
the^pouTy,  as  *®  P^V  ®^*'^  annuities  for  and  during  the  term  for  which 
rem'of^e*''  ^^^^  ^^^®  granted.     And  the  said  deed  further  witnessed* 


^"'"^tti^to   *^^^  ^^^  ^^^  better  securing  the  payment  of  the  said  annui- 
retain  same  as   ties,  the  said  Richard  Kidd  and  George  Kidd  demised  unto 

compensation 

for  the  diminu-  the  Said  William  O'Beirne  ail  the  premises  therein  partica^ 

tion  in  Talue  of  . 

the  annuity.      larly  mentioned,  to  hold  for  the  term  of  ninety-nine  year^^ 
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pon  trust  to  receive  the  rents  of  said  premises,  and  apply        ^0^^- 
le  same,  in  the  first  instance,  in  discharge  of  the  head-     Millikbn 
&snt  of  the  premises,  and  then  in  payment  of  the  said  annui-        Kidd. 
.€0,  at  the  times  and  in  the  manner  therein  mentioned  : 
^%id  the  deed  contained  a  power  of  repurchase,  on  the  part 
'^§  Michard  Kidd  and    George  Kiddy    upon   giving  six 
Hlonths*  notice  in  writing  to  the  said  John  D.  Johnstone^ 
»£  their  intention  so  to  do. 


Statement, 


By  indenture  of  the  4th  of  January,  1836,  John  D.  John^ 
fftmcy  in  consideration  of  900/.,  assigned  said  annuities 
:o  Mrs.  Anne  Milliken  ;  and  by  the  said  deed,  William 
tySeimey  with  the  consent  of  Johnstone^  assigned  the  said 
ierm  of  ninety-nine  years  to  Andrew  Milliken^  in  trust  for 
tbe  said  Anne  Milliken, 

The  bill  in  the  present  cause  was  filed  on  the  12th  of 
April,  1842,  by  Mrs.  Anne  Milliken  and  her  trustee, 
Andrew  Milliken  ;  it  stated  that  Richard  Kidd  had  died 
txk  the  month  of  June,  1840,  intestate,  and  without  issue; 
il&at  George  Kiddy  who  was  the  only  Defendant,  was  still 
alive,  and  that  there  was  an  arrear  due  upon  foot  of  the 
atimuities,  amounting  to  the  sum  of  120/.  3s.  Id.y  up  to  the 
SSth  of  March,  1842. 


The  bill  prayed,  that  the  three  several  annuities,  amount- 
ing in  the  whole  to  the  sum  of  100/.,  might  be  decreed  to 
be  well  charged  upon  the  premises  therein  mentioned ;  that 
an  account  might  be  taken  of  what  was  due  on  foot  of  the 
said  annuity,  and  for  payment  thereof,  and  for  a  receiver ; 
and  that  such  receiver  might  be  decreed,  out  of  the  rents  and 
profits,  to  pay  the  said  arrears,  and  keep  down  the  accruing 
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gales  of  the  annuity,  as  the  same  might  thereafter  become 
due  and  payable. 

The  Defendant,   George  Kidd^  by  his  answer,  staled 
that  George  Kiddy  who  was  the  father  of  the  Defendant,  ai 
well  as  of  Richard  Kidd^  had  by  his  will  devised  the  pre- 
mises, which  were  chargeable  with  the  annuity,  to  Richard 
Kiddy  for  his  life,   and  after  his  decease,  in  case  of  hit 
dying  unmarried,  or  without  leaving  a  wife  or  child  liying 
at  the  time  of  his  death,  to  the  testator*s  surviving  sons : 
that  Richard  Kiddy  some  time  in  the  year  1830,  applied  to 
a  Mr.  Daniel  Brady  for  an  advance  of  200/.  upon  an 
annuity  charged  upon  the  premises  bequeathed  by  the  wilt 
of  his  father,  George  Kiddy  which  Brady  agreed  to  grant, 
but  required  an  insurance  for  such  sum,  to  be  procured 
upon  the  life  of  said  Richard  Kidd;  and  that  said  insurance 
was  accordingly  effected  in  the  name  of  Bradyy  but  at  the 
expense  of  Richard  Kidd  himself.    The  Defendant  further 
stated,  that  upoi^the  occasion  of  the  execution  of  the  deed 
of  the  10th  of  April,  1833,  it  was  agreed  that  JohnD. 
Johnstone  should  retain,  out  of  the  consideration  money 
for  the  annuity  then  granted  by  Richard  Kidd  to  Jofci- 
stonCy  sufficient  to  pay  oS  Brady ;  which  he  accordingly 
did,  and  obtained  an  assignment  of  said  policy  of  insurance^ 
by  deed  of  the  13th  of  April,  1833,  in  part  security  for  the 
sum  advanced  by  him  on  foot  of  said  annuity  :  that  of  the 
further  sums,  which  were  advanced  hy  Johnstone  to  Richard 
Kiddy  and  which  were  secured  by  the  deeds  of  January, 
1834,   and   February,  1835,   he,  the   Defendant,  George 
Kiddy  had  never  received  a  shilling,  and  that  he  was  a  mere 
surety  in  the  transaction  for  his  brother,  Richard  Kidd: 
that  upon  the  execution  of  the  assignment  of  the  4th  of 
January,  1836,  the  said  policy  of  insurance  was  assigned 
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>  the  Plaintiff,  ^nncMt7/iA^,  by  a  contemporaneous  deed, 
nd  that  upon  or  since  the  death  of  Richard  Kiddy  the  said 
tnne  Milliken  had  received  the  full  amount  of  the  policy 
lom  the  Insurance  Office  :  and  the  Defendant  submitted 
bat  the  Plaintiff,  Anne  Milliken,  was  bound  to  give  credit 
Mr  the  amount  thereof  out  of  the  sum  which  should  be 
>und  to  be  due  upon  foot  of  the  annuity. 


1848. 


Mr.  Serjeant  Warren^  Mr.  Serjeant  Keatingey  and 
4r.  Burroughsy  for  the  Plaintiffs. 

There  is  no  foundation  for  the  equity  which  the  Defen- 
atnt  seeks  to  establish  in  this  case.  The  annuitant  was 
ot  under  any  obligation  to  keep  up  the  insurance ;  but 
ieely,  of  her  own  accord,  and  at  her  own  expense,  she 
lought  proper  to  maintain  it ;  and  she  is,  therefore,  clearly 
ntitled  to  reap  the  benefit  of  what  was  thus  her  vo- 
intary  act.  Godsall  v.  Boldero(a)y  no  doubt,  establishes 
lat  a  contract  of  this  kind  is  in  its  nature  a  contract  of 
idemnity ;  but  that  case  was  decided  upon  a  Statute(A) 
rluch  is  not  in  force  in  this  country.  All  the  cases  upon 
bis  subject  were  much  considered  in  the  case  of  Humphrey 
•.  jirabin(c),  the  converse  of  the  case  now  before  the 
>>iirt,  where  it  was  held  that  a  judgment  creditor,  who 
lad  insured  the  life  of  his  debtor,  and  had  received  the 
anount  from  the  Insurance  Office,  could  not,  in  a  foreclo- 
mre  suit  by  a  mortgagee,  whose  security  was  subject  to 
the  judgment,  be  obliged  to  set  off  against  the  debt  the 
mm  so  received  by  him  under  the  insurance.  The  pecu- 
liarity of  the  present  case  arises  from  the  fact  of  the  an- 
nuity being  still  continuing.    But  even  supposing  that  the 
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jirpwnent. 


(a)  9  East,  72. 

(6)  14  Geo.  III.  c.  48. 


(c)  Lloyd  &  G.  temp.  Planket,  318. 
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Mr.  CorbaUis  and  Mr.  Loughnanef  for  the  DAtM, 
The  insurance  in  this  case,  which  was  originally  «fai 
on  the  occasion  of  the  loan  b^  Brady ^  was  obtained  tfi 
expense  of  Richard  Kidd  himself;  and  upon  the  iqwfi^ 
of  that  loan,  it  became  the  absolute  property  officii 
Kidd ;  and  though  assigned  by  him  to  JohMMiimt^  jili 
was  only  as  an  additional  security,  to  protect  the  wm 
tant ;  a  mere  contract  of  indemnity.  The  case  of  jPHji 
V.  Ea8twood(a)i  decided  by  your  Lordship,  fomifllNili 
principle,  by  which  this  case  is  to  be  governed.  Eif^ 
Andrewaip)  goes  still  further ;  there  a  sum  of  money,  lU 
was  payable  on  the  contingency  of  ^.  suniving  JBii 
assigned  to  secure  a  debt  due  by  the  debtor.  The  asagi 
out  of  his  own  funds,  having  insured  the  life  d 
Sir  Thomas  Plumer  held,  that  the  sums  received  nnde 
insurance  should  be  brought  into  the  account.  II 
insurance  in  this  case  had  been  effected  for  the  i 
amount  of  the  sum  paid  for  the  annuity,  is  it  not 
that  upon  payment  under  the  insurance,  the  annuity  ^ 
be  extinguished  ?  It  is  to  be  remembered  also,  th 
annuity  is,  by  the  express  provisions  of  the  deed, 
redeemable,  upon  giving  six  months'  notice.  Suppo 
Defendant  were  now  to  offer  to  redeem,  could  it  be  f 
that  the  sum  thus  received  by  the  Plaintiff  was  not 
taken  into  the  account,  and  held  to  be  a  part  of  th 
paid  for  the  redemption  ? 


(u)  Lloyd  &  G.  temp.  Sugden,  270.        (ft)  2  Rose,  410. 
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^  Lord  Chanjcellor  : — 

must  look  through  the  deeds  before  I  decide  this  point. 
>  not  apprehend  that  there  is  any  great  difficulty  in  it. 
5  case  of  Phillips  v.  Eastwood(a)y  as  I  recollect  it,  was 
annuity  transaction,  which  had  been  turned  into  a  loan  ; 

I  considered  the  policy  as  one  of  the  securities  for  the 
I  9  and  held  that  it  was  a  debt  due  to  the  party  who  had 

the  money.  This  is  rather  a  singular  transaction. 
^arcfA^t^  granted  an  annuity  to  Brady ^  in  the  common 
^ ,  for  his  own  life,  and  an  insurance  was  effected  upon 
life,  for  the  sum  of  200/.  Afterwards,  A^Wd re-purchased 
annuity,  and  the  policy  was  treated,  both  in  the  instru- 
nt  securing  the  annuity,  and  also  upon  the  redemption,  as 
lere  security  for  the  sum,  for  which  the  annuity  had  been 
uited,  and  it  was  accordingly  transferred  to  Kidd  himself. 
>w,  in  the  ordinary  course  of  business,  when  the  grantee 
an  annuity,  not  being  under  any  obligation  to  keep  up 
insurance  upon  the  life  of  the  grantor,  does  in  point  of 
jt  insure,  the  policy  belongs  to  the  gr^tee,  because  he 
ys  the  premium,  which,  to  that  extent,  diminishes  the 
nuity.  In  this  case,  the  policy  appears  to  me  to  have 
Bn  treated  as  a  security  for  the  annuity,  or  rather  for  the 
isideration  money. 


The  transaction  of  1833  followed,  when  Richard  Kidd 
Em  ted  an  annuity  of  61/.  to  Mr.  Johnstone^  for  the  life  of 
eorgeKidd,  and  on  that  occasion  he  assigned  io  Johnstone 
5  policy  of  insurance  on  his  own  life  for  200/.,  which, 
I  have  already  stated,  had  been  transferred  to  him  when 
re-purchased  the  annuity  granted  to  Brady.  My  im- 
sssion  on  the  deeds  is,  that  the  policy  was  intended  to  be 


VOL.  IV. 


(tf)  Lloyd  &  G.  temp.  Sugden,  270. 
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a  security  for  the  consideration  money,  that  ii|ir| 
return  of  the  money  ;  but  as  there  was  no  coDtnetal 
part  of  the  grantee  to  keep  up  the  policy,  tlieqari 
which  now  arises  is,  what  is  the  effect  of  his  hanigi 
tinued  it?  In  1835,  there  having  been  in  the  pun 
year  another  annuity  of  33/.  granted  to  the  me  1 
Johnstone^  for  the  lives  oi Richard  and  George  SiM,\ 
annuities  were  increased  to  an  annuity  of  IQOL,  uim 
lidated  so  as  to  form  one  annuity  for  the  lives  of  fiel 
and  George  Kiddy  and  the  life  of  the  survivor,  tail 
policies  of  insurance  for  700/.  were  effected  upon  tkel 
George  Kidd.  In  1836  this  consolidated  annuity  al 
policies  of  insurance  were  assigned  to  the  PlaintiE  Ii 
year  1840  Richard  Kidd  died,  and  the  Phuntiffnd 
from  the  company  the  200/.  for  which  Richari%^ 
been  insured.  Now,  it  seems  to  have  been  forgottai 
argument,  that  upon  that  event  the  annuity  was  noli 
of  the  same  value  as  before.  An  annuity  for  one  Bfe 
obvious,  is  not  of  the  same  value  as  an  annuity  i 
lives ;  and,  therefore,  though  the  200/.  has  been  rei 
though  the  Plaintiff  has  got  the  fruit  of  the  payme 
has  made  on  foot  of  the  insurance,  yet  the  annuity  h 
proportionably  decreased  in  value.  This  annuity  is  n 
an  annuity  for  the  life  of  the  survivor.  Redeemed 
be ;  and  if  so  it  must  be  redeemed  by  one  paymei 
whole  consideration.  But  redeemed  it  need  not  bi 
is  not  compulsory  upon  the  grantor  to  redeem  it, 
not  probable  that  he  will  now  do  so,  because  the 
is  not  now  worth  the  original  consideration  money 
prehend,  therefore,  that  the  annuitant  will  be  em 
retain  the  200/.,  as  a  compensation  for  the  loss  of 
It  is  quite  clear  that  the  200/.  ought  not  to  be  at 
discharge  of  the  arrears  of  the  annuity.     I  cannot 
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the  parties  intended  the  policy  to  have  been  kept  up 
le  purpose  of  paying  arrears,  which  ought  never  to 
been  permitted  to  accrue.     I  cannot  so  decide  unless 
appear  to  be  the  contract  of  the  parties.  It  is  equally 
that  it  ought  not  to  be  applied  to  a  partial  redemption, 
use  the  annuitant  is  not  bound  to  submit  to  a  partial 
nption.     He  is  entitled  to  a  complete  redemption,  or 
at  all.     What,  then,  am  I  to  do  with  this  money  ?    I 
ot  give  it  to  a  person  by  whom  the  expense  of  the  pre- 
n,  properly  speaking,  was  not  defrayed,  and  take  it 
r  from  the  person  who  has  sustained  that  expense.     I 
ider  that  the  time  is  not  come  for  disposing  of  the 
.,  and  that  it  will  not  have  arrived  until  the  grantor 
»  to  redeem.     If  ever  that  time  should  come,  and  the 
tor  should  seek  a  redemption,  which  must  be  an  entire 
mption,  the  question  will  properly  arise,  whether  this 
'•  is  to  form  part  of  the  consideration  for  the  redemp- 
If  the  annuity  should  never  be  redeemed,  the  con- 
enee  of  holding  otherwise  would  be,  that  the  annuitant 
Id  not  get  back  his  consideration  money.     The  receipt 
be  Plaintiff  of  the  200/.  now  is  merely  accidental.  The 
dropped,  and  the  money  became  payable ;    but  the 
aity  was  damaged  by  so  much.     No  doubt  the  annuity 
ill  of  the  same  amount,  but  it  is  not  the  same  in  point 
jture  duration.     If  the  annuity  had  been  granted  but 
>ne  life,  and  that  life  had  been  insured,  there  would  be 
loubt  as  to  the  Plaintiff's  right  to  the  amount  of  the 
irance.     This,  therefore,  is  but  the  payment  of  part  of 
re-purchase  money  in  anticipation  ;    and  supposing 
annuity  is  not  redeemed,  the  Plaintiff  will,  upon  the 
of  the  surviving  life,  receive  the  entire  consideration 
ley,  which,  in  the  view  I  have  taken,  appears  to  me  to 
e  been  intended  to  be  the  bargain  between  the  parties, 
u  2 
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^^^'        The  dropping  of  the  life  is  merely  accidental,  and  is, 

fore,  a  circumstance  over  which  the  Court  can  ban  Mfl 
trol.     The  question,  however,  is   of  considerable  i 
Jtid^iZnt.      tance,  and  I  shall  reserve  my  final  judgment. 


May  30.         XhB  LoRD  CHANCELLOR  I — 

I  have  read  over  the  documents  in  this  caaej  and  ill 
to  the  opinion  I  have  already  expressed. 

It  is,  as  I  stated,  rather  a  singular  case,  arising 
pally  from  the  circumstance  of  there  being*  two 
The  annuity  was  for  the  lives  of  the  two  g^ranton, 
the  life  of  the  survivor.  Insurances  were  effected  ^ 
their  lives,  sufficient  to  cover  the  consideration 
one  for  200/.,  upon  the  life  of  Richard  KuUj  and  M 
amounting  to  700/.,  upon  the  life  of  Geffrey  the 
grantor.  There  is  nothing,  however,  to  distingoisli  di 
case  from  the  common  one  of  a  life  annuity,  secured  If 
means  of  an  insurance  upon  the  life  of  the  grantor,  if 
annuity  being  of  such  amount  as  to  enable  the  grantec^i 
addition  to  interest,  to  keep  up  a  policy  of  insurance,  so  i 
eventually  to  secure  the  repayment  of  the  principal  b 
such  a  case,  the  grantee  may  either  put  the 
wholly  into  his  pocket,  and  thus  become  his  own  insurer,* 
effect  an  insurance,  and  thus  secure  the  payment  oftk 
money  at  the  death  of  the  cestui  que  vie.  Here  the  ii 
ranees  were  for  different  sums,  and  at  different 
Nobody  could  have  anticipated  that  the  result  woJ 
have  been  different  from  what  it  is.  Nobody  could  bw 
supposed  that  the  two  lives  would  fall  at  the  same  instsBL 
One  or  other  must,  in  the  ordinary  course  of  events,  law 
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=Bidffopped  first.     That  has  occurred,  which,  from  the  nature        i84d. 


V, 
KiDD. 

JudjfmetU, 


'  the  transaction,  must  have  been  expected,  that  instead     milmkew 

'  the  whole  consideration  money  being  paid  at  once,  an 

istalment  of  it  has  been  received.     A  portion  has  come  to 

band  during  the  continuance  of  the  annuity.     The  remain- 

ier  will  be  paid  when  the  annuity  falls,  at  the  death  of  the 

surviving  cestui  que  vie.     But  I  can   do  nothing  with 

this  money.     The  party  received  it  in  payment  of  a  por- 

^^on  of  the  value  of  the  annuity.     What  may  be  the  effect 

-     €>f  this  state  of  things,  in  the  case  of  a  re-purchase  of  the 

Annuity,  I  do  not  feel  myself  called  upon  to  consider  :  and 

o&f^I  desire  to  be  understood  as  not  deciding  that  point.     All 

mfrl  decide  is,  that  there  is  to  be  relief  according  to  the  prayer 

4»^  the  bill,  and  that  the  200/.  is  not  to  be  taken  into  the 

ffrsmiuity  account. 


Declare  the  annuities  in  the  pleadings  mentioned,  mak-  Decree. 
ing  together  100/.  per  annum,  well  charged  on  the  houses 
imd  premises  comprised  in  the  deed  of  annuity,  bearing 
date  the  28th  of  February,  1835.  Refer  it  to  the  Master 
to  take  an  account  of  what  is  due  to  the  Plaintiff  on  foot  of 
said  annuity  of  100/.  per  annum.  Let  the  Defendant  pay 
to  the  Plaintiff  the  sum  which  shall  be  found  due,  on 
taking  said  account,  together  with  the  Plaintiff's  costs  in 
the  cause,  when  the  same  shall  be  taxed  and  ascertained. 
Refer  it  to  the  Master  to  appoint  a  receiver  over  the 
houses  and  premises  comprised  in  the  said  deed  of  annuity, 
bearing  date  the  28th  of  February,  1835  ;  and  let  the  said 
receiver  pay  the  arrears  of  the  said  annuity  of  100/.  per 
annum,  and  keep  down  the  accruing  gales  thereof.  Liberty 
to  either  party  to  apply  to  this  Court,  as  there  may  be 
occasion. 

Reg.  Lib.  88,  fol.  29,  1843. 
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*  -    "   *         " 
May  27. 

The  Court  will 
not  allow  a  ro- 
ceirer,  who  has 
not  aceoanted 
within  the  time 
preaeribedby 
the  148th  Ge- 
neral Order, 
hia  poondage, 
upon  a  consent 
signed  by  the 
guardians  of 
minors  inte- 
rested in  the 
ftmds. 


DBASE  V.  REILLY. 

1  HIS  was  a  motion  to  make  a  consent  a  rule  of  Cii 
The  terms  of  the  consent  were,  that  the  reoeirer  bl 
cause  should  be  allowed  his  poundage,  notwitlotai 
that  he  had  not  accounted  within  the  period  presetiM 
the  148th  General  Order. 

There  were  minors  in  the  cause,  but  the  conMBti 
signed  by  their  guardians. 

The  motion  had  been  originally  made  at  the  RoDs^ ! 
was  there  refused,  and  the  present  application  was  bra) 
by  way  of  appeal  from  the  dedsion  of  his  Honor. 

Mr.  Codd^  in  support  of  the  motion,  stated,  that  die  <k 
had  originated  with  the  parties  in  the  cause,  who  were  * 
deavouring  to  effect  a  settlement  of  the  matters  in  thee 
troversy,  and  were  anxious,  pending  such  arrangemot, 
save  the  expense  of  passing  the  account. 


Judgment, 


The  Lord  Chancellor  refused  the  motion,  sayini^t 
nothing  required  to  be  more  strictly  watched,  tlian  the  [ 
sing  of  receivers'  accounts :  that  where  the  parties  wen 
competent  to  consent,  they  of  course  could  deal  with  thee 
as  they  pleased ;  but  that  where  there  were  minors  ia 
cause,  the  Court  would  not  sanction  any  such  arrangen 


m 
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THOMPSON  V.  HEFFERNAN.  1843. 


Jjjj,   ....    .  .  May  29. 

Hhi  bill  m  this  cause  was  filed  hy  Edward  Thompson,  Where  »di»po- 

\tihe  nephew  and  administrator  of  Thomas  Thompson,  and  b^i^teird^^o 

it    prayed   for  a  discovery  from  the   Defendant  fViUiam  »  jZST/^" 

JBeffernan,  and  an  account,  of  the  personal  assets  of  the  ***  *'^^'^'  * 

*  mere  general 

Intestate,  Thomas  Thompson,  which  had  come  to  his  hands,  »t»tement  of 

'the  fact  of  a 

and  that  the  Plaintiff,  as  the  personal  representative  of  the  gift  haying 

-  J        ,    ,  been  made,  U 

deceased,  might  be  declared  entitled  to  the  same.  not  lofBdent ; 

the  Court  re- 
qoirei  to  be  in- 

The  bill  stated,  thdit  Thomas  Thompson,  who,  at  the  pe-  m^  minute* 
riod  of  his  "decease,  was  much  advanced  in  years,  departed  J^'^^l^' 
this  life  at  Templemore,  in  the  county  of  Tlpperary,  on  the  '^J®"'  ^^ "° 
Slst  of  December,  1838;  that  he  had  been  always  in  the  the  gift  was 

^  made,  and  in 

habit  of  keeping  in  his  house  his  money,  being  unwilling  what  condition 

of  mind  and 

to  invest  the  same  in  the  bank  or  on  any  security  ;  that  at  bodytheaUeged 

the  time  of  his  decease,  he  was  possessed  of  a  large  sum  of     it  jg  eaten. 

money,  amounting  at  least  to  1200/.,  and  also  of  household  validity  of  a 

goods  and  furniture  ofthe  value  of  about  100/.;  that  the  De-  ^''<^j\'^''[^ 
o  '  cau9d,  that  the 

fendant,  the  Rev.  William  Heffernan,  was  the  Roman  Ca-  ™oney»  <>«•  the 

subject  of  the 
tholic  clergyman  of  Templemore,  and  as  such  attended  the  gift*  ihould  be 

actually  handed 
intestate  in  his  last  illness  ;  and  that  immediately  upon  his  oTer  at  the 

death  he  possessed  himself  of  all  the  intestate's  money  and 
household  property,  alleging  that  the  intestate  had,  pre- 
viously to  his  death,  given  the  same  to  him  as  a  donatio 
mortis  causa.  The  bill  charged  that  the  int^tate  had  never 
^ven  the  same  to  the  Defendant,  that  no  right  or  property 
could  have  passed  in  the  same,  without  some  actual  tradition 
or  transfer,  and  that  none  such  ever  took  place ;  but  that  on 
the  contrary,  after  the  decease  of  Thompson,  on  the  Slst 
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1843.         of  December,  he  had  received  from  one  Dorcas  Greene^  vl 


Tbompsom     was  the  housekeeper  of  the  intestate,  a  large  bundle  of  bai 
Hbffebrav.    notes ;  and  that  he  refused  to  account  for  the  same,  or 
SttumZnt.     disclose  the  particulars  of  the  assets  of  the  deceased. 

The  Defendant  in  bis  answer  admitted  that  he  was  one 
the  Roman  Catholic  curates  of  Templemore,  and  as  su 
attended  the  deceased  in  his  last  illness ;  that  he  was  i 
quainted  with  him  for  upwards  of  twelve  years,  during  whi 
period  he  had  led  a  very  secluded  and  retired  life,  sepanti 
and  estranged  from  his  relations;  but  that  he  (theDefendai 
had  always  lived  with  him  upon  terms  of  the  closest  friendsh 
which  continued  up  to  the  period  of  his  death.  Hestated,  tl 
he  was  sent  for  by  the  intestate  on  the  evening  of  the  3C 
of  December,  and  accordingly  attended  him ;  that  wh 
he  was  about  to  leave  the  room,  the  said  Thompson^  bei 
in  such  his  last  illness,  and  fully  conscious  of  his  approac 
ing  death,  in  the  presence  of  Dorcas  Greene,  directed  t 
^d  Dorcas  Greene  to  hand  to  him  (the  Defendant)  a  sc 
of  money,  which,  the  intestate  said,  was  in  a  certain  box 
his  bed-room,  and  which  he  then  pointed  out ;  and  he  tc 
Defendant  to  pay  thereout  to  Dorcas  Greene^  who  had  be 
his  housekeeper  for  many  years,  the  sum  of  5  W. ;  to  pay 
Maria  Woods,  the  sum  of  5/. ;  also  to  pay  thereout  his  i 
neral  expenses ;  and  he  then  directed  Defendant  to  retf 
and  keep  the  remainder  of  said  money  as  his  own  privs 
property.  The  Defendant,  by  his  answer,  then  proceec 
to  state,  that  the  intestate  at  the  same  time  took  from  ^ 
pocket  of  his  trowsers  (which  during  the  whole  time 
his  illness  he  kept  secure  under  his  pillow)  the  key  of  ^ 
said  box,  and  handed  it  to  the  said  Dorcas  Greene  for  ^ 
purpose  aforesaid ;  but  that,  as  it  was  then  late  in  the  ev^ 
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ing  he  did  not  take  the  said  money  that  night,  but  said  he        1843. 
would  call  in  the  morning.  Thompsoit 


The  answer  then  stated,  that  on  the  following  morning, 
about  the  hour  of  8  o'clock,  the  said  Thompson^  being  in 
full  possession  of  his  faculties,  and  conscious  of  his  approach- 
ing dissolution,  again  directed  the  said  Dorcas  Greene  to 
band  to  Defendant  the  said  money,  which  he  had  as  before 
mentioned  directed  to  be  given  to  Defendant  on  the  pre- 
vious evening ;  that  Dorcas  Greene  thereupon  opened  the 
box,  took  out  of  it  the  said  money,  and  in  the  presence, 
and  by  the  direction  of  the  intestate,  handed  it,  to  the 
amount  of  between  600/.  and  700/.,  to  the  Defendant;  that 
in  the  latter  part  of  the  same  day  Defendant  again  called 
to  see  intestate,  who  was  then  perfectly  conscious,  and  did 
not  express  any  wish  to  revoke  the  said  disposition  of  the 
money,  which  be  had  so  made,  but  seemed  to  be  quite  sa- 
tisfied therewith.  The  Defendant  then  stated  that  the  de- 
ceased departed  this  life  about  the  hour  of  three  o'clock  on  the 
afternoon  of  the  same  day ;  and  he  submitted  to  the  Court 
that  the  gift  was  a  donatio  mortis  causdy  and  was  attended 
with  all  the  legal  characteristics  of  a  gift  in  contemplation 
of  death ;  And  that  he  was  entitled  to  retain  the  subject- 
matter  of  said  gift,  in  opposition  to  the  claims  of  the  Plain- 
tiff, or  of  any  of  the  next  of  kin  of  the  deceased. 

The  Defendant  also  stated,  that  he  paid  the  50/.  to  Dorcas 
GreenCf  and  the  51.  to  Maria  Woods^  and  about  the  sum  of 
30/.  for  the  funeral  expenses  of  the  deceased. 

On  the  part  of  the  Plaintiff,  the  evidence  of  Maria 
ilf^Coiiit  was  read;  she  stated,  that  she  did  not  live  with 


Heffebkan. 
Statement, 
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1843. 


SiaUwumi. 


the  late  Mr.  Thompgan^  but  was  employed  daily  to  assist 
the  servant  who  lived  with  him,  and  for  the  laat  month  had 
never  left  the  house,  day  or  night,  except  occasionally. 
That  on  the  30th  of  December,  the  deceased  was  evidently 
dying,  that  he  spoke  but  at  intervals  during  the  day,  ancLi 
was  in  a  very  exhausted  state ;  that  between  the  hours  o^ 
eight  and  nine  o'clock,  while  the  witness  was  supportingM 
him,  they  perceived  that  he  was  worse,  and  told  him  tha*^=^ 
he  was  dying ;  to  which  he  replied,  in  a  peevish  manner*— 
**  that  he  was  not ;"  that  she  then  asked  him,  might  shelocIS 
up  the  money,  which  was  at  the  head  of  his  bed ;  that  ImL.  - 
desired  her  do  so,  which  the  ¥dtness  accordingly  dicS 
and  gav^  the  key  to  Greene^  the  housekeeper,  who  w^ai 
lying  at  the  foot  of  the  bed.  The  witness  then  stated,  tk  ^ 
the  latter  then  went  up  to  the  head  of  the  bed  and  ask^^* 
the  dying  man,  if  she  might  send  for  father  Htffeman^  'tt:^ 
settle  with  him  any  matters  he  might  have.  He  said  <<  n<^  ^ 
two  or  three  times  ;  but  being  pressed  on  the  subject,  av=B 
upon  his  muttering  something,  which  the  witness  could  rm  ^ 
distinguish,  Mr.  Heffeman  was  sent  for.  In  an  hour  afC 
he  came  to  Mr.  Thompson^  and  on  his  entering  the  rooi 
observed  that  Dorcas  Greene  had  always  told  him,  that 
was  the  person  to  attend  Mr.  Thompson  in  his  dying 
ments;  to  which  observation,  however,  the  dying  man  i 
no  reply.  The  witness  stated,  that  she  was  then  turned  a^  '^ 
of  the  room,  but  remained  close  to  the  door,  which  was  or^ 
partially  closed,  and  heard  everything  which  was  said  with  :S- 
The  first  thing  the  Defendant  did,  was  to  christen  JV^H 
Thompson  ;  and  she  heard  him  say,  "  I  am  going  to  chi^:^ 
ten  you,  Thomas  Thompson^  over  again,  that  you  may  c=^ 
in  the  Catholic  faith;"  and  after  making  use  of  some  wor^:-"^ 
which  the  witness  did  not  understand,  and  concluding  t^  ^ 
ceremony,  he  then  asked  Mr.  Thompson,  what  he  intended    ^ 
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do  with  his  money  ;  to  which  the  other  said  he  intended  to         '843. 

leare    50L  to  Dorcas  Greene^  and  5L  to  Maria  Woods.     THOMPtoir 

Tie   Defendant  then  said,  **  on  the  word  of  a  clergyman    HspFsmvAir. 

and  WL  gentleman,  whatever  you  desire  me  to  do  with  your     st^utmetu, 

iBoiiey,  I  will  do  it,  after  paying  your  funeral  expenses/' 

Tbe  intestate  replied,  he  might  do  as  he  liked  with  the  re- 

iBstxider.    The  clergyman  then  asked  him,  where  he  could 

get  tlie  money  to  pay  the  l^acies  and  funeral  expenses ; 

^A&n,  Mr.  Thompsom  said  Dorcas  would  give  it  to  him. 

The  witness  then  stated,  that  the  Defendant  retired  that 

lught  without  taking  any  money,  and  in  less  than  an  hour 

^  deceased  b^;an  to  rave ;  that  the  Defendant  returned  the 

i>ext  morning  about  seven  o'clock ;  that  Mr.  Thonipson  was 

^t&  lying  in  a  state  of  insensibility ;  that  the  Defendant 

^ei^t  up  at  once  to  Dorcas  Greene^  the  housekeeper,  and 

^^^  she  opened  a  box,  and  taking  out  some  money  handed 

'^  t^^  him ;  whereupon  he  left  the  house  immediately,  with* 

^^^  speaking  to  any  person. 

-Horciu  Greencj  the  housekeeper,  was  examined  on  the 
P^^s^  of  the  Defendant.  She  stated,  that  she  had  known 
^^  deceased  for  many  years,  during  which  time  she  had  re- 
^^^  with  him  as  housekeeper :  that  he  had  lived  upon  the 
^'^^^t  friendly  terms  with  the  Defendant,  Heffeman^  who 
^"Mrays  attended  him  when  he  was  in  any  trouble.  With 
"^^^^pect  to  the  transaction  of  the  30th  of  December,  the 
^S^tnese  stated,  that  the  intestate,  who,  though  he  was  in  a 
^"^ry  feeble  state,  was  yet  sound  in  his  mind,  received  the 
'^^^efendant  with  a  warm  welcome,  having  sent  for  him; 
said  to  the  witness,  *'  Give  the  money  you'll  find  in 
coat  pocket,  in  the  box,  to  Father  Heffeman  ;'*  and 
%]iat  he  then  said  to  the  Defendant,   <*  There  is  50/.  for 
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' — 'f~ 


Thompsoh 
r. 

UEFrSMTA]!. 


Dorcas  Greene^  and  51.  for  Maria  Woods.     Give  that  sum 
to  them,  and,  after  paying  my  funeral  expenses,  do  as  you . 
like  with  the  rest  of  it."     The  Defendant  said  to-morrow^ 
would  do.     The  witness  further  stated^  that  she  used  to« 
keep  the  key  of  the  box  while  her  master  was  very  bad  ^ 
and  that  Mr.  Thompson  was  so  weak,  that  he  was  no' 
able  to  moan,  and  spoke  very  low.  The  witness  then  stated! 
that  the  Defendant  called  again   in  the   morning,  aboo^ 
eight  o'clock,  and  that  the  deceased  recognized  him  :  ihsm 
the  witness  then  went,  and  took  the  money,  which  she  foun 
in  the  pocket  of  the  coat  in  the  box,  and  banded  it  (a  larg^ 
bundle  of  notes,  she  did  not  know  what  the  amount  of 
was)  to  the  Defendant,  which  he  accordingly  put  into  h^ 
pocket,  in  the   presence  of  the  deceased.     The  witne^ 
stated,  that  the  dying  man  was  then  very  weak,  but  tL  s 
he  was  able  to  speak  :  she  did  not  recollect  what  was 
about  the  money,  but  she  thought  he  must  have  said  son 
thing  to  remind  her  of  giving  it  to  the  Defendant,  ^^  i 
sure  she  would  not  give  it  to  him,  or  go  to  the  box  for 
if  he  did  not  desire  her," 


Argument.  Mr,  Serjeant  Warren^  Mr.  Berwick^  and  Mr.  Sterlii^ 
for  the  Plaintiffs,  submitted,  that  the  statements  in  t0 
answer  of  the  Defendant  had  been  directly  contradicted  Er: 
the  testimony  of  the  Plaintiff's  witness,  Maria  M^Can^ 
and  that  they  were  also  inconsistent  with  the  account  giv^ 
by  the  Defendant's  own  witness:  that  the  alleged  gifts  we^ 
not  made  in  contemplation  of  death,  for  that  at  the  tin=:= 
when  it  was  said  that  the  intestate  had  given  the  mone^ 
he  had  declared  that  he  was  getting  better  :  and  lastly 
that  there  was  no  actual  delivery  of  the  money  at  the  tiii:^ 
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of  tbe  gift. 
were  cited. 


Janes  v.  Selby{a\  and  Walter  v.  Hodge{b\ 


1843. 


^f  r.  Moare,  and  Mr.  H.  G.  Hughes^  for  the  Defendant, 
contended  that  when  the  gift  was  made,  the  donor  was  in 
esctremig  ;  and  that  the  tradition  was  complete,  the  money 
being  handed  over  within  a  very  few  hours  after  the  decla- 
ration of  the  gift,  in  the  presence  of  the  intestate,  and 
without  any  change  of  intention  on  his  part. 


Thompson 

V. 

HsmmiiAir. 

ATgtUHtHt* 


Tub  Lord  Chancellor  : — 

VVhen  a  clergyman  attends  upon  a  person  in  his  last 
moxments,  and  sets  up  a  gift  from  the  dying  man  to  himself, 
tho    evidence  of  the  transaction  ought  to  be  perfectly  free 
from  all  suspicion,   and  such  as  to  leave  no  reasonable 
doixbt  in  the  mind  of  the  Court  as  to  its  truth.     A  death 
bed  is  not  the  fit  place,  nor  the  proper  time,  at  which  a 
cler;gyman  of  any  persuasion  should  look  to  his  own  per- 
gonal interest,  or  seek  to  obtain  the  property  of  the  dying 
^>^^A*     On  such  an  occasion,  if  a  man  has  a  testamentary 
uitention,  and  time  allows,  proper  advice  should  be  ob- 
^^^'Jed,  some  professional  person  should  be  sent  for,  and 
^^^^Uiterested  witnesses  called  in  :  all  due  solemnities  should 
attend  the  disposition  of  the  property.     Advantage  ought 
never  to  be  taken  of  a  man's  last  moments,  in  order  to 
^"''^iii  dispositions  of  his  property,  in  favour  of  persons  not 
^^'^Xiected  with   him  by  the  ties  of  blood  :    and  I  shall 
**^^yg  require  strong  evidence,  more  especially  in  the  case 
^^  ^  clergyman,  before  I  support  a  gift  made  in  extremis. 


Judgments 


Co)  Prec  Chan.  300.  v.  Markham,  7  Taunt.  224 ;  Gard- 

(ft)  2  Swanst  92 ;  see  also  Bum    ner  v.  Parker,  3  Madd.  184. 
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1843.  In  the  present  case,  there  appears  to  me  to  be  the 

TBOMPfloir  strongest  evidence  against  giving  effect  to  what  is  hen 
HxrvsmvAir.  <^^  &  bequest.  The  answer  of  the  Defendant  is  calcu- 
Aitoiiififf.  ^^  ^  ezdte  great  suspicion,  for  he  does  not  state  th< 
amount  of  the  money  which  he  took  from  the  dying  man'i 
house.  The  testimony  of  the  housekeeper  is,  that  she  hande< 
a  largre  bundle  of  notes  to  the  Defendant,  without  takinj 
any  precaution  to  ascertain  their  amount.  These  note 
the  Defendant  put  into  his  pocket ;  and  when  subsequent!] 
called  upon,  in  a  Court  of  Equity,  to  account  for  thi 
sum — ^which,  if  the  claim  he  sets  up  were  not  valid,  h. 
would  be  bound  to  refund — he  thinks  proper  in  In 
answer  to  state,  generally,  that  the  amount  was  betwee 
600/.  and  700/.  In  a  case  like  the  present,  to  support  sue 
a  disposition,  I  should  require  not  a  mere  general  stat^ 
ment  of  the  fact  of  a  gift  having  been  made,  but  to  1 
informed  of  the  most  minute  particulars  :  the  amount,  hc3 
it  was  §^ven,  where,  and  in  whose  presence,  and  in  wis 
condition  of  mind  and  body  the  alleged  donor  was  ;  in  fM 
all  such  particulars  as  might  be  expected  in  a  fair  transai 
tion.  The  Defendant's  case  is,  that  he  had  been  sent  for 
the  last  illness  of  Mr.  Thampsonj  and  that  in  the  preseim 
of  Dorccu  Greene^  the  housekeeper,  Thompson  direcC^ 
her  to  hand  to  the  Defendant  a  sum  of  money,  which 
said  was  in  a  certain  box  ;  that  he  directed  a  legacy  of  5^ 
to  be  paid  to  the  housekeeper,  and  a  sum  of  5/.  to  a  pers^ 
of  the  name  of  Woods,  and  told  the  Defendant,  after  p^ 
ment  of  the  funeral  expenses,  to  keep  the  remainder  as  M 
own  private  property.  The  Defendant  admits  that  he  cS 
not  take  away  the  money  at  that  time,  but  that  he  calK- 
on  the  following  morning,  and  took  it  away.  Now,  if  t^ 
Defendant's  statement  be  correct,  the  transaction  is  mc^ 
like  a  nuncupative  will,   than   a  donatio  mortis  cau^ 


JudgwumL 
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which  18  permitted  by  law,  it  is  true,  but  is  always  accom-        1843. 
panied  by  certain  acts,  which  are  essential  to  its  validity  ; 
one  of  which  is,  that  the  money,  or  the  subject  of  the  gift, 
stiould  be  actually  handed  over  at  the  time.     If  a  man,  on 
Us  death  bed,  call  an  intended  legatee,  and  put  a  bag  of 
money  into  his  hands,  or  deliver  over  to  him  a  mortgage 
secQiity,  as  was  done  in  Duffield  v.  Htcks{a),  such  a  gift 
is  good,  and  will  be  sustained  in  a  Court  of  Equity.     But 
^tte  there  appears  to  have  been  a  general  disposition  of  this 
nian's  property,  in  the  nature  of  a  will.     He  constitutes 
the  Defendant  substantially  his  executor  ;  he  directs  him 
to    pay   his   debts    and  legacies,    and,   according  to  the 
'defendant's  statement,  to  retain   and  keep  what  should 
"cnudn,  as  his  own  private  property.     Now,  observe  what 
the  story  of  the  Defendant's  own  witness,  Darcas  Greene, 
^^      She  states  that  the  dying  man  said,  '*  There  is  50/. 
^**  JDarcaa  Greene,  and  5/.  for  Maria  Woods ;  give  that 
*^ni  to  them,  and,  after  paying  my  funeral  expenses,  do 
*^   yoa  like  with  the  rest  of  it."     These  two  accounts  are, 
^'^   my  opinion,  manifestly  inconsistent.     I  can  understand 
^  dying  man,  who  had  lived  a  solitary  and  retired  life,  as 
^l^ia  gentleman  appears  to  have  done,  after  giving  a  few 
l^^S^Mies  to  the  domestics  who  were  immediately  about  him, 
^Aying  to  the  clergyman  who  attended  him,  and  who  had 
-^^^^n  his  confidential  friend,  ^<  do  what  you  like  with  what 
'^mains.*'     But  it  is  a  very  different  thing  to  direct  that 
^^sgyman  to  retain  what  remains  as  his  own  private  pro- 
P^^ij.    It  is  by  an  examination  of  such  minute  particulars 
^^cil  such  a  case  as  this  is  to  be  tried :  and  I  think  that  the 
^'^^^Cndant  has  failed  in  the  proof  of  the  very  object  of  the 
SUt 

(a)  1  Dow  &  C.  1. 
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i«»4^-  Bul  there  are  other  variances  between  the  statement 

I  uoMi'riuN     ^^  ^^  answer  and  those  of  the  witness.     The  Defiendam'S 
Mfc^^^yy^yf,    says  that  Thompson,  after  having  made  the  gift,  <*toaIc 
fHjymctu.      ^^^  ^^®  pocket  of  his  trowsers  (which  the  said  intestate^ 
during  the  whole  time  of  his  illness,  kept  secure  under  his 
pillow)  the  key  of  the  box,  and  handed  same  to  Dorcas 
Greene*'     How  is  this  to  be  reconciled  with  the  evidence 
oi Dorcas  Greene?     She  states,  that  Thompson  told  her 
to  "give  the  money  you'll  find  in  the  coat  pocket,  in  the 
box,  to  Father  Heffeman ;"  and  she  then  adds,  **  I  used  to 
keep  the  key  of  the  box,  while  the  deceased  was  very  bad.*' 
The  evidence  of  Dorcas  Greene^  as  to  the  possession  of 
the  key,  is  supported  by  that  of  another  witness,  Maria 
M^  Cann^  who  states  that  Thompson  desired  her  to  lock  up 
the  money  which  was  at  the  head  of  his  bed,  which,  the 
witness  says,  she  did,  and  gave  the  key  to  Greene,  his 
housekeeper.    Here,  then,  there  is  a  direct  contradiction  of 
the  answer  of  the  Defendant.  But  again,  the  Defendant,  is^ 
explanation  of  his  not  having  taken  away  the  money  tbfltt 
night,  says,  "  as  it  was  then  late  in  the  evening,"  he  did 
not  take  it  away.     But  the  reason,  probably,  was  this :  h^ 
had   been   preparing   Thompson    for  death,   and  he  fel^ 
that  at  such  a  moment  it  would  have  been  unseemly  t^t» 
ransack  boxes  for  money,  and  to  carry  away  the  whole  of 
the  property  out  of  the  house.   At  that  time  Thompson  wa^ 
speaking  very  low,  and  could  with  difficulty  even  moaa  * 
If  the  minister  of  religion,  at  such  an  awful  moment,  wil-l 
desert  his  office,  it  is  not  only  the  privilege,  but  the  duty 
of  the  law,  to  throw  its  protection  around  the  individual* 
The  Defendant  makes  another  extraordinary  stateiaeo^ 
that  when  he  came  again  in  the  morning,  the  dying  vaan 
repeated  the  same  directions  he  had  given  on  the  preWoiH 
evening,  as  to  the  application  of  the  money.     Is  it  possible 
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to  giYe  credit  to  this  statement?    Dorcas  Greene^  the         1843. 
housekeeper,  his  own  witness,  who  handed  him  the  money     Thompson 

i  on  that  occasion,  is  silent  on  the  subject,  only  saying,  HEPPEBirAji. 
"  Sure  I  would  not  have  g^ven  it  to  him,  if  I  had  not  been  .  ZZL# 
desired :"  but  she  never  ventures  to  swear  that  she  was 
desired ;  and  it  is  perfectly  clear  that  Thompson  was  un- 
able to  express  any  such  desire.  I  am  of  opinion  that  the 
gift  was  not  made  on  that  occasion  either  by  the  directions, 
or  with  the  authority,  of  Thompson*     I  have  never  seen  a 

i  case  calling  for  more  marked  disapprobation.  I  shall  give 
the  Plaintiff  a  decree,  according  to  the  prayer  of  his  bill ; 
and  the  Defendant  must  pay  all  the  costs  of  the  suit  up  to 
the  present  time(a). 

(a)  See  HiUs  v.  HilU,  8  Mees.  &  W.  401. 


KNIPEr.  M'MAHON. 


1843. 


Tli*^  June  2. 

•■■HE  Lord  Chancellor  said  in  this  case,  that  counsel  counsel  acting 
^»e  perfectly  justified  in  acting  upon  their  own  discretion  hi^r-a" law  are 
^"^  judgment,  in  determining  whether  a  minor  heir-atrlaw  J"«V?®**|"  "* 
•l^ould  take  an  issue  of  devisavit  vel  won,  and  that  Lord  discretion, 

pt^  ^  whether  or  not 

''^^don  had  expressed  an  opinion  to  the  same  effect.  heoughtto  take 


an  issue  of  de- 
visavU  vel  non. 


Mr.  Serjeant  Warren^  for  the  Plaintiff. 
Mr.  Monahan,  for  the  minor  Defendants. 
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^ i -^ 

June  2. 
Where  a  mort- 


gagee 
sarilj  files  a  bill 
for  foreclosure, 
subsequeDtlj  to 
the  bankruptcy 
of  the  mortga- 
gor, he  will  not 
get  more  costs 
than  he  would 
have  been  enti- 
tled to  bj  pro- 
ceeding in  the 
matter  of  the 
banloruptcy. 


HOGAN  V.  BAIRD. 

1  HIS  was  a  foreclosure  suit.  Previous  to  the  filing  of tlie 
bill,  a  commission  of  bankruptcy  issued  against  the  mortga- 
gor, and  the  assignee  of  the  bankrupt  served  notice  on  the 
mortgagee,  calling  upon  him  to  come  in  and  prove  his  d^ 
mand  in  the  matter  of  the  bankruptcy.  It  appeared  thattbe 
right  to  the  equity  of  redemption  in  the  mortgaged  premisef, 
subject  to  the  Plaintiff's  mortgage,  was  the  subject  of  Ssr 
pute.     A  question  was  raised  as  to  the  costs  of  the  suit. 

Mr.  Rogers  for  the  Defendant,  the  assignee. 

Mr.  Serjeant  Warren^  Mr.  Moore^  Mr.  Sausse^  for  the 
Plaintiff. 


Judgment, 


The  Lord  Chancellor  : — 

In  this  case  the  bill  appears  to  me  to  have  been  pr^> 
perly  filed,  for  the  dispute  between  the  co-Defendants,  as  *<* 
the  equity  of  redemption,  has  rendered  it  necessary ;  tft** 
Plaintiff  is  therefore  entitled  to  the  ordinary  decree  astob^ 
costs.  As  a  general  rule,  however,  I  wish  it  to  be  undcr^ 
stood,  that  where  a  bill  is  filed  for  a  foreclosure,  and  tb^  * 
mortgagee  might  have  the  same  relief  by  proceeding  i^ 
the  bankruptcy  matter  of  the  mortgagor,  I  will  not  gir^ 
the  Plaintiff  more  costs  than  he  would  have  been  entitled  to, 
if  he  had  pursued  the  shorter  and  less  expensive  remedy(a). 

(a)  So  where  a  party  filed  a  bill  incurred,  if  he  had  proceeded  bj 

to  raise  the  amount  of  a  judg-  petition.  IS/rreUv,  Hassard  Flan, 

ment,  the  Court  allowed  him  those  &  R.  625. 
costs  only,  which  he  would  have 
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WHITE  V.  BAYLOR.  1843. 

m  June  3. 

IHIS  was  a  foreclosure  suit,  and  by  the  decree,  pro-  a  trader  con- 
nonnced  on  the  4th  of  May,  1840,  it  was  referred  to  the  ^^t^o*^"?^" 
Muter  to  take  the  usual  accounts  of  the  sums  due  upon  andexecuted a 

'  mortgage  to  xr. ; 

foot  of  the  Plaintiff's  demand,  and  of  prior  and  contempo-  the  execution  of 

*^  *^        the  deed  of 

lineoos  incumbrances.  mortgage  wai 

subsequent  to 
the  entering  up 
of  the  jndg- 

On  the  26th  of  May,  1843,  the  Master  made  his  report,  ment.  Thetra- 

•^  der  after- 

fiom  which  it  appeared  that  in  Trinity  Term,  1825,  Tho-  wards  became 

a  bankrupt: — 

Mtt  Gardiner  obtained  a  judgment  in  the  Court  of  King's  Held,  that  the 

n  1       mortgage  was 

Bench,  for  800/.,  against  John  William  Anderson.     At  the  to  be  paid  iu 

time  of  the  rendition  of  this  judgment,  John  William  An--  stance,  and  that 

<fer«on  was  a  trader  within  the  meaning  of  the  bankrupt  laws,  J^|^^^tS?n°he 

«nd  subsequently  a  commission  of  bankruptcy  was  duly  is-  gP!£?^*°?°'***® 

sued  airainst  him*     The  iud£:ment  afterwards  became  vested  i*»  ■•  126. 

^  '^      ^  ^  The  case  of 

^  Lewis  Minchin^  one  of  the  Defendants  in  the  cause.    By  a  mortgage  cre- 

•     ,  ditor  stands  on 

"^ntores  dated  respectively  the  27th  of  September,  1832,  altogether  a 
•"^^l  25th  of  January,  1836,  John  William  Anderson  conveyed  ing  from  that 
^^^itab  lands,  of  which  he  was  then  seised,  to  Pe^erilfa^tttW,  ^  *  P'*'® 
^  Way  of  mortgage,  to  secure  sums  of  money  amounting  to 
^^'OO/.;  these  mortgages  afterwards  became  vested  in  the 
'^ntiff,  Henry  White,  as  the  personal  representative  of 
^  mortgagee.     Several  other  incumbrances,  mortgages 
^4  judgments,  were  proved  in  the  cause. 


Under  these  circumstances  the  Master  by  his  said  report 
v^d,  that  the  judgment  of  1825,  vested  in  Minchiny  was 
Welled  with  the  debts  proved  under  the  commission  of 
kokraptcy,  which  issued  against  the  conuzor,  John  William 

x2 
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^^^'     ,    Anderson,  and,  therefore,  did  not  interfere  with  the  open 
White        tion  and  effect  of  the  mortgages  vested  in  the  Plaintiff. 


9. 

Batlob. 
Statement, 


To  this  report  Lewis  Minchin  filed  the  following  exce| 
tion. 

For  that  the  Master  had  upon  the  charge  oi  Lewis  M 
chin,  and  discharge  of  the  Plaintiff,  reported  that  the  jud 
ment  of  Trinity  Term,  1825,  so  vested  in  the  Defenda 
Lewis  Minchin,  was  levelled  with  the  debts  proved  und 
the  said  commission ;  whereas  the  Master  ought  not,  at  t 
instance  of  the  said  Plaintiff,  to  have  reported  that  the  S2 
judgment  of  1825  was  levelled  with  debts  proved  un^ 
said  commission,  but  ought  to  have  reported  that  the  « 
judgment  was  not  levelled  with  the  debts  proved  unc 
the  said  commission,  and  ought  not  to  have  permitted  t 
said  Plaintiff,  being  only  a  subsequent  mortgagee  of  t 
said  lands,  to  raise  or  argue  any  question  on  the  validity 
said  judgment  under  the  Statutes  in  force  respecting  bar 
rupts  in  Ireland,  for  his  own  benefit  and  advantage. 

The  cause  now  came  on  to  be  heard  upon  the  report  a 
exception. 


Argument.  Mr.  Berkeley  for  the  exceptant,  Lewis  Minchin, 

The  bankruptcy  of  Anderson  does  not  affect  the  rigl 
of  his  judgment  creditors  as  against  his  mortgagees.  T 
lien  of  the  former  attached  upon  the  legal  estate  in  his  hani 
and  cannot  be  removed  by  any  act  of  his  ;  nor  do  the  S 
tutes  of  bankruptcy  in  this  country  affect  the  present  ca 
It  is  true  the  Act  6  Will.  IV.  c.  14,  enacts,  in  the  12( 
section,  that  no  creditor  having  security  for  his  d< 
"  shall  receive  upon  any  such  security  more  than  a  rateal 
part  of  such  debt;"  but  this  section  is  conversant  with  t 
administration  of  the  bankrupt's  property  in  the  matter 
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Us' bankruptcy,  and  can  have  no  application,  where,  pre- 
lioiutothe  bankruptcy,  the  estate,  upon  which  the  lien  has 
attadied,  has  been  transferred  from  the  bankrupt.     In  Or-- 
Ubary.Fktcher(a)y  a  trader  seised  of  lands  in  fee,  gave 
a  judgment  to  £.,  and  then  sold  the  lands  to  C,  and  after- 
wards became  bankrupt :  though  the  j  udgmen  t  creditor  could 
not  come  in  for  more  than  his  proportion  with  the  bank- 
ropt's  creditors,  yet  it  seems  to  have  been  agreed  that  he 
mighteztend  the  lands  inC,  the  purchaser's  hands,  C.  having 
purchased  before  the  bankruptcy  ;  but  this  without  preju- 
dicing the  creditors.    So,  also,  where  a  trader  gives  a  judg- 
neot,  and  articles  for  a  valuable  consideration  to  sell,  and 
tken  becomes  a  bankrupt,  in  such  a  case  the  judgment  shall 
Iwid  the  lands  in  the  hands  of  the  vendee,  who  articled  to 
^  them  ;  although  whatever  money  the  purchaser  was  to 
pay  the  bankrupt,  the  same  shall  be  liable  to  the  bankruptcy, 
lo  Shper  v.  JF'wA(i),   the  bankruptcy  intervened  between 
^  execution  of  the  deeds  of  conveyance  and  the  payment 
of  tbe  purchase-money;  and  the  question  was,  whether, 
assuming  the  conveyance  to  be  absolute,  and  not,  as  was 
intended,  an  escrow  only,  a  judgment  creditor  had  a  claim 
^pon  the  land,  as  against  the  lien  of  the  assignees,  for  the 
purchase-money ;  and   Sir  William  Grant  considered  the 
point  to  be  too  doubtful  to  compel  a  purchaser  to  take  the 
title  derived  from  the  assignees.  A  mortgagee  is  a  purchaser 
P^  Umto.  The  present  case  bears  a  remarkable  analogy  to 
•^e  dedded  on   the   Registry  Act(c).      In  Sparrow  v. 
QH5per((/)there  was  first  an  unregistered  deed,  then  a  judg- 
"^^ts  and  lastly  a  registered  deed.  The  Statute  gave  the  third 
'''^^'Jabrance  priority  over  the  first,  but  not  over  the  second, 
*W accordingly  it  was  held,  that  the  judgment  had  priority 


1843. 


"Wbitb 

r. 
Batloit* 

Argument, 


I^J    I   P.  Wins.  737. 
^*^  ^  Ves.  &  B.  145. 


(c)  G  Anne,  c.  1. 
(ff)  1  Jones,  7*2. 
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over  the  unregistered  deed  by  force  of  the  Statute,  bek 
as  the  Judges  expressed  it,  carried  up  on  the  bade  oft 
registered  deed.  So  here  the  mortgagee  took  his  mortgaj 
subject  to  the  lien  of  the  judgment  creditor,  and  he  m 
carry  up  that  lien  above  the  general  creditors. 


Mr.  Serjeant  Warren^  Mr.  Barrpy  and  Mr.  Rd 
HolmeSf  for  the  Plaintiff. 

The  case  of  a  purchaser  is  the  only  exception  to  the 
neral  rule,  if,  indeed,  that  exception  can  be  considered 
yet  established.  There  is,  certainly,  no  authority  for 
tending  the  principle  to  the  case  of  a  mortgagee.  *] 
effect  of  such  an  extension  would  manifestly  be  to  de; 
the  policy  of  the  bankrupt  laws.  It  cannot  be  conten 
that  the  judgment  creditor  is  to  derive  the  fruits  of 
alleged  lien  and  priority  out  of  the  produce  of  the  m 
gage  itself.  Such  a  decision  would  be  equally  oppose< 
the  policy  of  the  bankrupt  laws  and  the  principles  of, 
tice.  Again,  if  it  is  insisted  that  the  judgment  is  U 
satisfied,  not  out  of  the  mortgage  itself,  but  out  of 
mortgaged  estate,  this  would  push  the  mortgage  upon 
equity  of  redemption  remaining  in  the  bankrupt,  and  th 
fore  diminish,  pro  tantOj  the  estate  remaining  in  the  hi 
rupt,  and  applicable  to  the  payment  of  his  general  credit 
The  126th  section  of  the  6  Will.  IV.  c.  14,  is  genera 
its  language,  and  applicable  to  all  cases  and  circumstan 

Mr.  Berkeley^  in  reply. 


Judgment.        ThE    LoRD    CHANCELLOR  : — 

I  never  entertained  any  doubt  upon  this  point. 
Act  of  Parliament  expressly  cuts  down  the  operatio 
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judgment  debts  against  the  general  assets  of  the  bankrupt, 
wliidi  are  to  be  administered.  But  there  may  be  peculiar 
drcomstances :  for  instance^  suppose  the  case  of  a  man  who 
nidniately  became  a  bankrupt,  against  whom  judgments 
had  been  recovered,  and,  who,  subsequently  to  the  reco- 
very of  the  judgments,  sold  his  estate.  The  judgments 
bound  the  land  in  the  first  instance ;  they  bound  it  in  the 
bands  of  the  purchaser.  What  then  was  the  intention  of 
tbe  Act?  Was  it  to  cut  down  the  operation  of  those  judg- 
ments for  tbe  benefit  of  the  purchaser?  Certainly  not ;  the 
object  was  the  benefit  of  the  general  body  of  creditors,  not 
tbe  benefit  of  the  purchaser,  who  has  taken  the  estate  out 
of  the  bankrupt,  and  who  was  not  within  the  contemplation 
of  the  Act.  The  case  of  a  mortgage  creditor  stands  upon 
altogether  a  different  footing.  He  takes,  no  doubt,  subject 
to  the  exbting  debts ;  but  according  to  his  priority  he 
most  be  paid  in  full. 

Assuming,  as  I  must  do,  that  this  estate  is  sufficient  to 

^Wer  the  amount  both  of  the  judgments  and  the  mort- 

Pge,  I  have  to  consider  the  position  of  the  general  body 

^creditors.  I  cannot  give  the  judgment  creditor  a  greater 

'^ffht  than  he  has  independently  of  the  Act.     If  I  decide 

^  point  in  favour  of  the  judgment   creditor,  as  there 

^  nothing  in  the  Act  to  affect  the  right  of  the  mort- 

{i^gee,  the  mortgage  as  well   as  the  judgment  must  be 

P^d  out  of  the  estate.     This  cannot  admit  of  any  doubt, 

although  the  learned  counsel,  who  argued  the  case  extreme- 

7  '^ell,  seems  to  dissent.      It  appears  to  be  supposed  that 

^  judgment  creditors  are  to  take  in  preference  to  the 

mottgagee,  and  so  as  pro  tanto  to  defeat  his  claim ;    but 

^^^  establishment  of  the  judgments  would  not  affect  the 

'^Rbtof  the  mortgagee  to  the  whole  equity  of  redemption. 
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1848^        subject  to  the  jadgment  debts :  the  mortgagee  is  entitled 
to  the  whole  estate  for  the  satisfaction  of  his  debt,  as 
against  the  general  body  of  creditors.     It  is,  therefore^ 
JudoMmt.     evident,  that  to  decide  in  favour  of  the  judgment  cre- 
ditor would  be  in  effect  to  take  so  much  out  of  that  estate 
for  the  individual  creditor,  which  the  Act  intended  shooUi 
be  distributed  rateably  amongst  all.     The  result  then  is^ 
that  this  case  falls  within  the  Act.     If  I  g^ve  effect  to 
the  judgment  as  against  the  mortgage,  I  must  affect  tbe 
general  creditors,  for  it  would  then  operate  as  a  specific 
lien  on  the  very  property,  which  the  Act  entitles  them  to 
have    distributed    rateably  with   those   judgment  credS— 
tors. 


I  have  often  had  occasion  to  consider  the  point,  vm^ 
never  entertained  a  doubt  upon  it  The  judgment  creditor^! 
in  such  a  case  as  the  present,  are  cut  down  by  the  oper^^^ 
tion  of  the  Act,  and  must  come  in  for  a  rateable  part  onL  '] 
with  the  other  creditors(a). 


(a)  In  the  subsequent  case  of 
Baldwin  ▼.  Belcher,  1  Jones  &  L. 
18,  O.  C,  being  entitled  to  the 
lands  of  T.  under  a  contract  for 
the  purchase  of  the  fee-simple 
thereof,  in  1635  confessed  a  judg- 
ment to  Wise.  In  February,  1836, 
G,  C.  mortgaged  the  lands  to  H, 
Cornwall,  and  in  June  in  the  same 
year  he  executed  a  mortgage  of 
the  same  lands  to  Wise,  to  secure 
the  repayment  of  the  sum  due 
upon  foot  of  the  judgment  of 
1835,  and  a  further  advance  then 
made.  In  1837,  G,  C,  the  mort- 
gagee, became  a  bankrupt,  and  it 
was  decided  that  the  judgment  of 
1835  was  entitled  to  priority  over 


the  mortgage  of  February,'  18 
to  H.  ComwaUf  upon  the  princ^^ 
pie  that  the  whole  of  the  deman^^' 
on  foot  of  the  two    mortgagei^^ 
which  included  the  judgment  d«b^^ 
was  to  be  satisfied,  before  the  a^^ 
signee  could  receiye  anything  om^^ 
of  the  property.     In  prononncin^^ 
judgment  in  that  case,  the  Lor^ 
Chancellor  said  "  that  a  purchaser 
would  be  bound  by  a  judgp[nent  en- 
tered up  against  the  seller  of  an 
estate,  although   the    latter  be> 
comes  a  bankrupt  after  the  con- 
veyance, admits  of  no  doubt    I 
will  not  say  that  the  question  has 
been  actually  decided,    but   the 
of  cases  Orlebar  v.  Fletcher,  1  P. 
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Wmu  737,  and  Sloper  v.  Fish,  2 

Ye$,  &  B.  145,  and  the  general 

opnion  of  the  Profession,  leave  no 

donbty  that  in  such  cases  the  judg- 

neot  does  hind  the  estate  in  the 

luuids  of  the  purchaser,  and  that 

tbe  Acts  relating  to  bankrupts  do 

not  affect  the  judgment"    See  on 

the  rabject  of  this  case  Newland 
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V.  1   P.  Wms.  92,  and 

Sharpe  v.  Roadhe,  2  Rose,  192, 
In  .the  last-mentioned  case  Sir 
WiUiam  Grant  held,  that  where 
the  vendor  became  a  bankrupt  be- 
fore the  conveyance,  the  judgments 
were  inoperative  against  a  title 
derived  from  the  assignees. 


1843. 


Whits 
Batlob. 
Judgment. 


FORSTER  V.  THOMPSON. 


1843. 


Charles  SULLIVAN  FORSTER  had  been 


June  3,  5. 
cn-   ji,  B,  being  in- 
gaged  as  the  solicitor  and  law  agent  of  Catherine  Long  J^  ]^^^^  ^^^ 
Bvcrard,  from  the  year  1792  until  the  period  of  her  death,  ^^^'fo^*^^^ 
whicsh  occurred  in  the  year  1813.     Some  time  previously,  *^^^Jj^^°  * 
Aer«  havinjr  been  a  considerable  sum  due  to  him  for  costs,  no*e»  *>y  *»•»• 

^  will  ordered, 

exceeding  the  sum  of  TOOi.,  Catherine  Long  Everard  bor-  in  the  first  in- 

stance,  her 

ro^j^^  ffQm  Charles  Sullivan  Forster  a  sum  of  77/.  0«.  4(/.,  debts  to  be  paid 

Ata^         ,  .  .      ,  ,  ,  .as  soon  as  con- 

'"■"    ^bich  she  gave  her  promissory  note,  bearing  date  the  Tonicntiy  might 
^  t:li  of  July,  1810,  payable  at  six  months.  dectaw :  she 

then  devised 
her  real  estate 

horsier  had  been  employed  by  Catherine  Long  Everard  dA  ^^  dfre^ed^' 
^^'^  solicitor  in  several  causes,  and,  amongst  others,  in  a  cause  ^*^j  charger** 

nrhich  might  be 
^^  due  to  her  law 

7^%Dt"  at  the  time  of  her  decease,  should  be  paid  bj  her  brother  out  of  the  rents  of  the  real  es- 
^^.  A,  B.  died  in  1813.  From  the  year  1815,  the  executors  of  the  testatrix  and  the  derisee 
^  the  real  estate  resided  abroad,  oat  of  the  jurisdiction  of  the  Court ;  but  in  the  year  1816,  the 
*^W  agent  was  paid,  under  an  order  of  Court,  in  one  of  the  causes  in  which  the  costs  were  in- 
^^Irred,  a  sum  of  289/.  8«.  4<f.,  and  subsequently  the  further  sum  of  100/.,  by  the  agent  of 
^deriaee  of  the  real  estate.     In  1819,  the  law  agent  filed  a  bill  against  the  executor  of  the 
tsitairiz,  and  also  against  the  owners  of  the  real  estate,  to  recoyer  the  amount  of  his  de- 
iMada  s  but  in  consequence  of  the  absence  of  the  Defendants  no   subpoena  was  serred.     In 
1828,  the  Plaintiir  in  that  suit  having  died  in  the  meantime,  his  executors,    the  present 
PblntMh,  filed  a  biU  of  reviror  ;  but  the  Defendants  being  still  out  of  the  jurisdiction,  no  sub- 
poena wai  MTTed.     In  1838,  a  second  bill  of  reviyor  was  filed,  and  subpoenas  were  served 
apon  the  Defendants,  by  means  of  an  order  obtained  under  the  Statute  4  &  6  'Will.  lY.  c.  82, 
which  bad  been  enacted  in  the  interval : — Held,  that  the  real  estate  was  charged  with  the 
amount  of  the  promissory  note  as  well  as  the  costs. 

HM  altOy  that  tbe  bar  of  the  Statute  of  Limitation  was  saved  by  the  filing  of  the  bills  in 
1819  and  18S8. 
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164S.  ^   of  Everard  y.Dwyer^  relative  to  certain  lands  in  the  count 
of  Tipperary,  called  the  lands  of  Killoran,  to  which  Cath 
vine  Long  Everard  was  entitled,  under  a  lease  for  thr 
SiaiwmMht.      lives,  with  covenant  for  perpetual  renewal. 

On  the  8th  of  May,  1813,  Catherine  Long  Everard  m^ 
her  will  in  the  following  terms :  ^^  I  order  and  direct,  tfc 
all  my  just  debts,  together  with  my  funeral  expenses, 
paid  as  soon  as  conveniently  may  be  after  my  decease ;  a 
as  for  such  worldly  substance  as  it  hath  pleased  Almigfa 
God  to  bestow  upon  me,  I  do  hereby  give,  devise,  bequeat 
and  dispose  of  the  same  in  manner  following."  The  tesi 
trix  then  devised  the  lands  of  Killoran  to  her  broths 
James  Long  Everard^  for  the  term  of  his  natural  life,  wi 
remainder  to  the  issue  male  of  his  body  for  ever:  and . 
default  of  such  issue  male,  to  her  brother  John  Long  En 
rardj  and  his  issue  male,  with  remainders  over ;  and,  afte 
bequeathing  several  pecuniary  legacies,  she  proceeded  a 
follows:  <^  And  it  is  my  will  and  desire,  that  all  coste 
charges,  and  expenses,  which  are  or  may  be  due  to  my  la^ 
agent,  Charles  Sullivan  Forster^  at  the  time  of  my  decease 
be  paid  to  him  by  my  brother,  James  Long  Everard^  oi 
of  the  rents,  issues,  and  profits,  &c.,  of  the  said  lands  < 
Killoran  devised  to  him  as  aforesaid ;"  and  the  testatr: 
appointed  the  said  James  Long  Everard  and  John  Loi 
Everard  her  executors  and  residuary  legatees. 

Catherine  Long  Everard  died  on  the  12th  of  Ma 
1813,  shortly  after  the  date  of  her  will,  which  was  du 
proved  by  the  executors  therein  named.  James  Long  Et 
rard  entered  into  possession  of  the  lands  of  Killoran,  d 
vised  to  him  by  the  will  of  his  sister,  and  having  by  de 
barred  the  qua^i  entail  created  by  that  will,  he  devised  \ 
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his  estate  and  interest  therein  to  his  sister,  Eleanor  Bourke,        1B43. 
and  died  some  time  in  the  month  of  April,  1816.  Fobstsk 


At  the  period  of  the  death  of  James  L,  Everard^  Eleanor 
Bourke  was  resident  in  England,  and  she  continued  to  re- 
side there  until  her  death.  John  L.  Everard^  the  surviring 
executor  of  Catherine  L.  Everard^  had  previously,  some 
time  in  the  year  1815,  left  this  country  for  the  Continent, 
where  he  continued  to  reside. 

On  the  16th  of  July,  1816,  the  costs  of  the  Plaintiff  in 
the  cause  of  Everard  v.  Dwyer  were  taxed,  as  between 
attorney  and  client,  to  the  sum  of  846/.  16*.  7d.,  and  by  a 
report  in  the  cause  of  the  16th  of  November,  1816,  the 
Master  found  that  there  was  due  to  Forster  on  foot  there- 
of a  sum  of  7 1 1  /.  13*.  9rf.  After  the  death  of  Catherine  Long 
Everctrdf  Forster  continued  to  act  for  James  Long  Eve- 
rard and  Eleanor  Bourke^  sucessively,  as  their  solicitor,  in 
certain  other  suits  in  relation  to  the  estate  of  the  said 
Catherine  Long  Everard^  and  costs  were  incurred  therein, 
which  in  the  month  of  March,  1817,  together  with  costs 
due  by  Catherine  at  her  decease,  and  the  promissory  note 
for  77/.  0*.  lid,  amounted  in  the  whole  to  the  sum  of 
1246/.  17*.  3d.  All  of  these  costs  were  taxed,  with  the 
exception  of  some  small  items. 

In  the  month  of  December,  1816,  Charles  Sullivan  Fors- 
ler  received,  under  an  order  of  Court,  a  sum  of  289/.  8*.  4(/. 
on  account  of  said  costs;  and  at  a  later  period  the  fur- 
ther sum  of  100/.,  which  latter  was  paid  by  Mr.  EccUs 
Cuthbertf  who  acted  as  the  agent  of  both  James  Long 
Everard  and  Eleanor  Bourke  ;  and  it  appeared,  that  subse- 
quently an  account  was  furnished  by  Mr.  Cuthbert  to  Mrs. 


V. 

Tbompsov. 
StaUmenL 
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1843.        Bourhe^  in  which  credit  was  taken  for  these  two  payments 
generally,  on  foot  of  the  costs. 

Stlt^ent.  ^"  ^^^  ^^^  ^^  April,  1819,  the  original  bill  in  this  cause 

was  filed  by  Forster  against  John  Long  Everard  and 
Eleanor  Bourke^  and  Hugh  Bourke^  her  husband,  stating 
the  amount  due  to  him  on  account  of  his  demands  against 
the  estate  of  Catherine  Long  Everard  to  be  866/.  12«.  6d^ 
and  seeking  payment  thereof  out  of  the  real  and  personal 
estate  of  the  said  Catherine  Long  Everard.  The  bill  prayed 
that  the  trusts  of  the  will  of  the  said  testatrix  might  be  car- 
ried into  execution,  and  sought  the  usual  accounts  in  such 
cases. 


No  proceedings  were  had  under  this  bill,  nor  was  there 
any  subpcena  served,  in  consequence,  as  it  was  stated,  of 
John  Long  Everard  and  Mr.  and  Mrs.  Bourke  being  all 
resident  out  of  the  jurisdiction. 


In  1825,  Charles  T.  Forster  died,  and  on  the  17th  of 
September,  1828,  his  executors,  the  present  Plaintiffs, 
filed  a  bill  of  revivor  against  John  Long  Everard  and 
Eleanor  Bourke  (the  husband  of  the  latter  had  died  in  the 
year  1822),  stating  the  several  matters  above  mentioned, 
and  praying  that  the  trusts  of  the  will  of  the  said  Catherine 
Long  Everard  might  be  carried  into  execution,  and  for  an 
account  of  her  estates,  both  real  and  personal,  and  that  same 
might  be  marshalled  ;  and  for  an  account  of  what  was  due 
to  the  Plaintiffs  on  foot  of  the  promissory  note  for  77/.0«.  ll</., 
and  the  balance  of  the  said  bills  of  costs,  and  for  payment 
thereof  out  of  the  personal  estate,  or  in  case  same  should  not 
be  sufficient,  then  that  same  might  be  declared  to  be  well 
charged  on  the  said  lands  of  Killoran,  and  that  said  lands, 
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or  a  competent  part  thereof,  might  be  sold,  and  that  out  of        1B43. 
the  produce  of  such  sale,  the  Plaintiffs  might  be  paid  the      Fobster 
amount  of  their  said  demands ;  and  that  said  bill  might  be    Thompson. 
taken  as  an  amended  bill  in  the  nature  of  a  bill  of  revivor     statement. 
against  the  saidjohn  Long  Everard  and  Eleanor  Bourhe^  and 
that  the  Plaintiffs  might  have  all  benefit  and  advantage 
arising  from  said  original  bill  so  filed  by  said  Charles  Sul- 
livan Forater^  and  that  that  cause  might  stand  revived,  and 
be  in  the  same  plight  and  condition  that  same  was  in  at  the 
time  of  the  death  of  said  Charles  Sullivan  Forster. 

No  proceedings  were  had  upon  this  bill;  and  in  1838 
John  Long  Everard  died  intestate,  and  letters  of  adminis- 
tration de  bonis  non  to  Catherine  Long  Everard  were 
granted  to  Eleanor  Bourhe. 

On  the  24th  of  December,  1838,  another  bill  of  revivor 
was  filed  by  the  Plaintiffs,  the  executors  of  Charles  SuU 
livan  Forster^  against  Eleanor  Bourke^  and  on  the  14th 
of  March,  1839,  an  order  was  obtained  by  the  Plaintiffs  to 
serve  her  with  process,  under  the  Statute  4  &  5  Will.  IV. 
c.  82,  as  a  Defendant  not  resident  within  the  jurisdiction. 


Eleanor  Bourke  subsequently  appeared  to  that  bill ;  but 
before  any  further  proceedings  were  had,  she  died,  having 
by  her  will  devised  her  estate  of  Killoran  to  Richard 
Thompson^  the  present  Defendant,  whom  she  also  ap- 
pointed her  executor.  Thompson  duly  proved  the  will  of 
Eleanor  Bourke,  and  having  subsequently  obtained  admi- 
nistration de  bonis  non  to  Catherine  Long  Everard,  he 
thus  became,  in  point  of  fact,  the  personal  representative  of 
both. 
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1843.  On  the  20th  of  July,  1839,  the  Plaintifls  filed  their  bill 

FoBMSB      of  revivor  and  supplement  against  Thompson,  and  subse- 

Trohpsoh.     quently,  on  the  2nd  of  November,  1840,  an  amended  bill, 

Staimmeut.     Betting  forth,  in  addition  to  the  preceding  £eu^  sereral 

matters,  which  are  not  material  to  be  stated  here. 

The  Defendant,  Thompson^  by  his  answer,  set  up,  as  a 
defence  to  the  present  suit,  the  Statute  of  Limitations,  aod 
submitted,  that  the  filing  of  the  original  bill  in  this  cause, 
in  the  year  1819,  was  not  sufiicient  to  save  the  bar  of  the 
Statute,  inasmuch  as  no  subpoena  to  appear  and  answer 
said  bill  was  ever  served  upon  any  of  the  Defendants,  John 
Long  Everardf  Hugh  Bourhe,  or  £/eanor£o«rA6,  his  wife* 
TheDefendant,  by  his  answer,  also  submitted  that  the  testa- 
trix had  not,  by  her  said  will,  charged  her  real  estate  with 
paymentof  herdebts;  but  that  even  if,  upon  the  true  construe* 
tion  of  the  will,  the  Court  should  hold  that  the  debts  of  said 
testatrix,  including  the  said  promissory  note  and  bills  of  costs, 
were  made  a  charge  upon  the  lands  of  Killoran,  that  in&Sr 
much  as  Charles  Sullivan  Forster  was  the  confidential  *^ 
licitor  and  adviser  of  the  testatrix,  and  the  person  by  wb^^ 
the  said  will  was  prepared,  the  Plaintiffs  were  bouixd  ^ 
shew  that  such  clause  was  introduced  by  Forster  by   ^^^ 
express  directions  of  the  testatrix,  and  that  its  effect    '^^ 
pointed  out  to  the  testatrix,  before  she  executed  same. 


A  letter  from  Mr.  Cuthbert  to  Cluirles  Sullivan  For^  ^^^ 
of  the  11th  of  September,  1820,  which  was  particularlyr  ^ 
ferred  to,  is  as  follows  : 

"  Sir, — It  is  absolutely  necessary  that  some  final  ^-^ 
rangement  should  take  place  relative  to  Mrs.  Bourh^  " 
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affaire ;  I  therefore  beg  of  you  to  point  out  what  you  wish 
to  have  done,  as  I  must,  with  a  view  to  the  settlement  of 
her  affairs,  have  your  bill  answered." 

The  evidence  of  Lawrence  Keogh,  which  was  read  on 
the  part  of  the  Plaintiffs,  was  to  the  following  effect.  He 
stated  that  in  the  year  1827  he  went  to  Paris  to  see  John 
LiOng  Everardy  and  to  induce  him  to  return  to  Ireland  to 
settle  the  transaction  and  account  subsisting  between  him, 
as  the  personal  representative  of  Catherine  Everardy  and 
Charles  SuUivan  Forster^  or  to  execute  a  power  of  attorney 
appointing  some  person  on  his  behalf  to  act  for  him  ;  that 
John  L.  Everard  always  admitted  the  justness  of  the  claim, 
adding,  however,  that  it  ought  to  have  been  long  since  paid 
by  his  sister,  Elizabeth  Bourke^  who  was  then,  and  had  been 
long  before,  in  possession  of  the  Killoran  property ;  and  he 
promised  to  execute  such  power  of  attorney,  as  soon  as  he 
had  received  a  letter  from  his  friend,  Mr.  Stewart,  who  re- 
sided in  Dublin,  and  to  whom  he  had  written  on  the  subject. 
The  witness  stated,  that  the  reply  not  having  arrived,  after 
•^tuig  nearly  two  months  in  Paris,  he  was  obliged  to  re- 
^fia  home,  without  having  received  the  power  of  attorney, 
*  ^ny  settlement  of  the  demand. 


1843. 

^^ 1 — - 

FOBBTSB 

9. 

Thompsoit. 
Statement, 


^^T.  Pigoty  Mr.  James  O'Brien^  and  Mr.  Loughan,  for 
&    Plaintiffs. 

^t  cannot  be  disputed  that  where,  in  the  commencement 
^  will,  there  is  a  general  direction  for  the  payment  of 
^^ts,  that  they  are  thereby  constituted  a  charge  upon  the 
^X  estate.  This  appears  to  be  now  quite  clear  upon  all 
^     authorities ;   The  Earl  of  Godolphin  v.  Penneck{a), 


Argument, 


(a)  2  Ves.  Sen.  270. 
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Tbohpsoit. 


Clifford  v.  Lewis  (a),    Taylor  v.  Taylor  (6),  Graces  r. 

Grav€s{c).     Your  Lordship  followed  this  doctrine  in  the 
case  of  Harding  v.  Grady{d).     The  will  in  the  present  case 
commences  with  such  a  direction,  and  contains  expressions 
abundantly  sufficient  to  make  the  real  estate  liable  to  the 
payment  of  the  debts  of  the  testatrix.  This  of  itself  furnishes 
an  answer  to  the  defence  of  the  Statute  of  LimitatioDS, 
which  is  relied  upon  by  the  Defendant.     But   indepen- 
dently of  this,  the  proceedings  in  the  cause  are  quite  sufficient 
to  save  the  bar  of  the  Statute.     The  original  bill  was  filed 
in  1810.     At  that  time  the  demand  of  Forsterj  the  party 
who  is  now  represented  by  the  Plaintiffs,  was  unaffected  by 
the  Statute :  and  ever  since  that  time  there  has  been  a 
pending  suit.     It  is  true,  that  for  several  years  after  the 
filing  of  the  original  bill  no  effectual  proceedings  were 
taken  in  that  suit.  But  the  Defendant  here  cannot  £Eurly  rely 
upon  this  as  a  defence ;  the  reason  of  the  delay  originated 
with  the  then  Defendants,  the  parties  whom  the  presem^ 
Defendant,  Thompson^  now  represents.   They  were  abseim  ^ 
from   the  country,  but  of  the  jurisdiction,   and  thereb^f 
evaded  the  service  of  the  subpoena.     Under  the  law  as  i 
then  stood,  the  Plaintiffs  had  no  remedy.     They  coul^^ 
not  serve  absent  Defendants  with  process,  and  the  Cour^ 
will  not  permit  a  party  thus  to  avail  himself  of  his  own — 
default,   and  set  up  a  defence  springing  out  of  his  owi — 
wrong. 


Mr.  Monahariy  Mr.  H.  G.  Hughes^  and  Mr.  Lawless 
for  the  Defendant. 

No  satisfactory  answer  has  been  given  to  the  defence  o* 


(a)  6  Madd.  33. 
(h)  6  Sim.  246. 


CO  8  Sim.  43. 

(rf)  Ante,  vol.  i.  p.  430. 
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(he  Stiftate  of  Limitations,  which  is  relied  upon  by  theDe- 
faidaot    In  the  first  place,  the  words  in  the  commencement 
of  (hii  will  are  not  sufficient  to  charge  the  real  estate  with 
Uw  debts.  It  is  true,  that  where  there  is  a  general  direction 
iordie  payment  of  debts  in  the  beginning  of  a  will,  the 
effect  is,  that  the  real  estate  is  thereby  charged.     But  that 
nil^  which  always  depends  upon  intention,  cannot  apply  to 
the  will  in  this  case;  for  in  a  subsequent  part  of  the  will 
the  testatrix  expressly  charges  the  lands  of  Killoran,  the 
only  real  estate  which  she  was  possessed  of,  with  the  pay- 
sent  of  the  costs,  which  would  be  clearly  unnecessary,  if 
the  iotroductory  clause  is  to  be  construed  to  have  the  effect 
contoided  for  at  the  other  side.     In  Douce  v.  Lcuiy  Tor- 
g    rt«^oii(a).  Sir  John  Leach^  who  decided  Clifford  v.Lewis^ 
V    ^pUbs  the  rule,  and  shews  that  where  no  intention  is  indi- 
■     cated  thus  to  create  a  new  fund  for  the  payment  of  the  debts, 
I     4e  Court  will  not  so  construe  the  will,  even  though  the 
I     ^^ttator  should  have  commenced  his  will  by  a  direction  to 
^e  effect,  that  his  debts  should  be  paid  with  all  convenient 
^P^  after  his  decease.     If  this  be  so,  the  portion  of  the 
-Plaintiff's  demand  which  consists  of  the  promissory  note 
^  clearly  barred.     How  then  stands  the  residue  of  the  de- 
^^'^^nd,  the  bill  of  costs?  It  is  true  that  the  costs  are  charged 
^pOQ  the  real  estate.    But  does  it  therefore  follow,  that 
^e  effect  of  such  a  charge  is  to  create  an  express  trust 
Ui  fiEivour  of  the  creditor?  Clearly  not ;  and  if  not,  the  right 
to  recover  the  amount  is,  under  the  Statute  of  Limitations, 
Wred.  In  Dillony.Cruise^b)^  which  will,  no  doubt,  be  cited 
^  the  other  side,  it  was  held,  that  there  was  there  an  ex- 
press trust,  which  brought  the  case  within  the  saving  of  the 


1843. 


FOBSTSK 
9. 

Thompsoit. 


<^i  9  Mjhia  k  K.  600. 

^^X-.  IV. 


(b)  3  Ir.  Eq.  R.  70. 
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Statute  ;  so,  likewise,  in  Burnt  v.  UMnaonid)  :3altb(»gh 
even  there  the  right  to  interest  upon  the  principal  sam  wu 
limited  to  six  years ;  but  here,  at  most,  there  is  bat  a  ooa- 
structive  trust  created  by  the  charge,  which,  after  twentj 
years,  would  be  dearlybarred  by  the  operation  of  the  Stttnte 
The  question,  then,  comes  to  this,  were  the  proceedings  imti 
tuted  originally  in  1819,  and  subsequently  in  1828,  suffiden 
to  take  this  case  out  of  the  Statute.  Now,  it  appears  to  b 
clear,  upon  authority,  that  the  filing  of  a  bill,  withoat  sei 
vice  of  subpcena,  is  a  mere  nullity ;  in  point  of  fact,  there 
fore,  the  bill  of  1838,  the  first,  upon  which  any  subpoen 
was  served,  must  be  treated  as  the  original  bill,  and  eanm 
be  regarded  as  the  continuation  of  an  existing  suit  I 
AAet  y.Skipky{b),  where,  upon  the  death  of  a  party,  wh 
though  named  a  Defendant  in  the  original  bill,  was  ne?4 
served  with  subpcena,  a  bill  of  revivor  and  supplemei 
was  filed  against  his  administrator  and  others  daimii 
under  him.  Sir  JoAn  Leach  held,  upon  demurrer,  thatsiu 
a  party,  not  having  been  served  with  subpoena,  was  n 
ver  an  effective  party  to  the  suit ;  that  his  death,  therefor 
caused  no  abatement,  and  that  consequently  there  could  1 
no  revivor ;  and  that  the  bill  was,  strictly  speaking,  ori( 
nal  as  to  the  administrator.  Now,  this  exactly  applies 
the  case  before  the  Court.  No  subpoena  was  ever  senr 
upon  any  party  until  1838 ;  all  the  proceedings,  therefo 
which  were  instituted  prior  to  that  time,  were  of  no  an 
The  Court  has,  therefore,  only  to  regard  the  position 
the  claim  at  that  period.  But  then  it  was  clearly  ban 
by  the  Statute  of  Limitations.  The  case  of  Coppin 
Gray(c)  will  be  cited  at  the  other  side,  to  shew  that  i 


(a)  I  Drury  &  W.  688. 
ib)  6  Madd.  296. 


(c)  1  Younge  &  C,  C.  C.  20 
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filing  of  a  bill  within  six  years  after  the  accruing  of 
tiw  right  to  sue  will  be  sufficient  to  save  the  bar  of  the 
Stetnte*  But  in  that  case,  Vice-ChancelloriTiiu/A^J^rttce 
ezpressly  says,  that  **  in  a  case  of  gross  or  improper  delay 
between  the  time  of  filing  a  bill  and  any  further  proceeding 
in  the  cause  on  the  part  of  the  Plaintiff,  a  Court  of  Equity 
does  not  require  any  such  rule  to  enable  it,  in  the  exercise 
of  the  judicial  discretion  belonging  to  it,  to  deal  effectually 
with  such  a  Plaintiff,  and  to  provide  amply  for  the  protec- 
tion of  a  Defendant  so  circumstanced,  making  the  case 
by  his  answer ;"  and  so  in  Boyd  v.  Higginson{a)^  Sir  Mi- 
dad  O'LogUen  states,  that  upon  a  proper  application  the 
Court  would  prevent  a  suitor  from  availing  himself  of  any 
tnch  proceeding,  by  directing  the  bill  to  be  taken  off  the 
f^  or  giving  such  other  relief  as  the  facts  might  warrant. 
These  observations  of  two  most  eminent  Judges  shew, 
thst  notwithstanding  the  filing  of  a  bill,  if  the  Plaintiff  has 
bem  guilty  of  improper  delay,  the  Court  has  not  lost  its 
ttdinary  discretion,  and  will  not  permit  him  to  rely  on  such 
tn  ineffectual  proceeding  ;  Hercy  y.Dinwoody(b).  In  this 
eiie,  from  the  filing  of  the  original  bill  in  1819  until  the 
jctt  1838,  nothing  effectual  was  done.  It  cannot  be  said 
that  the  absence  of  the  Defendants  from  this  country  in- 
terposed any  difficulty,  for  the  Plaintiffs  might  have  ob- 
tained an  order  to  substitute  service  of  the  subpoena  upon 
tk  J^gent  of  the  parties,  if  they  had  thought  proper  to  do 

90. 


1843. 


ArgwnenU 


^*  James  O'Brien  in  reply. 

^^'^••ce  V.  Lady  Torrington(c),  which  has  been  relied  upon 


^•)    ^tto.  &  K.  608,  613. 


(c)  2  Mylne  &  K.  600. 
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Argument. 


at  the  other  side,  is  opposed  to  all  the  previous  decisic 

and  is,  in  point  of  fact,  a  case  of  no  authority.     In  Graot 

Grave8{a)9  the  Vice- Chancellor  of  England  speaks  of  il 

a  case  decided  without  much  consideration.    The  cai 

which  have  been  already  cited  on  the  part  of  the  Plaint 

and  which  are  the  leading  cases  upon  the  subject,  establ 

beyond  all  controversy,  that  the  will  of  Catherine  Longl 

rard  did  operate  to  create  a  charge  upon  the  real  est 

and  thereby  to  establish  a  trust  for  the  payment  of 

debts,  and  that  is  sufficient  to  take  the  case  out  of  the 

ration  of  the  Statute  of  Limitations.     Such  was  clearlj 

rule  before  the  recent  Statute,  3  &  4  Will.  IV.  c.  27  ; 

gu8  V.  Gore{b) ;  and  even  if  the  Court  should  be  dispose 

hold  that  Statute  to  have  any  application  at  all  to  the  < 

yet  by  force  of  the  twenty-fifth  section,  trusts  are  altog< 

excluded  from  its  operation,  Kelly  v.  Kelly{c)^  Dillc 

Crut8e(d).     But,  independently  of  this,  the  bill,  whicl 

filed  in  1819,  and  revived  and  amended  in  1828,  is  < 

sufficient  to  save  the  bar  of  the  Statute.     It  is  conte 

that  these  proceedings  must  be  considered  to  be  inefFe 

for  that  purpose,  inasmuch  as  the  Defendants  were  i 

served  with  any  subpoena.     But  as  the  law  then  stoc 

was  impossible  to  have  served  the  Defendants  with  subp 

they  resided  abroad,  out  of  the  jurisdiction  of  the  C 

Any  service  of  process  to  appear  and  answer  would,  i 

such  circumstances,  be  a  nullity,  Creed  v.  Byme{e) ;  j 

was  not  until  the  year  1833,  that  the  Statute  4  &  5 

IV.  c.  82,  was  passed.     It  was  equally  unavailing  ft 

Plaintiffs   to  have  attempted    to   substitute   service 

their  agent.   In  Lord  Aldborough  v.Paton{f)^  an  ap 


(a)  8  Sim.  43,  56. 

(b)  1  Sch.  &  L.  107. 

(c)  6  Law  Rec.  N.  S.  222. 


(d)  3  Jr.  Eq.  R.  70. 
(0  1  Hog.  79. 
(/)1  Hog.  131. 
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lioD  to  sabstitute  service  of  a  subpoena  upon  the  land  agent 
and  solicitor  of  a  Defendant,  resident  out  of  the  jurisdiction, 
was  refused.  Aubrey  v.  Denny(a)  is  to  the  same  effect ; 
die  Plaintiffs  here  took  every  step  which  they  could  have 
taken ;  the  delay  and  the  alleged  defect  in  the  proceed- 
ings, which  are  now  relied  upon  for  the  Defendant,  was  al- 
together occasioned  by  the  acts  of  the  parties,  whom  the 
Defendant  represents  :  and  this  Court  will  never  permit  a 
party  to  rely  upon  an  objection,  which  his  own  acts  have 
altogether  occasioned. 
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^ 1 

FOBSTER 
V. 

Trompsoh. 
Argument, 


The  Lord  Chancellor  : — 

This  case  is  somewhat  complicated,  but  when  once 

the  fiicts  are  understood  there  is  no  great  difSculty.     The 

question  as  to  the  promissory  note  depends  altogether  upon 

Ae  construction  of  the  will.  It  is  said,  that  it  is  not  charged 

upon  the  real  estate  by  the  general  direction  in  the  com- 

''^ncement  of  the  will,  because  in  a  subsequent  part  of  the 

^Ul  a  particular  estate  is  expressly  made  liable  to  the  costs 

®f  the  solicitor.     The  testatrix  begins  by  a  general  direc- 

^On  that  her  debts  shall  be  paid ;  and  that  is  followed  by 

*  declaration  of  her  intention  to  dispose  of  all  her  "  worldly 

•^bstance."    She  then  devises  a  particular  estate,  which,  it 

'^  ^d,  constituted  the  whole  of  the  real  estate,  to  one  bro- 

^*^«r,  Jitmes,  and  she  directs  that  all  the  costs,  charges,  and 

^^penses,  which  shall  be  due  to  her  law  agent,  Charles SuUi- 

^0»  Forster,  shall  be  paid  out  of  this  estate ;  she  then  gives 

^He  principal  part  of  the  personal  estate  to  another  brother, 

'^oA*,  and  she  appoints  the   two  brothers  her  residuary 


June  b. 
Judgment, 


(a)  1  Hog.  -268. 
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legatees  and  executors.  Now  if  I  were  to  hold,  contrary  t^ 
what  is  the  settled  rule  of  law,  that  the  general  direction  fo 
payment  of  debts  in  the  commencement  of  the  will  did  no 
charge  this  estate,  I  must  pass  it  over  altogether,  and  thro\ 
the  debts  upon  the  residue;  for  clearly  this  general  direcdoi 
must  have  some  meaning,  and  that  is  the  only  way  in  whic 
it  could  then  operate.  But  this  case  forms  no  exception  t 
the  established  rule ;  for  after  the  general  direction  for  pa] 
ment  of  the  debts,  the  will  proceeds  thus,  <<as  to  all'm 
wordly  substance," — thus  shewing  an  intention  on  the  p% 
of  the  testatrix,  to  make  a  general  disposition  of  everything 
and  she  gives  part,  subject  to  a  particular  charge,  to^.,ai 
the  remainder  to  A.  and  B.  ;  but  the  whole  is  subject  \ 
the  general  direction  for  payment  of  her  debts.  I  agri 
there  may  be  charges  imposed  upon  a  real  estate  by  a  w; 
in  such  a  manner,  as  to  shew  that  that  estate  was  not  intendi 
to  be  burdened  beyond  the  express  charge.  But  I  do  n 
think  that  that  is  the  case  here :  the  testatrix  may  ha 
thought  that  the  costs  were  not  included  within  the  gen 
ral  direction  ;  or,  knowing  that  the  costs  were  considerab 
she  may  have  intended  to  throw  them  on  that  estate  excl 
sively.  That,  however,  is  not  sufficient  to  cut  down  t 
effect  of  the  general  direction,  and  it  is  much  better  to  i 
here  to  the  established  rule.  The  suit,  therefore,  is  w 
founded  as  to  the  note. 


Then  comes  the  more  important  question,  as  to  the  be 
of  the  demand.  The  costs,  which  were  of  considera 
amount,  were  furnished  and  made  the  subject  of  an  acco 
as  far  back  as  the  year  1819  ;  it  is  evident  from  the  indoi 
ment(a)  upon  the  account  viewed  in  connexion  with 


(a)  The  Reporters  were  unable  to  obtain  a  copy  of  this  indorseme 
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ptyoNDt  of  Ihe  100/.,  that  it  must  have  been  in  1819.     In        1648. 
dm  aeeount  credit  was  taken  for  two  particular  sums,  one      Fobstbb 
of  wkieh  was  part  of  a  fandi  which  had  been  drawn  out  in    TeoMPfoir. 
a  pirdcnlar  cause,  and  the  other  was  a  payment  by  the     judgmtm. 
ijgdoi  of  the  debtor;  these  payments  were  not  carried  to  any 
pirtiealar  credit,  they  appear  generally  on  the  credit  side. 
Therefore,  there  is  no  question  as  to  this  demand  upon  the 
Statute  of  Limitations,  for  there  is  an  acknowledgment  of 
the  debt,  and  a  payment  made  by  the  debtor,  generally,  on 
aeeount  of  what  was  due  on  foot  of  the  entire  demand, 
ABd  not  of  any  particular  item. 

The  bill  was  filed  in  1819.     It  is  said  that  that  was 

not  effectual  to  keep  the  debt  alive,  in  consequence  of  no 

Vpearance  having  been  entered,  and  a  dictum  from  the 

I     jodgment  of  \^ce- Chancellor  Knight  Bruce  in  Coppin  v. 

[      Gfragf(a)  has  been  relied  on  for  that  purpose.     But  the  dis- 

[      HQction  between  such  a  case  as  that  learned  Judge  sup- 

PMes,  and  the  present,  is,  that  here,  during  the  whole  period, 

^Q  parties  were  out  of  the  jurisdiction,  and,  as  the  law  then 

stofxj,  the  Plaintiff  could  not  serve  them  with  process  of 

^Im  Court,  and  he  could  not  substitute  service  upon  any 

OKie  of  them.     The  case(A),  which  has  been  cited  upon  the 

i^^ter  subject,  was  stronger  than  the  present,  yet  the  Court 

^idnot  allow  service  .to  be  substituted  upon  the  absent  par* 

^^s.  There  were  no  means,  therefore,  by  which  the  Plaintiff 

^^oiild  have  enforced  his  demand,  and  I  should  be  slow  to 

^oJd  ilini^  under  such  circumstances,  the  filing  of  the  bill 

^^B  to  have  no  operation,  because  there  was  no  appearance 

^y  tke  Defendant.     And  this,  it  is  to  be  observed,  was  not 

^^^  case  of  a  bill  filed  behind  the  back  of  the  parties ;  for 

(«i)  I  YouDge  k  C,  C.  C,  205.      (b)  Aubrey  \. Denny,  1  Hog.  268. 
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Mr.  Cuthbertj  in  his  letter  of  1820,  acknowledges  that  i 
was  aware  of  it,  and  he  thought  fit  to  pursue  a  line  of  coi 
duct,  which,  it  must  be  now  presumed,  he  adopted  in  refi 
rence  to  that  bill.  Since  then  the  demand  has  been  ke| 
up ;  the  proceedings  in  France,  and  the  letters  of  the  pa 
ties,  which  have  been  referred  to,  shew  that  demands  hai 
been  made  down  to  a  late  period. 


But  supposing  that  the  objection  applies  to  the  bill 
1819,  I  have  not  heard  any  answer  to  the  bill  of  182 
There  is  nothing  to  shew  that  the  Plaintiffs  should  not  ha 
the  benefit  of  that  suit,  which  has  been  regularly  kept  ali 
ever  since.  Again,  there  is  the  bill  of  1838,  to  which 
appearance  was  entered,  because  the  law  had  been  altei 
in  the  mean  time,  and  the  Plaintiffs  served  the  process  of  t 
Court,  as  they  would  have  done,  if  the  law  had  allowed 
at  an  earlier  period,  and  this  bill  is  now  brought  to  a  he 
ing.  The  Defendant  ought  to  have  taken  the  present  < 
jection  at  an  earlier  stage  of  the  cause.  I  do  not  th 
that  the  Plaintifis  are  barred  by  the  Statute.  The  bil 
1828  would  alone  be  sufficient  to  save  the  right,  an 
cannot  discover  anything  in  the  conduct  of  the  Plaini 
since,  to  deprive  them  of  the  benefit  of  that  bill.  What 
Judges  in  £ngland(a)  and  in  this  country(&)  have  sa5( 
to  the  effect  of  a  bill  with  reference  to  the  Statute,  v 
that  although  it  was  true,  that  the  mere  filing  of  a 
would  operate  by  itself  to  save  the  bar  of  the  Statute, 
that  the  Court  would  know  how  to  deal  with  any  imprc 
delay  after  the  filing  of  the  bill ;  that  is,  that  although 
bill  might  save  the  bar  of  the  Statute,  yet  that  the  O 


(a)  Coppin  v.  Gray^  1  Young  (6)  Boyd  v.  Higginson,  Fl* 

&  C,  C.  C.  205.  K.  603. 
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might  not  give  the  benefit  of  it  to  the  Plaintiff,  if  there         1844. 
was  anything  in  his  conduct  to  disentitle  him  to  its  assis-      fobstxb 
taDce.    Now  has  there  been  any  misconduct  on  the  part  of    jhommoh 
the  Plaintiffs  to  take  away  their  right  ?  None  whatever,  I       r^TII^ 
lee  much  to  blame  in  the  conduct  of  the  Defendants ;  they 
attempted  to  evade  the  payment  of  their  just  debts,  by  re- 
siding out  of  the  jurisdiction.      The  Plaintiffs  sought  to 
realize  a  fair  demand,  which  has  not  been  shaken  ;  they  took 
every  step  for  the  purpose  which  the  law  allowed,  but  the 
I)efendants  set  them  at  defiance  ;  the  merits,  in  my  opinion, 
M  all  on  the  side  of  the  Plaintiffs,  and  there  is  no  legal 
kir  to  their  right. 

It  is  unnecessary  for  me  to  decide  the  point  as  to  the 
devise  creating  a  trust,  and  the  consequent  effect  of  the 
recent  Statute  of  Limitations,  and  therefore  I  shall  leave 
it  untouched.  The  only  thing  which  remains  is  as  to  the 
mere  form  of  the  decree. 
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,3^,  STACKPOOLE  v.  STACKPOOLE. 

June  9.       gy  indenture  bearing  date  the  8th  of  October,  176; 

By  indenture  of  ^ 

marriage  settle-  made  between  George  Stackpoole  of  the  first  part;  W 

ment,  a  power  i   ,^      ,  -r^ 

was^Tentothe  Stockpoole  and  Motthios  Finucane  of  the  second  part 

point,bydeedor  Andrew  Ltfsoght  and  Jane  Lysaght^  his  daughter, 

ofBiacitacre  '  third  part,  being  the  settlement  executed  upon  the 

hefd^eT*^'*'  marriage  of  George  Stackpoole  and  Jane  Lysaght^ 

leasee  for  Ujee  reciting  the  will  of  Edmond  Hogan^  by  virtue  of 

ever,  to  any  of   George   Stackpoole  was  seised   for  life  of  certain 

the  eons  of  tlie 

marriage,  for     thereby  devised,  with  remainder  to  his  first  and  othe 

any  estate  not 
exceeding  an 

estate  quasi  in  tail  male.  The  husband  made  his  will,  and  after  reciting  the  power,  in 
execution  thereof,  devised  the  lands  of  Blackacre  to  a  trustee  to  the  use  of  his  third 
for  life,  with  remainder  to  trustees  to  preserve,  Sec,  with  remainder  to  the  first  a 
sons  of  Af.,  in  succession ;  and  in  default  of  such  issue  remainder  over  to  the  testatoi 
son,  N. ;  and  the  testator  then  devised  Whiteacre  to  his  said  sixth  son,  A^,  for  life,  re 
to  trustees  to  preserve.  Sec. ;  remainder  to  iV.'s  first  and  other  sons,  with  remaiude 
The  donee  of  the  power  afterwards,  by  a  codicil  to  his  will,  directed,  that  in  the  evei 
decease  of  his  own  eldest  son  without  issue,  the  limitation  of  Whiteacre  to  N,  shoul 
and  the  lands  should  shift  over  to  M.  in  tail  male. 

Af.,  the  third  son,  married  in  1815,  and  by  the  deed  of  settlement  then  executi 
recitals  of  Af.'t  vested  estate  in  Bkclcacre,  and  contingent  interest  in  Whiteacre,  all 
were  limited  to  M,  for  life,  remainder  to  the  first  and  other  sons  of  the  marriage  in  t 
remainder,  as  to  Whiteacre,  to  the  daughters  of  the  marriage,  remainder,  as  to  Blacl 
N.,  the  sixth  son,  for  life,  remainder  to  his  first  and  other  sons  in  tail,  with  similar  lii 
to  his  brothers  and  their  issue. 

In  1816  the  eldest  son  of  the  donee  of  the  power  died  without  issue,  wbereupo 
came  entitled  unto,  but  did  not  obtain  possession  of,  Whiteacre. 

There  were  two  sons,  issue  of  Af.*s  marriage  in  1815.  In  1827,  M.  married  a  sect 
and  by  the  articles,  which  were  executed  upon  that  occasion,  he  covenanted  to  settle  tl 
sion,  expectant  upon  the  decease  of  his  sons  without  issue,  in  all  the  lands,  to  the  us 
first  and  other  sons  of  that  marriage  in  tail  male,  with  remainder  to  the  daughters  of 
riage  as  tenants  in  common  in  fee.  There  was  issue  of  this  marriage,  two  daughters.  ' 
Tivor  of  the  sons,  the  issue  of  the  first  marriage,  died  in  1840,  under  age  and  unmarri 
their  father,  having  died  in  1835. 

In  1841  a  bill  was  filed  by  the  daughters  of  M.,  claiming  both  Blackacre  and  White 
Heldf  that  their  right  to  the  lands  of  Whiteacre  was  barred  by  the  Statute  of  Limitat 
that  the  parties  claiming  under  the  deed  of  1815  were  not  estopped  from  disputing  t 
of  the  settlor  to  those  lands. 

Held,  also,  that  the  cy  pres  doctrine  may  be  applied  to  the  execution  of  a  power 
and  accordingly,  that  the  will  of  the  testator  in  this  case  operated  as  a  good  appoio 
Blackacre  to  A/.,  the  third  son,  quan  in  tail  male. 

Held,  that  the  remainders  limited  by  the  deed  of  1815  to  the  brothers  of  the  sett 
merely  voluntary,  and  that  the  Court  would  give  effect  to  the  articles  of  1827,  eve 
a  legsl  estate  vested  in  persons  deriving  under  those  voluntary  limitations. 

Held,  accordingly,  that  the  daughters  of  Af.  were  entitled  to  Blackacre. 
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successively  in  tail,  with  power  to  charge  the  lands  with  a        184S. 
jointure,  and  with  portions  for  younger  children,  it  was    stackpoolb 
witnessed,  that  in  pursuance  of  the  said  powers  George   g^^^i^^^^ 

StachpooU  charged  those  lands  with  a  jointure  of  300/.  per         

annum  for  Jane  Lysaght^  and  with  the  sum  of  3500/.  for 
the  younger  children  of  the  intended  marriage :  and  by  the 
8wne  indenture,  after  further  reciting  that  Andrew  Lysaght 
^^  then  seised  quasi  in  fee  of  the  lands  of  Lahensy,  Ard- 
"wkelly,  Dough,  Ballyvorda,  Ballybyan  and  Ballyea,  and 
^o  of  the  lands  of  Ballyfadeen,  Moymore,  and  Knocker- 
•<5^agh,  under  certain  leases  for  lives  renewable  for  ever,  it 
^^8  further  witnessed,  that  Andrew  Lysaght  conveyed  the 
^nds  last  mentioned  to  William  Stackpoole  and  Matthias 
■^^^ucanef  and  their  heirs,  upon  trust,  as  to  the  lands  of  La- 
**^i38y,    Ardnakelly,  Dough,  Ballyvorda,  Ballybyan  and 
"^Jlyea,  to  the  use  of  George  Stackpoole^  his  heirs  and 
^^^igns  for  ever ;  and  as  to  the  lands  of  Ballyfadeen,  Moy- 
''^^re,  and  Knockersceagh,  to  the  use  of  Andrew  Lysaght 
^^^  life,  without  impeachment  of  waste,  remainder  to  trus- 
ses to  preserve,  &c.,  remainder  to  the  use  of  the  sons  of 
-Andrew  Lysaght^  for  such  estates  not  exceeding  estates  tail 
as  be  should  appoint,  and  in  default  of  appointment  to  them 
successively  in  tail  male;  remainder  to  the  use  of  the  daugh- 
ters of  Andrew  Lysaght  (exclusive  of  the  said  Jane  Ly- 
saght)  for  such  estates  not  exceeding  estates  tail,  as  he 
should  appoint,  and  in  default  of  appointment  to  them  as 
tenants  in  common  in  tail,  with  remainder  to  George  Stack- 
poole for  life,  remainder  to  trustees  to  preserve,  &c.,  with 
remainder  (subject  to  an  additional  jointure  of  100/.  per 
annum   thereby   provided   for  Jane  Lysaght)^  *'  from  and 
immediately  after  the  decease  of  the  said  George  Stack" 
poolCy  to  the  use  and  behoof  of  all  and  every,  or  such  one  or 
more  of  the  sons  of  the  body  of  the  said  George  Stackpoole^ 
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1843.         on  the  body  of  the  said  Jane  Lysaght  lawfully  to  be  begot 

Stackpoolb    ^^°>  ^^^  ^^^^  estate  and  estates  not  exceeding  or  larger  thai 

Stackpools    ^^  estate  or  estates  in  tail  male,  and  in  such  parts,  shares 

s  IZ^      ^^^  proportions,  manner  and  form,  with  or  without  powe 

of  revocation,  as  he,  the  said  George  Stackpoole  at  any  tiai 

or  times  during  his  life,  by  any  deed  or  deeds,  writing  c 

writings,  under  his  hand  and  seal,  attested  by  two  or  moi 

credible  witnesses,  or  by  his  last  will  and  testament  in  wri^ 

ing,  should  direct,  limit,  give,  or  appoint  the  same;  and  i 

default,  &c.,  to  the  use  of  the  first "  and  other  sons  ofGeor^ 

Stackpoole  and  Jane  Lysaght^  in  tail  male,  with  remainda 

to  their  daughters,  with  remainder  to  the  right  heirs  of  Am 

drew  Lysaght  for  ever. 

Andrew  Lysaght  died  without  having  had  any  other  chL 
than  Jane^  and  accordingly  on  his  decease,  George  Statr 
poole  became  entitled  to  the  lands  of  Ballyfadeen,  Moymor 
and  Knockersceagh  for  life,  with  the  power  of  appointme- 
above  stated,  and  remainders  over. 

George  Stackpoole  had  issue  by  his  said  wife  Jane  Z- 
saghty  six  sons,  viz. :  George^  Andrew^  Matthias^  Hu^ 
William  Henry^  and  Michael^  and  four  daughters. 

In  the  year  1794,  George  Stackpoole^  the  father,  a  J 
George ,  his  eldest  son,  took  the  necessary  measures  to  do^ 
the  entail  of  the  estates  devised  as  above  stated  by  Edmon 
Hogan  ;  and  by  indenture  bearing  date  the  8th  of  Marc 
1794,  these  estates  were  resettled,  and  limited  to  the  use 
George  Stackpoole  the  father,  for  his  life,  subject,  howeve 
to  a  rent-charge  thereby  provided  for  George,  the  son,  wil 
remainder  to  George^  the  son,  in  tail  male,  with  remaind^ 
to  Andrew^  Matthias^  Hugh,  IVilliam  Henry,  and  Michct 
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Stackpoole^  the  other  sons,  successively  in  tail  male,  with  a        ^^^' 
joint  power  to  Georgcy  the  father,  and  George^  the  son,  to    Stackpoolk 
KToke  the  uses  thereby  limited,  and  to  declare  new  uses.      Stackpoole. 

Statement, 

By  indenture  bearing  date  the  14th  of  January,  1802, 

*nd  made  between  George  Stackpoole  the  elder,  and  George^ 

'lu  eldest  son,  of  the  first  part;  the  Hon.  Matthias  Finu^ 

cane  of  the  second  part ;   William  Skerritt  and  Clara  Sker^ 

^It  of  the  third  part ;  and  trustees  of  the  fourth  and  fifth 

V^^9    being  the  settlement  executed  upon  the  occasion  of 

toe  intermarriage  of  George  Stackpoole  the  younger  with 

Clara,    Skerritt^    after  reciting   the   settlement  of  1794, 

GeoK^e^  the  father,  and  George,  the  son,  revoked  the  uses 

whicK  had  been  declared  by  that  deed,  and  settled  the  lands 

therein  comprised,  including  the  lands  of  Clonroad  and  the 

Liffords,  together  with  certain  other  lands,  to  which  George 

^^ckpooky  the  father,  was  then  absolutely  entitled,  as  to 

•onie  of  the  said  lands,  to  the  use  of  George  Stackpoole,  the 

rfder,  for  life,  with  remainder  to  George  Stackpoole,  the 

yoiingef^  for  life ;  and  as  to  others  of  said  lands,  to  the  use 

^*  George,  the  younger,  for  life,  with  remainder  as  to  all  the 

'^nds  comprised  in  this  indenture,  subject  to  a  jointure  for 

Q^ora  Skerritt,  the  then  intended  wife,  to  the  use  of  the 

^"^t  and  other  sons  of  George  Stackpoole,  the  younger,  in  tail 

^^e,  with  remainder  to  Andrew  Stackpoole,  the  second  son 

^^  George  Stackpoole  the  elder,  for  life,  remainder  to  his 

^''^t  and  other  sons  in  tail  male,  with  remainder  to  the  other 

^*^^  of  George  Stackpoole,  the  elder,  nominatim,  successively 

^•^  life,  and  to  their  first  and  other  sons  in  tail  male ;  and  the 

^■timate  remainder  was  limited  to  George,  the  elder,  in  fee. 

%y  indenture  bearing  date  the  8th  of  June,  1803,  being 
^^  settlement  executed  upon  the  occasion  of  the  marriage 
^^  Andrew  Stackpoole  with  Bridget  Comyn,  George  Stack* 
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IMS*  pooUf  the  elder,  conyeyed  the  lands  of  Mountcashel  to 
Staospoou  tees,  to  the  use  (after  the  decease  of  George  Stackpooi 
Stackpools.  ^^^^9  a»d  J«»*«  his  wife)  of  Andrew  Stachpoole  for 
with  remainders  over ;  and  then  followed  a  shifting  cl 
providing,  that  in  the  event  of  the  death  of  Oeorge  & 
poohy  the  younger,  without  issue  male,  whereby,  undi 
limitations  contained  in  the  settlement  of  1802,  Ai 
Stachpoole  would  become  entitled  to  the  estates  limit 
that  deed,  the  conveyance  of  the  said  lands  of  MounU 
should  cease  and  determine,  and  the  said  lands  revert 
lutely  to  George  Stackpoole^  the  elder,  his  heirs  and  as 

George  Stachpoole^  the  elder,  made  his  will,  dated  th< 
of  April,  1811,  and  thereby  devised  the  lands  of  Lai 
Ardnakelly,  and  Dough,  with  other  lands,  to  Andrew  l 
poole  for  life,  with  the  usual  powers  of  leasing,  jointi 
and  charging,  with  remainder  to  the  heirs  male  of  his  1 
with  remainder  to  Hugh  Stachpoole  for  life,  with  rem; 
to  the  heirs  male  of  his  body ;  remainder  to  William  1 
Stachpoole  for  life,  with  remainders  to  the  heirs  mj 
his  body ;  remainder  to  Matthias  Stachpoole  for  life 
remainders  to  his  sons  in  tail  male,  remainder  to  tesi 
right  heirs.  And  the  said  testator  thereby  devised  the 
of  Ballyvorda,  Ballybyan,  and  Ballyea,  and  also  the 
of  Rannah,  to  Hugh  Stachpoole  for  life,  with  remainci 
the  heirs  male  of  his  body ;  with  remainder  to  William  j 
Stachpoole  for  life,  with  remainders  to  the  heirs  male 
body  ;  with  remainder  to  Michael  Stachpoole  for  life 
remainders  to  the  heirs  male  of  his  body  ;  with  remair 
Matthias  Stachpoole  for  life,  with  remainders  to  the 
maleof  his  body ;  with  remainder  to  Andrew  Stachpoole  f 
with  remainders  to  the  heirs  male  of  his  body,  with  re 


Statement. 
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der  to  testator't  right  heirs.     And  the  said  testator  thereby        1943. 
dmed  the  lands  of  Craigbrien,  Dromquin,  and  Forrour,    g^^^wooLB 
ifter  the  decease  of  his  wife,  and  subject  to  7000/.,  to   ^       «• 

*'  Stackpoolb. 

Gtorge  Stackpoole^  the  younger,  for  his  life,  remainder  to 

tnistees  to  preserve,  &c.,  remainder  to  his  first  and  other 

1001  in  tail  male,  remainder  to  ^ndr^u^iS^acftpoofe  for  life,  re- 

naioder  to  trustees  to  preserve,  &c.,  remainder  to  his  first 

tnd  other  sons  in  tail  male,  with  remainders  over ;  and  the 

ttid  testator,  after  reciting  the  settlement  of  the  8th  of 

*^Qne,  1803,  and  the  contingent  reversion  in  the  lands  of 

Moantcashel,  to  which  he  was  entitled,  thereby  devised  the 

^d  reversion,  when  such  contingency  should  occur,  to 

ff^illiam  Henry  Stackpoole  for  life,  remainder  to  trustees  to 

Preserve,  &c.,  remainder  to  his  first  and  other  sons  in  tail 

nude,  with  remainders  over  to  the  other  sons  of  the  testator, 

*nd  their  issue  male,  remainder  to  testator's  right  heirs. 

The  will  then  proceeded  as  follows  :  <*  And  whereas,  by 
n^y  marriage  settlement  I  have  power  to  appoint  the  lands 
^  Ballyfideen,  Moymore,  and  Knockersceagh,  in  the  ba- 
rony of  Coroomroe,  in  said  county  (which  I  hold  under  a 
Ictue  for  three  lives,  renewable  for  ever,  made  by  the  late 
Blari  of  Carrickj  subject  to  the  yearly  rent  of  122/.),  to  the 
^tte  and  for  the  benefit  of  such  of  my  sons  by  my  present 
^ift  as  I  should  think  fit,  and  to  make  such  appointment 
^  my  last  will,  subject,  however,  to  an  annuity  of  100/. 
^  my  said  wife  during  her  life,  in  case  she  shall  survive 
■■•;  I  now,  therefore,  in  exercise  of  the  power  so  vested 
^  me  as  aforesaid,  appoint,  give,  and  devise  the  said  lands 
^  Ballyfiaideen,  Moymore,   and   Knockersceagh,  to  said 
"^^k  Lord  MoMsy  and  his  heirs,  in  trust,  and  to  the  several 
^'^^  and  purposes  herein  mentioned ;  that  is  to  say,  the  said 
^^^  of  BaUyfodeen  and  Moymore  (subject  to  80/.,  part 
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^^^'  of  said  head  rent  of  122/.)  to  the  use  of  my  third  son,  Mat- 
Stackpoou  thias  Stojckpoole^  for  and  during  his  natural  life,  renudoder 
Stackpools.  to  ^be  said  Htigh  Lord  Massy  and  his  heirs,  in  trust  to 
Statement,  support  the  contingent  remainders  hereinafter  limited,  from 
being  barred  or  destroyed,  and  for  that  purpose  to  msk< 
entries  and  bring  actions  as  the  case  may  require ;  bat  U 
permit  the  said  MatthicLs  Stackpook  to  receive  the  rent 
and  profits  thereof,  during  his  natural  life ;  and  from  aii< 
after  the  decease  of  the  said  Matthias  Stackpook^  remain 
der  of  said  lands  of  Ballyfadeen  and  Moymore,  to  the  us 
of  the  first  and  every  other  son  and  sons  of  the  body  of  tfa 
said  McUthtas  Stackpooie,  lawfully  to  be  begotten,  succefl 
sively,  as  they  shall  be  in  seniority  of  age  and  priority  i 
birth,  the  elder  of  such  sons  and  the  heirs  male  of  his  bod 
always  to  be  preferred,  and  to  take  before  the  younger  an 
the  heirs  male  of  his  body ;  and  for  default  of  such  issui 
remainder  of  said  lands  of  Ballyfadeen  and  Moymore,  ti 
gether  with  the  said  lands  of  Knockersceagh  (which  I  no 
hereby  give,  devise,  and  appoint,  immediately  after  m 
death,  subject  to  the  payment  of  42/.,  part  of  said  outgoin 
head  rent  of  122/.),  to  the  use  and  behoof  of  my  sixth  soi 
Michael  Stackpoole,  for  and  during  the  term  of  his  natun 
life."  The  testator  then  appointed  the  said  lands  of  Ball; 
fadeen,  Moymore,  and  Knockersceagh,  to  Hugh  Loi 
Massy ^  during  the  life  of  Michael  Stackpoole^  to  preser^ 
contingent  remainders,  and  after  the  death  of  Michael  Staa 
poole  to  his  first  and  other  sons  successively  in  tail  male 
and  after  the  death  of  Michael  Stackpoolcy  he  gave  simih 
remainders  to  William  Henry  Stackpoole'hnd  Andrew  Stac^ 
poole^  and  their  first  and  other  sons  in  tail  successively 
with  remainder  to  his  own  right  heirs. 

The  testator,  George  Stackpoole^  the  elder,  afterwar« 
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nde  a  codicil  to  his  said  will,  dated  the  2l8t  of  Noyember,        1843. 

v^ V ^ 

1811,  and  thereby  directed  *'  in  case  my  eldest  son,  George    stackpoole 
SlatkpooUj  shall  die  without  leaving  a  son  of  his  body,  law-   stackpools. 
fiilly  issuing,  living  at  the  time  of  his  death,  or  of  which      statement. 
Us  wife  shall  be  then  eneientCy  whereby  my  second  son, 
Andrew  SUtckpook^  if  then  living,  or  his  son  George^  or 
any  other  son  or  grandson  of  said  Andrew^  will  be  en- 
tided  and  succeed  unto  the  several  estates  in  my  said  son 
Otorge*s  marriage  settlement,  and  as  same  are,  in  such 
erent,  limited  to  said  Andrew  and  his  issue  male,  and  as 
tlie  8ud  Andrew^  if  then  living,  or  his  son   George^  or 
other  son  or  grandson  of  the  said  Andrew^  will,  in  such 
^▼cnt,  succeed  to  the  lands  of  Cragbrien,  Dromquin,  and 
'orronr,  under  the  devise  thereof  in  my  said  will  contained ; 
ID  meh  event  I  hereby  revoke  the  devise  made  to  him,  the 
^  Andrew^  in  and  by  my  said  will,  of  said  lands  of  La- 
'*cosy,  Ardnakelly,  and  Dough.      And  in  case  my  son, 
^jor  Hugh  Stackpoole^  shall  be  living  at  the  time  of  my 
*on>  Che  said  George's^  death,  without  male  issue  as  afore- 
^d^  I  devise  and  bequeath,  in  these  events,  the  said  lands 
^  Lahensy,  Ardnakelly,  and  Dough,  to  the  said  Hugh 
^^oApoaUf  and  the  heirs  male  of  his  body,  lawfully  issuing, 
(object  to  200/.  a  year  of  the  head  rent,  payable  to  my 
ItiuUord  thereout,  and  subject  to  the  said  annuity  for  the 
^d  Miehael)f  in  lieu  and  in  exchange  for  the  lands  of  Bai- 
lyirorda,  Ballybyan,  and  Ballyea,  and  Rannah,  which  I  de- 
^^i*«d  to  him  by  my  said  will.     But  in  case  my  said  son 
^ugk  shall  not  be  living  at  the  time  of  the  decease  of  my 
*^  ion  George,  without  issue  male  as  aforesaid,  and  if  my 
"^Hi,  fVittiam  Henry  Stachpoole^  shall  be  then  living,  then, 
^^  that  event,  I  devise  the  said  lands  of  Lahensy,  Ardna- 
^^Ujr,  and  Dough  (subject  to  said  proportion  of  the   head 
"^t  and  said  annuity),  to  him,  the  said  Wiliiam  Henry 
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^^^'  Stackpoole^  and  the  hein  male  of  his  body,  lawfblly  iBSung* 
Stackpoou  But  in  case  my  said  son  William  shall  not  be  liYuig  at  tb 
Stackpoolb.  ^^  of  ^®  decease  of  my  said  son  George^  without  male  is 
st^^^^a^,  >ue  as  aforesaid,  then,  in  that  event,  if  my  said  son,  Mkhat 
StackpooUf  shall  be  then  living,  I  devise  the  said  lands  < 
Lahensy,  Ardnakelly,  and  Dough,  to  him,  the  said,  Michae< 
and  the  heirs  male  of  his  body,  lawfully  issuing.  And 
also  devise  the  said  lands  of  Bally  vorda,  Ballybyan,  ao 
Ballyea  (subject  to  1002.  a  year  of  my  said  landlord's  rent 
and  also  the  said  lands  of  Rannah,  to  my  said  son  MuAm 
if  he  shall  be  living  at  the  time  of  the  death  of  my  said  i^ 
George^  without  issue  male,  as  aforesaid,  and  to  the  hd 
male  of  the  said  MichaeTs  body,  lawfully  issuing,  in  li^ 
and  exchange  for  the  lands  of  Knockersceagh,  devised  to  hi 
by  my  said  will.  And  if  my  said  son,  MatthioM  Stadipami 
shall  be  living  at  the  time  of  the  said  George's  death,  wift 
out  issue  male,  as  aforesaid,  then  I  devise  the  said  last-me 
tioned  lands  of  Knockersceagh  and  Rannah,  to  the  S0 
Matthias  and  the  heirs  male  of  his  body,  lawfully  issuin j 
and  as  to  the  said  lands  of  Bally  vorda,  Ballybyan,  and  Bi 
lyea,  upon  the  event  of  the  said  MichaeTs  death,  or  up 
the  event  of  his  not  succeeding  to  the  said  lands,  I  deri 
and  bequeath  said  last-mentioned  lands  to  the  said  Willid. 
Henry  Stackpoole  and  his  heirs  male,  with  remainder  to  € 
said  Maihias  Stackpoole  and  his  heirs  male." 

The  sud  testator,  George  Stackpoole,  the  elder,  aft€ 
wards  added  a  second  codicil,  dated  the  5th  of  Septembe 
1812,  which  did  not  disturb  in  effect  the  dispositions  ao* 
limitations  made  by  his  will  and  first  codicil  as  above  stated 
Shortly  afterwards,  in  the  year  1813,  the  said  testator  died 
without  having  altered  or  revoked  his  said  will  and  codidb 
and  thereupon  Matthias  Stackpoole  entered  into  possesuo 
of  the  lands  of  Moymore  and  Ballyfadeen. 


Statement, 
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By  indenture  dated  the  19th  of  July,  1814,  and  made        1848. 
between   tiugk   Stackpoole   of  the  one  part,  and  An^    stackpoolx 
ikmy  Hogan  of  the  other  part,  Hugh  Stackpoole  released   g^^cKPooLE. 
to  Anthony  Hogan  the  lands  of  Bally  vorda,  Ballybyan, 
Myea,  and  Rannah,  for  the  purpose  of  barring  the  quasi 
entail  of  those  lands. 

By  indenture  dated  the  15th  of  September,  1815,  made 
between  Maiihias  Stackpoole  of  the  first  part,  Thomas 
PiOangton  of  the  second  part,  Ellen  PiOungton  of  the  third 
pirt,  and  trustees  of  the  fourth  and  fifth  parts,  being  the 
settlement  executed  upon  the  marriage  of  Matthias  Stack- 
poole with  Ellen  Pilkington,  after  reciting  that  under  a 
lease  made  in  the  year  1805,  McUthias  was  seised  of  an 
tttate  for  three  lives,  in  part  of  the  lands  of  Moymore  and 
Bally&deen,  and  that  his  father,  the  said  George  Stack- 
poole the  elder,  had  devised  the  lands  of  Moymore  and 
^yfiideen  to  him  for  life,  with  remainder  to  his  first  and 
<>ther  sons ;  and  further  reciting  that  under  the  same  will 
^otihias  would  become,  upon  certain  contingencies,  en- 
^tlcd  to  the  lands  of  Rannah  and  Knockersceagh,  it  was 
Witnessed  that  Matthias  Stackpoole  limited  the  said  lands 
^*  Moymore,  Ballyfadeen,   Rannah,  and  Knockersceagh, 
^fl  all  the  right,  title,  and  interest  of  the  said  Matthias 
herein,  to  the  use  of  Matthias  for  life,  remainder,  subject 
^  a  jointure  for  his  intended  wife,  to  the  first  and  other 
^Ons  of  the  marriage  successively  in  tail  male,  with  re- 
^^nder.  as  to  the  lands  of  Rannah  and  Knockersceagh,  to 
Uie  daughters  of  the  marriage  as  tenants  in  common  ;  and 
n  to  the  lands  of  Moymore  and  Ballyfadeen,  to  Michael 
SiadipooU  for  life,  with  remainder  to  his  first  and  other 
sont,  with  similar  limitations  successively  to  William  Henry 
Siadtpoole^  Hugh  Stackpoole^  and  Andrew  Stackpoole^  the 

z2 
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1843.        other  brothers  of  Maiikias,  and  their  respective  soos,  with 
Stackpoolc   an  ultimate  remainder  to  ilfa^/Aifiw  in  fee :  and  by  this  deed 
Stackpoole.  McUthitis^HllteT reciting  that  in  case  heshould  becomeentitled 
statemtut      ^  ^^  lands  of  Rannah  and  Knockersceagh,  he  would  be  only 
seised  of  an  estate  tail  therein,  coyenanted  to  levy  fines  aadl 
suffer  recoveries  to  enure  to  the  uses  of  this  settlement. 

The  marriage  took  effect,  and  there  was  issue  two  son&  ; 
and  Ellen  Stackpoole^  the  wife,  died  sometime  previously  t.m 
the  year  1827,  leaving  her  husband,  MatMaSj  her  siar- 
viving. 

By  marriage  articles,  dated  the  11th  of  June,  1827,  ex- 
ecuted upon  the  occasion  of  the  intermarriage  of  Matthi^u 
Stackpoole  and  Louisa  Mary  M^Namaray  after  reciting  that 
by  the  settlement  of  1815,  the  lands  of  Moymore,  Bally- 
fadeen,  Rannah,  and  Knockersceagh,  had  been  settled  on 
Matthias  Stackpoole  for  life,  with  remainder  to  his  first  aod 
other  sons  by  Ellen  Pilkington^  and  that  the  said  MatthUsu 
then  had  a  life  estate  in  said  lands,  with  a  reversion  ezpe^* 
tant  upon  the  failure  of  his  issue  male  by  said  EUen  ^mir 
kingtotij   the  said  Matthias   Stackpoole  covenanted  th^^i 
in  case  of  the  decease  of  his  sons  by  Ellen  Pilkington  wit-^' 
out  issue  male,  he  would  settle  the  lands  of  Moymore,  B^^' 
lyfadeen,  Hannah,  and  Knockersceagh  to  secure  a  jointi^--^^ 
for  his  then  intended  wife,  Louisa  Mary  M^Namara^  a^^" 
subject  thereto,  to  the  use  of  the  first  and  other  sons  of  \M^^ 
marriage  successively  in  tail  male,  with  remainder  to  ib-^ 
daughters  of  the  marriage  as  tenants  in  common  in  fee. 

There  were  issue  of  this  marriage  two  daughters,  Scurah 
Jane  and  Mary  Louisa  Stackpoole^  the  Plaintiffs  in  the 
present  cause. 
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Matthias  Siackpoole  died  in  1835,  and  his  sons,  the        1843. 

^       ^       ^ 
issue  male  of  his  first  marriage,  died,  one  in  1831*,  the  other   stackpoole 

in  1840,  and  both  under  age  and  without  issue.  Stackpoole. 

Statetunt, 

George  Stackpoole^  the  younger,  died  without  issue  in  the 
year  1816,  and  the  shifting  limitations,  which,  under  the 
will  of  George  Stackpoole  the  elder,  were  contingent  on 
that  event,  then  took  effect,  and  accordingly  the  estate  tail 
fi Mickael Stackpoolein  the  lands  of  Knockersceagh  ceased, 
and  the  lands  became  vested  in  Matthias  and  his  issue. 
Michael  Stackpoole^  however,  continued  in  possession  of 
the  lands  of  Knockersceagh.  Hugh  Stackpoole  died  in  1840, 
previoosly  to  the  decease  of  the  survivor  of  the  sons  of 
Vatthias  Stackpoole^  having  made  his  will  in  the  year 
'838,  and  thereby  devised  the  lands  of  Bally  vorda,  Bally- 
i^yaii,  Ballyea,  and  Rannah,  to  William  Henry  Stackpoole 
^d  his  heirs,  and  bequeathed  a  legacy  of  1400/.  to  the 
^Ughters  of  Matthias  Stackpoole. 

At  the  time  George  Stackpoole  the  elder  made  his  will 
*^ove  stated,  his  title  to  the  lands  of  Clonroad  and  the 
'^^ffords  was  disputed,    and  subsequently  to  his  decease, 

^^  evicted  by  a  decree  of  the  House  of  Lords,  made  in 

*  csause  of  Gore  v.  Stackpoole{a). 

The  lands  of  Cragbrien,  Dromquin,  and  Forrour^  after 
^ey  came  into  the  possession  of  Andrew  Stackpoole^  were 
^Id  under  a  decree  of  the  Court  of  Chancery,  in  the  cause 
Of  WiUiam  Henry  Stackpoole  v.  Andrew  Stackpoole  and 
others,  which  had  been  instituted  for  the  purpose  of  raising 
fiunily  chaises. 

(rt)  1  Dow,  18. 
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J^ft^'  Renewals  of  the  leases,  under  which  the  lands  oft 

STAospooi.a  more,  Ballyfadeen,  Knockersceagh,  and  Rannah  were  I 
Stagkpoolb.  pursuant  to  the  covenants  in  those  leases,  were  ezecnti 
Matthias  and  Michael  Stackpoole^  after  the  settlemei 
1816,  and  the  legal  estate,  which  had  vested  in  the  tni 
of  that  settlement,  had  determined  previously  to  the  i 
of  the  bill  in  the  present  cause. 

The  original  bill  in  this  caus^  was  filed  on  the  1 
October,  1841,  shortly  after  the  decease  of  the  survii 
the  sons  of  Matthias  Stackpoole^  by  Sarah  Jane^  and  j 
Louisa  StackpooUy  his  daughters,  against  fVilliam  1 
Stackpoole,  Michael  Stachpoole^  Andrew  StackpooU 
fVilliam  his  eldest  son,  and  other  parties,  Defendants, 
bill  prayed,  that  the  collateral  limitations  in  fiavour  < 
brothers  of  Matthias  Stackpoole  contained  in  the  settle 
of  the  15th  of  September,  1815,  might  be  declared 
dulent  and  void  as  against  the  Plaintiffs,  and  that  tb 
tides  of  the  1 1th  of  June,  1827,  might  be  carried  int 
ecution,  and  proper  conveyances  of  the  lands  of  Moy 
Bally fadeen,  Knoekersceagh,  and  Rannah,  execute 
cording  to  the  trusts  of  those  articles,  the  Plaintiffs  all 
that  the  collateral  limitations  of  the  former  instrument 
voluntary,  and  that  they  were  purchasers  for  valuable 
sideration  under  the  latter  deed. 

The  bill  was  subsequently  amended,  upon  discov 
the  disentailing  deed  of  1814,  by  expunging  that  p 
the  bill,  which  asked  for  relief  in  respect  of  the  lai 
Rannah. 

The  Defendant,  Andrew  Stackpoole^  by  his  answer  s 
that  having  been  advised  that,  under  the  will  of  his  f 


CASES  IN  CHANCERY.  333 

Oeorge  Siadipook^  the  elder,  he  was  entitled,  quasi  in  tail,  1843. 

to  die  lands  of  Lahensy,  Ardnakelly,  and  Dough,  he  had,  by  8tackpooi.e 

iDdentims  dated  the  10th  and  1 1th  of  July,  1814,  barred  the  g^^c^^oLE. 

entail  and  all  the  limitations  over.  Andrew  also  insisted  that  „ 

Stattment. 

tbe  appointment  intended  to  be  made  by  the  will  and  codi- 
cil ofGeorge  Si<ichpoole  the  elder,  of  the  lands  of  Moymore, 
Ballyfiuleen,  and  Knockersceagh,  was  bad,  as  being  an  ex- 
eetsiye  execution  of  the  power  contained  in  the  settlement 
of  the  8th  of  October,  1767. 

Tlie  Defendant,  William  Henry  Stcu^kpoohj  by  his  aASwer 
lobmitted,  that  although  George  Stackpoole^  the  younger, 
liad  died  without  issue  male,  yet  the  estates  oi  Michael  Stack- 
focie  m  Rannah,  and  of  Michael  and  Hugh  in  Rannah  and 
Knockersceagh,  appointed  to  them  under  the  will  and  first 
oodioil  o{ George  Stackpoole  the  elder,  did  not  determine  upon 
tbftt  event,  for  that  upon  the  true  construction  of  the  shift- 
ily; cause  in  that  codicil,  and  of  the  settlement  of  the  8th 
of  June,  1803,  no  cesser  was  to  take  place,  unless,  upon 
tke  death  of  George  Stackpoole  the  younger,  without  issue, 
Andrew  Siacipoole  should  succeed  to  the  actual  enjoyment 
of  die  lands  of  Clonroad  and  the  Liflfords,  mentioned  in  the 
Kttlement  of  the  14th  of  January,  1802,  which  did  not  hap- 
pen, in  consequence  of  the  decree  in  Gore  v.  Stackpoole 
^vementioned.  William  Henry  Stackpoole  further  insisted, 
™t  the  limitations  to  the  brothers  of  Matthias  contained  in 
"C  settlement  of  1816  were  not  voluntary ;  that  that  settle- 
^^t  operated  as  a  eoyena.nthY  Matthias  Stackpoole  to  stand 
'^'^  for  the  uses  contained  therein,  and  was   binding 
^Pon  the    Plaintiffs  claiming  under  the  articles  of  1827, 
^^'^fisa  Mary  M*Namara  having  had  full  notice  of  the 
*^  of  1816. 


334 


CASES  IN  CHANCERY, 


1843.  Michael  Stackpooley  by  his  answer,  relied  on  bii 

Stackpoou  Curbed  possession  of  the  lands  of  Knockersceagh,  I 

Staci^olb.  ^™®  ^^  ^^^  decease  of  George  Stackpoole  the  youi 

^~      ^  1816,  and  claimed  the  benefit  of  the  Statute  of 

afOMllMllff. 

tions,  3  &  4  Will.  IV.  c.  27,  as  a  bar  to  the  deinan< 
PlaintiffiKa). 


Argumtnt, 


Mr.  Moore^  Mr.  O^BrieUj  and  Mr.  Lysaghi, 
Plaintiffs. 

The  Plaintiffs'  demands  in  this  case  are,  firstly 
lands  of  Moymore  and  Ballyfadeen,  and  secondly 
lands  of  Knockersceagh.  The  former  claim  depen 
the  construction  of  the  will  of  George  Stachpooley  tl 
considered  as  an  execution  of  the  power  gi^en  by  t 
of  1767,  and  on  the  effect  of  the  settlement  of  18 
articles  of  1827.  The  latter  claim  involves  the  co 
tion  of  the  shifting  clause  in  the  first  codicil  of 
Stackpoole*s  will,  and  of  the  lapse  of  time  since 
cease  of  George  Stackpoole^  the  younger,  in  the  ye 


It  must  be  conceded  that  the  settlement  of  1767 
authorize  an  appointment  to  the  grand-children  of 
tator,  the  donee  of  the  power.     The  appointment  i 

(a)PEDIGREE. 

GEORGE  STACKPOOLE  =  JANE  LYSAGHT. 


George  died,        Andrew. 
1816,  s. /I. 


Matthias,  married 


Hugh. 


Wm.  Henrv. 


1st.  Ellen  Pilkington,  1815. 

I 
Two  sons,  who  died  1 836 
and  1840,  under  age, 
and  $.  p. 


2nd.  Louisa  M.  M'Namara,  1827. 

I 

Sarah  Jane  ;  Mary  Louisa. 
(  The  riaintiffi. ) 
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ibis  case  was,  therefore,  excessive  and  bad,  unless  it  can  be        1848. 
tustained  and  modelled  by  some  principle  of  equitable  con-   stackpoolx 
struction.     Such  a  prindple  is,  however,  to  be  found  in   g^^cKPoou 

the  cy  pres  doctrine,  a  doctrine  invented  and  established        

to  support  the  paramount  intentions  of  testators,  and  clearly, 
as  we  submit,  applicable  to  the  present  case.  The  general 
intention  of  the  testator  was  to  appoint  in  favour  of  Mai- 
thioM  and  his  issue  male ;  he  has  attempted  to  effectuate 
that  intention  by  a  particular  mode  of  limitation,  exceeding 
the  powers  with  which  he  was  invested ;  this  Court  will, 
therefore,  interpose ;  the  mode  of  limitation  must  be  sacri- 
ficed, that  the  objects  of  the  limitation  may  not.  Matthias 
must  be  held  to  have  taken  an  estate  in  tail,  and  thus 
the  general  intention  of  the  testator,  and  the  directions 
of  the  settlor,  will  be  both  accomplished  and  obeyed.  It 
is  plain  that  the  testator  never  intended  any  one  else  to 
take  a  benefit,  until  the  extinction  of  all  the  male  issue 
of  Matthicu.  If  this  were  the  case  of  a  mere  ordinary  will, 
there  could  not  be  a  doubt  as  to  the  applicability  of  the 
doctrine,  and  there  is  neither  principle  nor  authority  that 
any  distinction  should,  in  this  respect,  obtain,  in  the  case 
of  a  will  intended  to  operate  as  an  execution  of  a  power. 
The  doctrine  of  cy  pres,  it  is  true,  has  been  questioned  and 
disapproved  of  by  some  Judges,  but  notwithstanding  such 
disapprobation,  the  doctrine,  like  many  other  principles  of 
law  once  questioned,  is  now  too  well  settled,  and  rests  on 
too  high  authority  to  be  shaken.  It  is  universally  admitted 
that  stare  decisis  is  one  of  the  most  useful  rules.  In  Chap^ 
many.Broum{a)j  the  testator  devised  to  the  second  son  of 
Ids  brother  Reginald  (he  having,  at  the  testator's  decease, 
but  one  son),  for  his  life,  and  after  his  decease  to  the  first 

(a)  3  Burr.  1626;  3  Bro.  P.  C  269,  Toml.  Ed. 
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1843.  son  of  that  second  son,  and  the  heirs  male  of  the  body  of 

'^       '  such  second  son  :  the  Court  held  that  the  second  son  took 

OTACKPOOLB 

<"*  an  estate  in  tail  male.     The  case  o(  NiehoUr.Niehottla) 

Stackpoolk. 


ATffUM§Htm 


followed :  there  the  devise  was  to  the  second  son  of  W. 
NichoU  (whoy  at  the  death  of  the  testator,  had  no  sod),  fer 
-his  life,  and  after  his  death,  or  in  case  he  should  inherit  the 
paternal  estate  by  the  death  of  his  brother,  to  his  seoond 
son,  lawfully  to  be  begotten,  and  his  heirs  male,  retnainder 
to  the  third  and  other  sons  of  W.  NichoU  successively,  in 
tail  male,  remainder  over;  the  Common  Pleas,  in  a  esse 
sent  from  Chancery,  certified  that  the  estate  would  vest  in 
the  second  son  by  way  of  executory  devise,  and  that,  in  order 
to  effectuate  the  general  intent  of  the  testator,  he  would  take 
an  estate  in  tail  male,  determinable  on  the  accession  of  the 
paternal  estate.  In  that  case  the  particular  intention  could 
not  be  effectuated,  because  of  the  rule  of  law  which  forbids 
limitations  to  the  issue  of  an  unborn  child,  therefore  the 
Court  gave  the  unborn  child  an  estate  tail ;  so  here,  the 
children  of  Matthias  were  not  immediate  objects  of  the 
power,  therefore  the  Court  will  give  Matthias  himself  an 
estate  tail.  In  Robinson  \.Hardcastle{b)  it  was  not  ne- 
cessary to  decide  the  point,  but  Mr.  Justice  BuUer  ex* 
pressed  an  opinion  in  fevour  of  the  application  of  the  doc- 
trine. 

In  Pitty.Jackson{c)y  decided  by  Lord  Kenyon  when 
Master  of  the  Rolls,  by  a  marriage  settlement  certain  mo- 
nies were  directed  to  be  expended  in  the  purchase  of  lands, 
to  be  settled  on  P.  W.  for  life,  with  remainder  to  the  child- 
ren of  the  marriage,  subject  to  such  powers,  limitations,  and 


{a)  2  W.  Bl.  1159.  (c)  2  Bro.  C.  C.  51. 

(6)  2  Term  R.  241,  380,  781. 
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provisions  as  P.  W.  should  appoint.  By  his  will  P.  W.  i843. 
ippointed  the  monies  to  be  laid  out  in  real  estate,  to  be  stackpools 
Donveyed  in  trust  for  his  daughter  M.,  during  her  life,  for  g^^c^^^. 
her  separate  use,  remainder  to  trustees  to  preserve,  &c.,  ^,ZZ^ 
remainder  to  all  and  every  the  child  and  children  of  his 
laid  daughter,  as  tenants  in  common,  with  remainders 
over.  The  Court,  to  effectuate  the  testator's  general 
intention,  grave  the  daughter  an  estate  tail.  Here  then  the 
dketrine  was  applied,  although,  as  Mr.  Butter  observes(a), 
**  the  course  and  order  of  devolution  of  the  land,  in  con- 
sequence of  the  ancestors  taking  an  estate  tail  under  the 
ey  prds  doctrine,  would  be  materially  different  from  that,  in 
which  the  lands  would  have  moved,  if  the  devise  had  been 
construed  according  to  its  literal  import"  In  Griffith  v. 
JB[arriMon{b)  a  similar  question  arose  upon  a  power ;  and  in 
a  case  sent  by  the  Court  of  Chancery  to  the  King's  Bench, 
JLord  Kenyan^  and  Mr.  Justice  Gro$e  certified,  that  the 
doctrine  of  cy  prds  applied ;  Mr.  Justice  Ashurat^  and  Mr. 
Justice  BuUer^  indeed,  returned  a  different  certificate,  but 
upon  g^unds  not  inconsistent  with,  or  unfiEivourable  to  the 
doctrine.  In  Boutiedge  v.  Dorril{c)^  Lord  Ahanleg  ex- 
pressed his  assent  to  the  same  doctrine. 

These  cases  are  amply  sufficient  to  shew  that  the  doctrine 
is  well  established,  and  applicable  to  the  present  case ;  it 
must,  therefore,  be  considered  that  Matthias  took  an  estate 
in  tail  male  in  the  lands  of  Moymore  and  Bally&deen.  This 
estate  was,  however,  only  quasi  in  tail,  being  of  lands  held 
under  leases  for  lives,  renewable  for  ever,  and  was  therefore 
barred  by  the  settlement  of  1815.     The  title  of  the  Plain- 


(d)  Fearne  207,  (o),  Mx.  ecL  (c)  2  Yes.  357,  364. 

(*)  4  Term  R.  737;  3  Bro.  C.  C  410. 
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184a.        tiffs,  then,  to  these  lands  is  derived  under  the  articles  of  1827  X^^ 
Stackpoou    1^®^  articles  were  entered  into  upon  the  marriage  of  t 
Stackpooxa.    Pl^ti^'  mother,  they  are  consequently  purchasers  for  i 

. ^      luable  consideration  of  the  estates  thereby  limited  to  the 

On  the  other  hand,  the  right  of  the  Defendants  depends  up 
the  limitations  in  the  settlement  of  1815,  to  the  broth^siiy 
of  Matthias^  the  settlor.      But  as  they  were  purely  ^o. 
luntary,  the  articles  of  1827  must  prevail,  and  the  title  of  tJie 
Plaintiffs  be  considered  the  better  one.     In  JohMon  y.jE^ 
gard{a)  the  Court  of  King's  Bench  held,  that  limitations 
to  collaterals  in  a  marriage  settlement  were  not  entitled  to 
the  benefit  accruing  from  the  consideration  of  marriage,  and 
were  void  as  against  a  subsequent  purchaser  for  valuable 
consideration.     That  was  a  case  sent  out  of  Chancery,  aod 
Sir  John  Letich  acted  upon  the  certificate.     Here,  indeed^ 
the  matter  rested  in  contract,  while  in  Johnson  v.  Legar^ 
the  Court  was  dealing  with  legal  estates ;  but  that  cannor^ 
make  any  difference  in  this  Court,  which  treats  a  cod-" — 
tract  for  a  purchase  as  an  equitable  title,  and  regards  thr^ 
party  having  such  a  title  as  the  complete  owner  of  the  es- 
tate. Buckle  V.  MitcheU{b).    Notice  of  a  prior  voluntary 
deed  is  quite  immaterial  as  regards  a  subsequent  purchaser 
for  valuable  consideration,  Evelyn  v.  Templar(c). 

With  regard  to  the  lands  of  Knockersceagh,  the  Plain- 
tiffs' title  is  based  on  the  shifting  clause  in  the  first  codicil 
to  George  Stackpoole's  will.  The  event,  upon  which  that 
clause  was  to  take  effect,  and  these  lands  go  over  to  Jfo^- 
thias  Stackpooley  viz.,  the  decease  of  George^  the  younger, 
without  issue,  happened  in  1816,  and  the  Plaintiffs*  right 


(a)  3  Madd.  283.  (c)  2  Bro.  C.  C.  148. 

(b)  18  Ves.  100. 
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iodisputable,  unless  barred  by  the  Statute  of  Limit-        1843. 
itioiis.    Bat  the  Statute  does  not  apply,  because  by  the    stackpoolb 
deed  of  the  15th  of  September,  1815,  these  very  lands  stackpoole. 
were  settled,  and  by  the  settlement  Matthias's  estate  was     ^         ^ 
eat  down  to  a  mere  estate  for  life;  the  Statute  did  not 
begin  to  run  until  1816 ;  therefore,  although  a  good  bar 
may  have  arisen  to  the  assertion  of  Matthias's  life  estate, 
no  bar  can  exist  to  the  Plaintiffs'  rights,  which  did  not,  in 
point  of  fieict,  accrue  until  the  decease  of  Matthias's  surviving 
ion,  b  the  year  1840,  only  a  few  months  previous  to  the 
fling  of  this  bill.     The  Defendants,  who  claim  under  the 
<leed  of  1815,  are  thereby  estopped  from  setting  up  any 
claim  adverse  to  that  settiement,  Benslegy.Burdon{a). 

The  SoKcitor-Generalj  Mr.  Pigot,  and  Sir  C.  M. 
O^'LogkUn^  for  the  Defendant,  Andrew  Stackpoole, 

Mr.  Serjeant  Warren^  Mr.  William  Brooke,  and  Mr. 
^^^^eton^  for  the  Defendants,  William  Henry  Stackpoole, 
^  Michael  Stackpoole{b). 

Ilie  settlement  of  1767  confessedly  did  not  authorize  any 
ap^intment  to  the  sons  of  the  donee's  children.  The  ap- 
pointment, therefore,  to  the  sons  of  Matthias  was  void,  and 
if,  as  it  is  submitted,  Matthias  took  only  an  estate  for  life, 
recording  to  the  terms  of  the  appointment,  then  Andrew's 
H'tle  accrued,  as  first  tenant  in  tail,  under  the  gift  in  de- 
Aalt  of  appointment. 


(a)  3  Sim.  &  S.  519.  one  connected  form,  although  the 

(f)  The  Reporters  have   consi-  Defendants  were  differently  inte- 

dered  it  denrable  to  give  the  ar-  rested  in  the  questions  discussed. 

goments    for  the   Defendants  in 
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1843  The  doctrine  of  cy  prte  cannot  be  applied  to  tl 

Stackpoolb  ^^  doctrine  itself  k  one  resting  upon  doubtful  and  c 

^ooM  ^^  authority.    It  is  only  applicable  to  cases  of  e: 


iir^niiRMf* 


trusts,  cases  in  which  something  remains  to  be  doiK 

Court.    Hiunberstan  v.  Humber$t(m{a)y  and  Pitt 

joii(A),  were  bothcases  of  executory  trusts,  and  indee 

of  them  can  be  ccmsidered  as  decisions  clearly  depe 

the  doctrine  in  question,  to  which,  however,  they  h 

generally  referred.  In  Robinson  v.  HardcastU{c)f  t 

was  not  called  upon  to  decide  the  point.     In  G 

Harris(m{d)f  the  Judges  were  equally  divided. 

eariy  cases  of  Chapman  y.Brown{e)j  and  Nichi 

choU(J)f  were  both  upon  the  construction  of  wil 

limitations  in  both  of  those  cases  were  invalid,  as  ii 

upon  die  rule  agabst  perpetuities ;  but  the   ( 

&vour  of  the  intention,  so  moulded  the  Iimitati< 

support  the  gifts.     It  is  a  much  stronger  measui 

ply  the  doctrine  to  an  excessive  execution  of  a  po^ 

to  apply  it  to  the  case  of  a  will  for  the  purpose  of  { 

feet  to  the  general  intention  of  a  testator.  In  the  h 

the  party  is  the  absolute  owner  of  the  property,  c 

to  dispose  of  it  in  any  manner  he  thinks  fit,  pre 

does  not  attempt  to  interfere  with  the  policy  oi 

upon  the  subject  of  perpetuities ;  and  in  such  a  < 

haps,  the  Court  might  reasonably  give  a  liberal  cor 

to  the  words  of  disposition,  for  the  sake  of  the  ini 

the  disposer.     But  the  case  of  a  power  is  very 

there  the  donor  of  the  power  has  defined  the  lim: 


(a)  1  P.  Wms.  882 ;  2  Vern.  737 ;  (c)  3  Burr.  1 626. 

Prec.  Chan.  455;  Gilb.   Eq.  Ca.  (d)  2  W.  Bl.  1159. 

128  ;  I  Eq.  Ca.  Abr.  207.  (e)  2  Term  R.  241,  » 

(h)  2  Bro.  C.  C.  51.  (f)  4  Term  R.  787. 
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which  it  IB  to  be  exercised,  and  outside  those  limits  he  has        184S. 
himself  detennined  the  dispodtion  of  the  property.    PUt   stackpoou 
^•Jadtion  must  be  considered  as  the  sol^  authority  for  s^ackpoolb. 
the  application  of  the  cy  pres  doctrine  to  powers;  and     j      ^ 
thededsion  of  Lord  Kenyan  in  that  case  was  subsequently 
rerened  by  Lord  Loughborough^  reversed  certainly,  it  must 
beadmittedi  on  grounds  not  affecting  the  cypres  doctrine; 
Smik  Y.  Lord  Camei/brd(a).     In  Brudenel  v.  Elwes{b)^ 
Lord  Kengon  himself  admits  that  Piii  v.  Jackson  carried 
the  doctrine  to  the  extreme  verge  of  the  law;  and  this  re- 
naik  was  repeated,  and  acquiesced  in  by  Lord  Eldon,  in 
the  8ame  case  in  Chancery(c).  The  general  current  of  sub- 
leqaent  authorities  flows  against  the  doctrine.      In  Rout- 
l^eY.Dorril(d)  the  Court  refused  to  apply  it  to  limitations 
of  personal  estate.     Nor  is  it  applicable  where  the  limita- 
tion to  the  unborn  children  is  in  fee-simple,  Bristowe  v. 
^<ird(e);  which  latter  case  also  shews,  that  whether  the  ge- 
0^  doctrine  be  or  be  not  well-founded,  it  only  applies  where 
It  will  effectuate  what  the  Court  considers  the  general  inten- 
tion of  the  testator.     Here  an  estate  tail  in  the  son  would 
{ive  him  the  same  power  as  an  estate  in  fee-simple,  for 
ti^  lands  were  held  pur  outer  vie.     In  Seaward  v.  Wil- 
^^ci^,  where  the  language  of  the  will  was  strongly  con- 
^ded  to  afford  ground  for  its  application,  the  doctrine 
^^^s  rejected.  Mr.  Butler^  in  his  valuable  note(^),  observes 
^^t  DO  case  has  been  decided,  in  which  it  has  been  applied 
^  limitations  in  a  deed,  and  he  concludes  his  observations 
^^  the  cases  by  saying,  *'  that  in  practice  it  should  not  be 
^ted  on  without  a  considerable  degree  of  consideration." 

<a)  3  Yes.  698.  (e)  2  Yes.  136. 

(&)1  East,  442,  i51.  (/)  5  East,  198. 

(e)  7  Yes.  802, 890.  (fir)  Feame  205  (n.),  9th.  ed. 
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1843.  In  ati  unreported  case  which  came  before  Lord  Redesda 

Stackpools  when  he  presided  in  this  Court,  his  Lordship  expressed 

Stac^poou.  opinion  that  the  cypres  doctrine  was  only  applicable 

A^miumt,  cases  of  mere  executory  trusts. 

Assuming,  however,  that  the  Court  would  apply  the 
pres  doctrine  to  the  present  case,  and  give  Matthicu  an 
tate  tail,  still  the  Plaintiffs*  rights  arising  under  the  dc 
of  1827,  cannot  prevail  against  those  created  by  the  pii 
settlement  of  1815,  and  vested  in  Matthias^  brothers.  It 
admitted  that  the  limitations  to  the  settlor's  brothers  i 
not  within  the  marriage  contract,  and  that  in  Johnston 
Legard{a)i  the  Court  of  King's  Bench  returned  a  certi 
cate,  that  such  limitations  were  invalid  as  against  a  sub 
quent  purchaser  for  valuable  consideration,  claiming  un( 
an  actual  conveyance.  But  although  Sir  John  Leach  acl 
on  that  certificate,  and  made  a  decree  for  the  Plaintiff,  yil 
the  case  subsequently  came  before  Lord  Eldon{b)^  and 
appeared  to  be  the  case  of  a  bill  filed  for  the  purpose  of  c 
rying  into  execution  a  contract  of  sale  entered  into  by 
person,  who  had  created  those  collateral  limitations,  hei 
missed  the  bill.  The  case,  therefore,  is  really  a  disti 
authority  against  the  Plaintiffs  on  the  point ;  for  her€ 
there,  the  instrument  under  which  the  Plaintiffs  derive 
a  mere  executory  contract,  the  specific  performance 
which  is  now  sought  as  against  parties  entitled  to  ac 
estates  under  the  previous  settlement  of  1815,  limite< 
the  person  under  whom  they  claim,  and  of  which  they 
full  notice.  As  to  the  lands  of  Rannah,  the  Plair 
abandoned  their  claim,  and  amended  the  bill  accordinj 

(a)  3  Madd.  283.  (b)  Turn.  &  R.  281. 


r. 


Argument. 
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With  regard  to  the  lands  of  Knockersceagh,  the  event  did         1843. 
^\  happen  on  which  the  shifting  limitation  was  to  take    stackpoolr 
effect    The  codicil  consists  of  a  series  of  shifting  uses,  and   g^ACKPoo 
each  link  must  be  construed  to  depend  on  all  the  preceding. 
Now  the  first   shifting  limitation  is  plainly  conditional 
on  Andrew^s  succeeding  to  the  lands  of  Clonroad  and  the 
Liffords,  of  Cragbrien,  &c.     It  was  not  to  take  effect  sim- 
ply upon  the  decease  of  George  Stacbpoole^  the  younger, 
without  issue,  but  upon  that  event,  combined  with  the  pos- 
umxm  oi  Andrew ;  and  so  of  all  the  subsequent  shifting 
limitations.     Now  this  cumulative  event  never  happened, 
for  the  lands  of  Clonroad  and  the  Liffords,  instead  of  being 
enjoyed  hyAndreWy  were  evicted  by  title  paramount  in  the 
cause  of  Gor6  y.Stackpoole{a\  and  the  lands  of  Cragbrien, 
4c.,  were  sold  under  the  decree  in  Stackpoole  v.  Stackpoole, 
finr  raising  family  charges.     The  different  estates,  therefore, 
not  having  devolved  in  the  manner  contemplated  and  provided 
*>f  by  the  testator,  the  shifting  clause  has  no  operation,  Fa- 
^erly  y.Ford(b).  Again,  this  shifting  use,  being  limited  to 
^e  effect  in  defeazance  of  the  previous  estate  tail  given  to 
^^gk  Stackpoole^  was  destroyed  by  the  disentailing  deed 
<>f  1841;  Page  \.Hayward{c),  Doe  \.  The  Earl  of  Scar- 
*^ough{d).     Lastly,   the  claim  of  the  Plaintiffs  to  these 
^ds  is  unquestionably  barred  by  the  late  Statute  of  Li- 
mitations, 3  &  4  Will.   IV.  c.  27.     It  is  admitted  that 
"«o4ae/  Stackpoole  has  been  in  possession  for  more  than 
^^nty  years  :  the  right  of  Matthias  accrued,  if  at  all,  in 
^  ^^  6;  MaithicLi  and  the  trustees  of  the  settlement  of  1815 
^^"^^  therefore  barred,  and  the  Plaintiffs  cannot  be  in  a  bet- 
^^  position.  No  new  rights  could  be  created  by  the  settle- 

O)  1  Dow,  18.  (c)  2  Salk.  570 ;  Pig.  Rec.  176. 

^     t?)  4  Sim.  300;  1  Add.  &  E. ;      (r/)  3  Adol.  &:  E.  2.  897. 
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1843. 

^ r- — ' 

Staokpools 

V, 

Stackpooli. 


ment  of  1815,  so  as  to  accrue  at  periods  subseqneik 
1816.  The  doctrine  of  estoppel  has  no  application, 
deed,  in  fact,  could  not  operate  by  way  of  estoppel.  In 
first  place,  it  was  a  settlement  by  lease  and  release,  and 
now  clear,  that  such  a  conveyance,  being  an  innocent  i 
veyance,  as  it  is  termed,  cannot  have  any  such  opera! 
Right  y.  Bucknell  (a),  overruling  Bensley  v.Burdon  { 
secondly,  the  settlement  itself  disclosed  the  whole  trut 
the  case,  and  the  fact  that  the  title  of  Matthias  depen 
upon  a  contingency,  and  purported  only  to  convey  1 
possibility.  No  question  of  estoppel,  therefore,  can  arii 
Co.  Litt.{c)j  Cam.  Dig.{d)y  Foster  v.  Blalce{e)y  The  Eon 
KentY.Steward(f). 


Mr.  James  0*Brien,  in  reply. 

There  is  no  foundation  for  the  distinction  taken  by  t 
Defendants  as  to  the  application  of  the  cy  pres  doctrii 
The  cases  already  referred  to  shew  that  it  is  applies^ 
without  distinction  to  legal  estates  and  executory  trusts ; 
simple  devises  and  appointments  under  powers;  Nichol 
NichoU{g)  was  the  case  of  a  trust  executed;  Pitt 
Jackson{h)f  and  Griffith  v.  Harrison{i)^  were  both  a 
arising  upon  the  execution  of  powers.  The  doctrine,  tl 
rests  upon  the  highest  authority ;  and  though  it  is  true  1 
Lord  Eldon  did,  in  Brudenel  v.  Elwes{k)y  make  use  of 
expression  referred  to,  yet  it  cannot  be  said  that  he  ther 
intended  to  convey  his  disapprobation  of  the  doctrine, 
nature  of  the  peculiar  tenure  here  cannot  at  all  embarrass 


(o)  2  B.  &  AdoL  278. 

(b)  2  Sim.  &  S.  519. 

(c)  352  a.  (n.  1).  352  b. 

(d)  Tit  Estoppel  (E.  2). 

(e)  2  Ball  &  B.  387;  4  Bligh, 
O.  S.  140. 


(/)  Cro.  Car.  358. 
Qr)2  W.  Bl.  1159. 
(A)2Bro.  C.  C.5I. 
(0  4  Term  R.  737. 
(A)  7  Ves.  382. 
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Plaintifis'  case»  for  the  quasi  estate  tail  would  devolve  on  the        1B43. 

son,  just  as  a  life  estate  in  lands  of  inheritance  :  an  act  or  Stac&poou 

deed  to  bar  the  issue  being  equally  necessary  in  both  cases,  sxackpoom. 


As  to  Johnson  y.Legardy  it  is  true  that  the  decision  of 
Sir  John  Leach  was  reversed  by  Lord  Eldonj  but  upon 
grounds  quite  consistent  with  the  principle  upon  which  the 
Plaintiffs  rely.  The  ground  of  the  reversal  was  simply  this, 
that  subsequent  transactions  might  have  had  the  effect 
of  confirming  those  limitations  to  collaterals,  and  that 
the  Court  would  not  compel  a  purchaser  to  take  a  title  so 
doubtful,  as,  under  all  the  circumstances,  was  there  offered 
to  him. 

The  shifting  clause  in  the  codicil  must  be  held  to  have 
operated*  The  lands  were  sold  to  raise  a  charge,  subject 
to  which  the  testator  must  have  contemplated  that  the 
lands  would  be  taken.  In  FazaJcerly  y.Ford(a)  the  shift- 
ing clause  was  to  take  effect,  provided  other  estates  came 
into  possession ;  that  was  the  event  expressly  provided  for, 
and  which  did  not  happen.  Here  the  event  named  was 
the  death  of  George  without  issue,  which  did  happen  :  Doe 
V.  T^e  Earl  of  Scarborough{b)  has  not  any  application  to 
the  present  case.  That  case  only  decided  that  a  limitation 
expectant  upon  an  estate  tail,  which,  upon  the  happening 
of  a  particular  event,  was  to  be  accelerated,  was  defeated 
by  a  recovery  suffered  by  the  prior  tenant  in  tail ;  and  that 
the  Plaintiff,  therefore,  claiming  under  that  limitation,  had 
no  title  to  recover.  In  this  case  the  shifting  clause  in  the 
codicil  substituted  another  estate,  which  was  to  arise  upon 


(a)  4  Sim.  390 ;  1   Adol.  &  E.         (b)  3  Adol.  &  E.  2,  897. 
897. 

2    A    ^ 


Arjfwm€^ 
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1843.         a  particular  event.     That  event  happened,  it  is  true,  in 

Stackpoolb    \S\6  ;  but  the  prior  settlement  of  1815  prevented  the  Sta- 

Stackpools.   ^^^  ^^™  beginning  to  run,  as  against  the  Plaintiffs,  until 

ArgmZnt      ^^®  accruing  of  their  rights,  which  did  not,  in  fact,  arise 

until  the  death  of  the  issue  male  of  the  first  marriage  of 

Matthias. 


Judgment.  The  Lord  CuAi^CELLOR  having  inquired  whether  the 

parties  wished  that  he  should  himself  decide  the  questions 
which  had  been  raised,  or  that  he  should  send  a  case  to 
a  Court  of  Law ;  and  being  informed  that  it  was  the  general 
wish  that  his  Lordship  should  decide  the  case  at  once,  pro- 
ceeded as  follows : — 

I  am  not  aware  that  it  would  be  worth  while  to  reserve 
my  judgment  in  this  case  for  a  future  day.  The  questions 
which  have  been  discussed  at  the  bar  have  so  frequently 
engaged  my  attention,  that  I  do  not  think  further  reflec- 
tion would  enable  me  to  form  a  more  satisfactory  opinion 
than  that  which  I  am  about  to  express. 

As  far  as  the  lands  of  Knockersceagh  are  concerned, 
the  case  depends  upon  the  Statute  of  Limitations.  As  to 
the  two  remaining  denominations,  the  case  depends  upon 
several  questions  of  great  nicety. 

I  shall  first  dispose  of  the  claim  to  the  lands  of  Knocker- 
sceagh. In  1816  the  event  happened  upon  which  the 
estate  ought  to  have  gone  over,  if  the  Plaintiffs'  title  took 
effect  at  all ;  and  at  that  time  a  party  was  in  possession,  in 
favour  of  whose  possession  time  would  be  a  bar,  and  that 
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3  ever  since  continued  in  possession.     If  Matthias        1843. 

entered  into  a  settlement  previously  to   1816,    Stackpoole 
I  right  is  supposed  to  have  accrued,  time  would  stackpoom. 
ran  to  run,  and  his  estate  would  have  been  bar-     j^JZILt 
is  admitted,  that  after  the  Statute  has  once  begun 
a  party  cannot,  by  putting  his  estate  into  set- 
raise  up  new  rights,  and  give  new  claims  to  persons 
under  the  settlement.     I  have,  therefore,  to  con- 
^t  was  the  operation  of  the  instrument  executed  in 

which,  it  is  said,  the  rights  are  saved,  and  the  bar 
atute  prevented.  That  deed  only  intended  to  deal 
mere  possibility,  which  the  party  had  in  the  estate, 
h  is  set  forth  in  the  deed;  and  if  anything  turned 
I  mode  in  which  the  party  dealt  with  that  interest, 
shews  that  it  was  treated  such  as  it  really  was.  The 
emonstrate  that  the  settlor  was  perfectly  aware  of 
re  of  his  interest,  that  it  was  a  mere  possibility. 
I  does  not  profess  to  operate  as  a  conveyance  of  any 
Test,  and  it  clearly  could  not  operate  by  estoppel, 
by  transfer.  This  was  settled  by  Right  v. Buck" 
vhich  decided,  that  a  conveyance  by  lease  and  re- 
ing  an  innocent  conveyance,  could  not  work  by 
a  doctrine  which  had  been  universally  held  by  all 
erty  lawyers,  previously  to  the  case  of  Bensley  v. 
>).  The  deed  of  1815  could  not  pass  any  estate, 
the  settlor  to  give  legal  effect  to  the  limitations 
I  in  it,  as  far  as  his  interest  extended ;  but  I  am 
to  understand  how  it  could  create  any  new  estate, 
lave  the  bar  of  the  Statute  of  Limitations.  The 
te  in  existence  was  his  estate,  whatever  it  was, 
was  equitably  bound  by  the  agreement. 

k  Adol.  278.  Q))  2  Sim.  &  S.  519. 


Stackpoolb, 
Judgment, 
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1843.  But  there  is  a  still  greater  difficulty  in  this  case ;  for  tw 

Stackpoole  Plaintiffs,  claiming  under  the  marriage  articles  executed 
1827,  claim  that,  which  was  not  included  in  the  settlem^ 
of  1816;  and  whatever  interest  was  not  included  in  ^ 
deed  of  1815  remained  in  the  settlor  as  an  old  reversioa^ 
interest.  Now,  I  am  not  embarrassed  with  claims  und 
the  settlement  of  1810,  for  all  the  limitations  of  that  in 
strument,  as  to  this  estate,  have  been  exhausted ;  and  a 
no  person  can  claim  under  the  deed  of  1827,  except  as  de 
riving  under  the  settlor,  and,  consequently,  cannot  clain 
any  higher  right  than  he  had,  and  as  it  is  clear  that  tta 
Statute  effected  its  purpose  against  every  estate  vested  L 
him,  it  follows,  that  the  Plaintiffs,  who  derive  under  th 
deed  of  1827,  are  barred  by  the  Statute.  I  am,  therefore 
clearly  of  opinion  that  as  to  the  lands  of  Knockersceagh 
the  Plaintiffs  have  no  title. 

As  to  the  two  other  denominations  of  these  lands,  th 
rights  of  the  parties  depend  upon  questions  of  the  greater 
nicety  and  difficulty.  The  first  of  these  questions  is,  wht 
ther  the  cy  pres  doctrine  can  be  applied  to  the  execution  < 
a  power.  The  power,  in  this  case,  authorized  the  tenant  f< 
life  to  appoint  certain  lands  to  his  sons  for  estates,  not  e: 
ceeding  estates  tail ;  and  the  question  is,  whether  he  coub 
under  that  power,  by  will — (it  is  admitted,  that  by  deed  1 
could  not) — raise  an  estate  tail  in  a  son,  by  devising  the  e 
tate  to  this  son  for  life,  with  remainder  to  trustees  to  preserv 
with  remainder  to  his  first  and  other  sons  in  tail  male.  1 
terms,  the  power  did  not  authorize  an  appointment  to  an 
person  except  the  sons  of  the  donee  of  the  power ;  it  neithi 
authorized  the  intermediate  limitation  to  the  trustees,  nor  tl 
appointment  to  the  grandsons  as  purchasers.  But  it  wi 
argued,  that  although  the  son  could  not,  under  the  powe 
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take  an  estate  for  life,  with  remainder  to  his  sons  as  pur-        ^^^' 

chasers,  yet  that,  by  the  application  of  the  ey  pres  doc-   Stackpools 

trine,  that  son  might  take  an  estate  in  tail  male,  and  that   Stackpoole. 

if  such  an  effect  were  given  to  the  will,  the  general  intent      judgment. 

iwould  be  effectuated,  and  all  the  sons  of  the  son  and  their 

male  issue  would  take  the  same  estates,  as  if  the  power 

had  been  strictly  followed.     It  is  true  that,  if  I  adopt  this 

construction,  I  put  it  in  the  power  of  the  son  to  prevent  the 

estate  from  going  to  his  sons  ;  for  at  any  time,  by  pursuing 

tlie  proper  forms,  he  may  bar  the  estate  tail,  and  dispose  of 

the  estate  as  he  pleases.     But,  on  the  other  hand,  if  I  do 

not  adopt  that  construction,  I  defeat  the  intention  of  the 

testator,  for  upon  the  death  of  the  son,  the  estate  will  go 

away  to  collateral  branches  of  the  family,  and  his  issue 

never  can  take;  whereas,  by  the  other  construction,  unless 

tlie  son  bar  the  entail,  the  estate  will  descend  to  all  the 

issue  for  whom  the  testator  intended  to  provide. 

The  cases  upon  the  doctrine  go  thus  far.  In  Chapman 
V.  Braum{a)t  certain  words  had  been  omitted  in  the  will  by 
accident.  The  Court  of  King's  Bench  took  advantage  of 
the  omission  in  order  to  give  an  estate  tail  to  the  person 
who  was  capable  of  taking  it  according  to  the  rules  of  law, 
from  whom  it  would  descend  to  the  persons  who  would 
have  taken  by  purchase,  if  there  had  been  no  mistake  in 
the  will.  The  construction  which  the  Court  adopted  was 
ingenious,  and  opinions  were  expressed  by  the  Judges  who 
decided  that  case,  that  the  limitations  might  have  been  sup- 
ported by  the  application  of  the  doctrine  now  contended 
for*  This  is  explained  by  Lord  Alvanley  in  Routledge  v. 
Dorril{b).    The  objection  to  the  limitations,  however,  was 

(a)  3  Burr.  1626;  3  Bro.  P.  C.      {h)  2  Ves.  364,  365. 
269,  Toml.  Ed. 
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1843.        not  that  they  were  an  improper  execution  of  a  power^  (^ 
Stackpoolb    the  devise  was  of  an  interest,  but  that  they  were  Tind^  jy 
Stackpoolb.   being  contrary  to  the  general  rule  of  law.     InNickaifw, 
jftdommt      ^icholl{d)  the  exact  point  arose,  and  a  case  was  sent  for  tbe 
opinion  of  a  Court  of  law.     The  Judges  certified  in'  fii?oor 
of  the  application  of  the  cy  pres  doctrine  to  the  constrao- 
tion  of  the  limitations  there.     This  also  was  the  devise  <^^ 
an  estate,  and  not  an  execution  of  a  power ;  but  a  will  e^^^ 
ecuted  under  a  power  is,  within  the  limits  of  the  power,  IK-^o 
have  the  same  favourable  construction  as  a  proper  wi&-    3 
accordingly,  in  Pitt  v.  Jack8on{b)^  which  depended  upc^* 
the  execution  of  a  power  by  will,  Lord  Kenyan  laid  Aov^^* 
the  same  doctrine  clearly  and  decisively,  although  it  ulc^'^ 
mately  appeared  that  it  was  not  necessary  to  decide  tfe:=^ 
point,  either  when  the  cause  was  first  heard  at  the  Rol — ^ 
before  Lord  Kenyan,  or  when  it  subsequently,  under  tt^^ 
name  of  Smith  v.  Lard  Camelfard{c\  came  on  before  Iax^ 
Laughharaugh.     The  rule,  however,  was  distinctly  hd 
down  by  Lord  Kenyan^  who  was  one  of  the  most  consum^-^ 
mate  real  property  lawyers  that  ever  adorned  the  Bench  ^-^ 
and  he  adhered  to  the  opinion  he  then  expressed  to  th^ 
latest  moment  of  his  judicial  existence.  I  am  aware  that  the 
doctrine  has  been  questioned  by  authorities  entitled  to  the 
highest  respect,  but  it  has  never  been  overruled,  and  it  has 
been  adopted  by  Lord  Alvanley  and  other  great  authorities. 
It  has  been  truly  said,  that  the  doctrine  goes  to  the  very 
verge  of  the  law,  yet  no  one  has  ventured  to  say  that  it 
actually  breaks  in  upon  any  rule  of  law.     In  my  opinion  it 
is  the  soundest  construction,  and  I  think  I  ought  to  act 
upon  that  rule  in  this  case ;  I  shall  thus  be  enabled  to 


(a)  2  W.  Bl.  1159.  (r)  2  Ves.  61>8. 

Q))  2Bro.  C.  C.  51. 


CASES  IN  CHANCERY.  351 

effectuate,  to  a  great  extent,  the  intention  of  the  testator,  who         1843. 
bad  power  to  do  what  I  now  do  for  him.     I  do  nothing  but   stackpoolb 
give  effect  to  a  disposition,  which,  thus  construed,  will,  un-  g^j^cKPoouc. 
questionably,  be  within  the  limits  of  the  testator's  power,         — - 
and  which  he  could  himselfhave  framed  accordingly,  had  he 
been  informed  what  the  rule  of  law  was  upon  the  subject. 
I  keep  within  the  terms  of  the  power,  and  I  do  not  ex- 
ceed his  intention,  and  there  is  nothing  in  the   nature   of 
a  power  like  this,  as  distinguished  from  property,   which 
should  prevent  me  from  applying  the  doctrine  to  a  devise 
under  the  power.  I  am  therefore  of  opinion,  that  the  cy  pres 
doctrine  ought  to  be  applied  to  this  case,  and  that  by  its 
application,  the  limitation  in  question  is  a  valid  appoint- 
ment to  the  son  quasi  in  tail  male(a). 

The  next  question  is,  as  to  the  effect  of  the  settlement  of 
1815.  It  is  clear  that  limitations  to  collateral  relations  of 
the  settlor  do  not  fall  within  the  consideration  of  the  mar- 
riage. This  is  a  settled  rule  of  law,  and  I  do  not  think  it 
would  be  wholesome  to  discuss  the  question ;  I  find  nothing 
in  the  settlement  to  take  it  out  of  the  general  rule  of  law  in 
this  respect,  and  I  must  therefore  hold,  that  the  remainders 
limited  in  the  deed  of  1815  to  collaterals  were  voluntary. 

Then  arises  the  graver  question,  as  to  the  articles  of 
1827,  whether  they  gave  the  parties  claiming  under  them 
such  a  right  as  now  entitles  them  to  call  upon  this  Court 
to  carry  them  into  execution,  and  thus  to  defeat  the  rights 
of  those  claiming  under  the  limitations  to  collaterals  in  the 
settlement  of  1815.  It  was  argued,  that  there  was  no  con- 
flict between  the  two  instruments,  and  undoubtedly  if  that 

(a)  Sec  Vander plank  v.  King,  3  Hare,  1. 
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1843.        were  so,  if  I  found  that  the  settlor  intended  by  the  deed  «[ 
Stackpoole    1827  only  to  dispose  of  what  had  been  left  unsettled  by  the 
Stackpoom.   d^  ^^  1816,  I  should  not  give  effect  to  the  second  settle. 
Judament       ^^^^  ^^  ^^^  expense  of  the  first.      But  this  is  not  the  case. 
In  the  settlement  of  1827  I  find  the  settlor  referring  to  the 
previous  settlement,  and  reciting  his  estate  under  that  settle- 
ment thus : — that  the  lands  were  settled  <<  on  the  saidMai^ 
thias  Stackpoole  for  life,  with  remainder  to  his  first  and  othe^ 
sons  by  Ellen  PUkington^  his  then  intended  wife,  and  saic^ 
Matthias  StcKkpoole  by  said  deed  has  now  an  estate  for  life  o^ 
and  in  smd  lands,  with  a  reversion  expectant  upon  the  fEuliire  ^ 
of  his  issue  male  by  said  Ellen  Pilkingtonj  his  first  wife."  It 
is  true  he  does  not  recite  that  estate  correctly,  but  still  it  is 
stated  as  if  the  settlor  were  the  absolute  owner  of  the  estate, 
and  that  the  collateral  limitations  were  nullities.    The  title 
is  recited  in  such  a  manner  as  to  satisfy  me,  that  the  settlor 
himself  disregarded  the  instrument,  and  treated  it  as  not 
interfering  with  the  settlement  he  was  then  executing,  and 
which  could  only  be  effectuated  by  the  destruction  of  the 
limitations  to  the  collaterals  under  the  prior  instrument  of 
1815. 

The  present  question,  I  think,  is  this:  fan  the  Court, 
as  against  a  legal  estate,  vested  in  parties  deriving  under 
voluntary  limitations  in  a  marriage  settlement,  give  effect 
to  subsequent  articles  in  favour  of  a  purchaser  for  valuable 
consideration?  No  one  can  be  less  disposed  to  give  effect  to 
the  doctrine  contended  for  than  I  am.  I  struggled  against 
it  in  the  case  of  Johnson  v.  Legard(a)j  which  case,  as  de- 
cided by  the  Vice- Chancellor,  went  farther  than  it  was  pos- 
sible to  maintain^  and  was,  indeed,  ultimately  not  supported, 


I 


1 
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upon  appeal  before  Lord  Eldon(a)i  though  his  opinion  was        1843. 
finnded  upon  the  particular  circumstances  of  the  case.         Stackpoole 


I  cannot  say  that  the  authorities  are  not  in  support  of  the 

Piaintifiii'  doctrine ;  and  the  current  opinion  of  the  Pro- 

^  fisrionhas  always  been  in  favour  of  it.      That  opinion,  is, 

'V  10  my  mind,  entitled  to  the  greatest  respect.  I  am  prepared 

W   therefore,  to  follow  the  opinion  of  the  Profession,  that  a 

r     Babsequent  contract  for  valuable  consideration  will  bind 

siicli  limitations  to  collaterals,  and  that  this  Court  will  give 

effect  to  such  a  contract  against  the  preceding  limitations 

m  the  settlement  to  collaterals,  even  though  those  collate- 

i^lx  bad  vested  legal  interests.     But  I  am  not  embarrassed 

by  BQch  a  difficulty  in  the  present  case,  in  pronouncing  a 

decnee  in  fiavour  of  those  deriving  under  the  settlement  of 

^B27;  for  in  the  view  which  I  take  of  the  case,  the  settle- 

^>^€nt  of  1815  rests  as  much  in  contract  and  equity  as  that 

of  1827.     This  is  not  a  case  in  which  valid  remainders  to 

eollaterals  are  to  be  destroyed,  or  in  which  effect  cannot 

^  given  to  a  subsequent  contract  for  valuable  consideration, 

without  disturbing  actually  vested  legal  interests.    I  divest 

no  estate;  I  decide  between  two  contracts,  and  although 

^t  of  1815  was  prior  in  point  of  time,  yet  the  latter,  that 

^  1827,  being  supported  by  a  valuable  consideration,  which 

^^^^  Wanting  to  the  former,  must  prevail.     I  therefore  de- 

Cide  in  the  Plaintiffs'  favour  as  to  these  two  denominations 

®*  fially&deen  and  Moymore. 

(a)Tum.  &R.  281. 


Stackpoolb. 
Judgment, 
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^®^'     .  LLOYD  V.  LLOYD. 


June,  6,10,  n. 

^.  being  equi-    ^  HIS  was  a  bill  bv  a  widow,  claiming  dower  out 

table  tenant  m  /  '  o 

tail  of  certain    tates.  of  which  her  husband  was  seised. 

lands,  some  of 
which  were 
fee-simple,  and 

some  heidun-  By  indenture,  bearing  date  the  17th  of  February 
a«/er  me,  and  made  between  Francis  Lloyd  and  George  Llo\ 
time  of  hi^s  faT  ^nly  SOU  and  heir-at-law  of  the  said  George  Lloyd^ 
teMnt*for^iife'  ^^^  P»^^  Thomos  Lloyd,  and  Captain  Thomas  Li 
^utotd'the*    the  second  part,  John  Bateman  and  Rowland  Bate\ 

a«tiiai  posses.  ^\^q  ^hifj  p^rt,  and  Catherine  Binden  and  Catherine 
tion  of  said  '^ 

lands,  sold  a 
portion  of  the 

leaaehold  interetta,  and  by  a  contemporaneous  deed  conTeyed  the  fee-simple  lands  to 
chaser,  by  way  of  indemnity  against  all  incumbrances  affecting  the  purchased  lands 
the  period  of  this  transaetion,  was  married  to  the  Plaintiff;  but  no  settlement  had 
ecuted  upon  the  occasion  of  the  marriage.  In  1808,  upon  the  death  of  his,  A.^9,  U 
legal  fee  descended  upon  A,  In  1810,  by  a  ftirther  deed  executed  between  A,,  o 
part,  and  trustees,  in  whom  the  estate  of  the  vendee  in  the  sale  of  1 604,  was  ▼ 
the  other  part,  A,  eoTonanted  that  in  case  the  purchased  lands  should  be  made  liat 
the  amount  of  the  incumbrances  affecting  same,  the  trustees  should  be  at  liberty 
to  the  indemnity  lands,  to  be  recouped  thereout  in  oU  such  sums,  with  interest  and  c 
1813,  A,  and  his  wife,  the  Plaintiff,  executed  a  deed,  whereby,  after  reciting  that  the 
had  agreed  to  levy  a  fine  to  discharge  her  right  of  dower,  and  that  A.  had  agreed 
her  a  jointure  or  rent-charge  in  lieu  thereof,  A.  conveyed  the  said  indemnity  lands  an 
to  the  use  of  himself,  his  heirs,  and  assigns,  discharged  of  all  estates  tail  and  right  o 
and  by  the  said  deed  he  charged  the  said  lands  with  an  annuity  of  200/.  per  ai 
way  of  jointure.  A.  having  subsequently  died,  and  the  lands  charged  with  the 
having  proved  insufficient,  in  consequence  of  prior  incumbrances,  the  bill  in  thi 
cause  was  filed  by  the  Plaintiff,  praying  that  she  might  be  declared  entitled  to  dow 
all  the  estates  of  which  A,  was  seised  during  the  coverture,  except  such  as  hod 
subsequently  to  the  deed  of  1813. 

Held,  that  as  against  the  parties  deriving  under  the  vendee  in  the  sale  of  1804, 
Phuntiff's  claim  could  not  be  sustained ;  but  that  as  against  the  heir-at-law  of  A,  she 
titled  to  a  decree. 

If  a  man,  before  marriage,  enter  into  a  contract  for  the  sale  of  his  fee-simple  ei 
subsequent  marriage  does  not,  in  Equity,  create  any  right  of  dower. 

If  a  tenant  in  tail  create  an  incumbrance,  or  convey  his  estate  by  a  voidable  coi 
and  afterwards  levy  a  fine,  though  for  a  different  purpose,  the  first  operation  oj 
will  be  to  give  effect  to  the  antecedent  act. 

The  same  rule  has  been  extended  to  the  case  of  an  equitable  charge. 

A  conveyance  by  lease  and  release  does  not  operate  by  estoppel ;  Uight  v.  Bmckn 
&  AdoL  278),  overruling  BenaleyY.Burdon  (2  Sim.  &  S.  519). 

The  Plaintiff  is  not  entitled,  as  of  course,  to  a  decree  against  a  party,  as  to  whon 
has  been  taken  pro  conftsso.     lie  is  bound  to  make  out  his  cose,  and  establish 
to  the  relief  sought. 


Statement. 
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of  the  fourth  part,  being  the  articles  executed  on  the  oc-         1 843. 
euioD  of  the  marriage  of  the  said  George  Lloyd  and  Cathe-       llotd 
rme  Batemany  the  said  Francis  Lloyd  and  George  Lloyd       lloVd. 
covenanted,  that  in  consideration  of  the  said  intended  mar- 
riage,  they  would,   immediately  after  the  solemnization 
thereof,  grant  and  convey  unto  the  said  Thomas  Lloyd 
aad  Thomas  Lloydy  the  lands  of  Barraneige  and  Parkrcagh, 
of  i^hich  the  said  Francis  Lloyd  was  seised  in  fee-simple, 
tog^ether  with  the  lands  of  Curraghalownkard,  Shagrove, 
Bftoneymohill,  and  Limonea,  and  a  certain  house  and  pre- 
mises, together  with  a  plot  of  ground,  situate  in  the  city  of 
Lsiznerick,  of  which  said  lands  and  premises  the  said  Fran- 
CM  Uoyd  was  seised  quasi  in  fee,  by  virtue  of  several  leases 
fi>r  lives  containing  covenants  for  the  perpetual  renewal 
thereof;  and  also  the  lands  of  Caharha valla,  held  by  the  said 
Firmcis  Lloyds  under  a  lease  for  the  term  of  three  lives,  to 
the  uses  and  upon  the  trusts  following,  that  is  to  say :  to 
tlic  mtent  that  the  said  Francis  Lloyd  should  take  thereout 
^n  annuity,  or  yearly  rent-charge,  of  60/.  per  annum,  during 
^life;  and,  subject  thereto,  to  the  use  of  George  Lloyd  for 
^'6 ;  and  after  the  decease  of  George^  to  the  use  of  John 
^oieman  and  Rowland  Bateman^  for  the  term  of  five  hun- 
^'^  years,  upon  trust  to  secure  an  annuity  for  the  said  Co- 
^^^HMe  Batemany  in  case  she  should  survive  the  said  George 
-^^toydy  and  also  portions  for  the  younger  children  of  the 
^'^^xtiage ;  and  subject  thereto  to  the  use  of  the  first  and 
^tQ,^r8on8  of  the  said  marriage  in  tail  male,  with  remainder 
^  the  use  of  the  siud  Francis  Lloyd,  his  heirs  and  assigns, 
**«^  ever. 

Ilieie  was  issue  of  this  marriage  several  children,  of 
^hom  the  eldest  was  Francis  Lloyd ;  but  no  settlement 
^^a  ever  executed  by   either  Francis  Lloyd,  the  grand- 
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fEtther,  or  George  Lloyd^  the  fether,  pursuant  to  these  ar- 
ticles. 

In  1793  Francis  Lloyd  intermarried  with  Mcary  Lkyd^ 
the  Plaintiff  in  the  present  cause,  but  no  settlement  was 
executed  upon  that  occasion. 


In  the  year  1804,  Francis  Lloydy  during  the  life-time  of 
his  father,  George^  and  before  he  obtained  possession  of  any 
part  of  the  lands  comprised  in  the  articles  of  February, 
1770,  entered  into  a  contract  with  the  Rev.  Thomas  Llagd 
for  the  sale  of  a  portion  thereof;  and  by  indenture  bearing 
date  the  15th  of  April,  1804,  and  made  between  the  said 
Francis  Lloydy  of  the  one  part,  and  the  said  Rev.  Thomas 
Lloydj  of  the  other  part,  he  conveyed  the  dwelling-house 
and  premises,  together  with  the  plot  of  ground,  in  the  city 
of  Limerick,  unto  the  said  Thomas  Lloydy  his  heirs  aixL 
assigns,  for  ever ;  and  by  another  indenture  of  even  date.^^ 
and  made  between  the  same  parties,  the  said  Francis  Uof^^ 
conveyed  unto  the  said  Thomas  Lloydy  his  heirs  and  a^^. 
signs,  the  lands  of  Barraneige,  Parkreagh,  CurraghalowK:^- 
kard,    Shagrove,   and  Moneymohill,   for  the  purpose  ^cDf 
indemnifying  him,  and  the  premises  conveyed  to  him  t^^y 
the  contemporaneous  deed,  from  all  charge  and  incaiH^=^ 
brances  created  by  the  articles  of  February,  1770,  an^*^ 
against  all  judgment  debts  and  recognizances,  or  other  i^^^ 
cumbrances  affecting  said  lands,  whether  created  by 
said  Francis  Lloydy  or  by  his  father,  or  grandfather,  or  I 
any  person  or  persons  whatsoever. 


By  another  indenture,  bearing  date  the  6th  of  May*^ 
1808,  also  executed  in  the  life-time  of  the  said  Georg^"^ 
Lloydy  the  father  of  said  Francis  Lloydy  and  madebetweei^  - 
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the  said  Francis  Lloyd  of  the  first  part,  the  said  Rev. 
Thomas  Lloyd  of  the  second  part,  and  Robert  Lloyd  of  the 
third  part,  the  said  Francis  Lloyd^  for  the  considerations 
therein  mentioned,  conveyed  unto  the  said  Richard  Lloyd, 
his  heirs  and  assigns,  the  lands  of  Limonea,  other  portion  of 
the  lands  comprised  in  the  said  articles  of  February,  1770, 
in  trust  for  the  said  Thomas  Lloyd^  his  heirs  and  assigns. 


1843. 

' 1 

Llotd 

V, 

Lloyd. 
Statement. 


George  Lloyd,  the  father,  departed  this  life  some  time 
in  the  month  of  August,  1808,  without  having  in  any  man- 
ner disposed  of  by  his  will,  which  bore  date  the  11th  of 
October,  1804,  the  legal  estate  in  the  lands  and  premises 
which  were  the  subject  of  the  articles  of  February,  1770; 
and  thereupon  the  legal  estate  in  said  lands  descended  upon 
the  said  Francis  Lloyd,  as  the  heir-at-law  of  the  said  George 
Lloyd:  and  he,  immediately  upon  the  death  of  his  father, 
being  also  entitled  to  the  beneficial  interest  under  the  said 
articles,  subject  only  to  the  covenants  and  agreements  there- 
in mentioned,  entered  into  the  possession  of  all  the  lands 
comprised  in  said  articles,  except  such  of  them  as  had  been 
previously  conveyed,  by  the  deeds  of  the  15th  of  April, 
1804,  and  the  6th  of  May,  1808,  to  and  for  the  use  of  the 
said  Thomas  Lloyd, 


By  indenture  bearing  date  the  1 6  th  of  November,  1810, 
and  made  between  Francis  Lloyd  of  the  one  part,  and 
Richard  Lloyd  and  John  Lloyd  of  the  other  part,  after 
reciting  the  deeds  bearing  date  respectively  the  15th  of 
April,  1804,  and  the  6th  of  May,  1808,  that  the  descrip- 
tion of  the  premises  thereby  intended  to  be  granted  was 
inaccurate ;  that  the  said  Rev.  Thomas  Lloyd  was  dead, 
having  bequeathed  all  his  estate  and  interest  in  said  pre- 
mises to  three  trustees,  of  whom  the  said  Richard  Lloyd 


Statement. 
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1643.  and  John  Lloyd  were  the  survivors,  and  that  the  said 
Llovd  Francis  Lloyd  had  been  required  to  execute  a  more  perfect 
Llotd  conveyance  of  the  said  premises,  the  said  deed  witnessed  ' 
that  the  said  Francis  Lloyd  conveyed  the  said  house  an  A 
plot  of  ground  in  the  city  of  Limerick,  and  also  the  toirJ^ 
and  lands  of  Limonea,  unto  the  said  Richard  Lloyd  aa^ 
John  Lloyd;  and  after  further  reciting  the  articles  of  tk  '^ 
I7th  of  February,  1770,  and  that  Francis  Lloydh^A  agree*^ 
that  all  the  lands  and  premises  thereby  granted  should  b-^  " 
fully  exonerated  from  all  charges  created  by  the  said  ard^ 
cle,  or  by  the  %a\A  Francis  Lloyd^  or  his  father,  gr<indfather^ 
or  by  any  person  whatsoever ;  and  that,  for  the  purpose  oac 
indemnifying  the  said  lands  and  premises  so  granted,  h»  ^ 
had  agreed  that  all  the  other  towns  and  lands  comprised  iv- 
the  said  articles  should  stand  exclusively  charged  witC  - 
such  charges  and  incumbrances,  the  said  deed  witnesse*^ 
that  the  said  Francis  Lloyd  did  then  and  for  himself,  hS 
heirs,  executors,  and  administrators,  covenant(a)  with  tfa^ 
said  Richard  Lloyd  and  John  Lloyd^  that  in  case  the  reniv 
charge  created  by  the  said  articles  of  February,  1770,  cm 
any  of  the  monies  thereby  charged  for  younger  children,  en 
any  incumbrance  affecting  the  lands  and  premises  thereby* 
granted,  whether  created  by  the  said  Francis  Lloydj  or  h  :3 
father  or  grandfather,  or  any  other  person  whatsoev^-  ^ 
should  be  raised  or  levied  out  of  said  lands,  that  the  saS- 
Richard  Lloyd  and  John  Lloyd^  their  heirs  and  assign^ 
should,  either  by  receipt  of  the  rents  and  profits  of  tfc^ 
lands  of  Barraneige,  Parkreagh,  Curraghalownkard,  Sh^^ 
grove,  and  Moneymohill,  or  by  sale  or  mortgage  of  sa^ 
lands,  or  a  competent  part  thereof,  raise  and  levy  the  8unf= 

(a)  This  deed  was  stated  in  the     the  legal  estate  as  an  indemnit^^ 
bill  to  be  an  actual  conveyance  of     See  p.  375. 
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wbich  should  be  so  raised  tbereout,and  the  interest  thereof, 

•nd  all  costs  and  expenses  which  the  said  Richard  Lloyd 

and  Joiii  Llayd^  their  heirs  and  assigns,  or  their  cestui  que 

trusts  should  sustain,  it  being  the  true  intent  of  the  said 

deed  that  the   said  lands  and   premises   thereby  granted 

should  be  held  freed  and  discharged  from  all  charges  and 

iucumbrances  whatsoev^er. 


IMS. 


Llotd 
Llotd. 
Statemeni, 


By  a  further  indenture,  bearing  date  the  14  th  of  January, 

18  13,  and  made  between  the  said  Francis  Lloyd  of  the 

first  part,  Mary  Lloyd  (the  PlaintiflF)  of  the  second  part, 

Edward  Lloyd  and   George  Lloyd  of  the  third  part,  and 

J'^ohn  Douglass  Johnston  and  Thomas  Lloyd  of  the  fourth 

pa.rt,  after  reciting  that  the  said  Francis  Lloyd  was  seised 

of  an  estate  in  tail  in  the  lands  of  Barraneige  and  Knock- 

fiiiisk,  and  of  an  estate  quasi  in  tail  in  the  lands  of  Cur- 

v^halownkard,  Shagrove,  and  Moneymohill,and  Cappan- 

tittore,  and  further  reciting  that  the  said  Mary  Lloyd  was 

^nUtled  to  dower  of  the  said  lands  of  Barraneige  and  Knock- 

finisk,  in  the  event  of  her  surviving  her  husband ;  and  that 

&r  the  considerations  therein  mentioned,  she  had  agreed  to 

Wvy  a  fine  in  order  to  discharge  same  from  her  dower ;  and 

that  Francis  Lloyd  had  agreed  to  settle  upon  and  secure  to 

^T  a  jointure  of  200/.  in  lieu  and  bar  of  all  dower  or  thirds 

^  ^hich  she  might  be  entitled ;  and  further  reciting  that 

^ducis  Lloyd  was  desirous  to  make  sale  of  the  fee  and 

'^^heritance  of  the  said  lands  of  Barraneige  and  Knock- 

'^''^'ky  and  in  order  to  make  out  a  good  title  thereto,  to 

*^*^e  a  recovery  suffered  of  same  lands  of  Barraneige  and 

'^•'Ockfinisk,  and  also  to  vest  the  lands  of  Curraghalown- 

^''rf,  Shagrove,  Moneymohill,  and  Cappantimore,  in  the 

^^^    Edward  Lloyd  and    George  Lloyd^  their  heirs  and 

^^*%n8,  to  the  intent  that  the  said  Mary  TJnyd  and  her 
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assigns  might  receive  thereout  an  annuity  or  yearly  charg 

of  200/.  for  her  life,  in  case  she  should  survive  her  husband 

the  said  deed  witnessed  that  the  said  Francis  Lloyd  an 

Mary,  his  wife,  granted  and  released  the  said  lands  of  Ba 

raneige   and  Knockfinisk    unto  the   said  Edward  liq 

and  George  Lloyd,  their  heirs  and  assigns,  for  ever, 

hold  the  same  upon  the  trusts  thereinafter  expressed  co 

cerning  the  sanie,  that  is  to  say,  to  the  use  of  the  si 

Francis  Lloydy  his  heirs  and  assigns,  freed  and  discharg 

from  all  estates  tail  in  possession,  expectancy,  and  remai 

der,   and   the  reversion  and  reversions   expectant  thei 

on,  and  also  free,  clear,  and  exonerated  of  and  from 

dower  and  claim  of  dower,   which  the  said  Mary  Ut 

was  or  might  be  entitled  to  out  of  said  lands:   and 

was  thereby  declared  that  the  fine  therein  mentioned 

intended  to  be  levied  by  the  said  Mary  Lloyd,  and  1 

recovery  to  be  suffered  by  the  smd  Francis  Lloyd,  shoi 

be  deemed  and  taken  to  enure  to  the  above  uses.     And 

said  deed  further  witnessed,  that  the  said  Francis  Lloyd 

grant  and  release   the  said  lands  of  Curraghalownka 

Shagrove,  Moneymohill,  and  Cappantimore  unto  the  e 

Edward  Lloyd  and  George  Lloyd,  to  hold  the  same  for 

lives  of  the  several  cestui  que  vies  in  the  respective  les 

named,  and  for  such  other  lives  as  should  be  therea 

added  thereto,  pursuant  to  the  covenants  in  said  lei 

respectively  contained,  to  the  uses  therein  declared  c 

cerning  the  same,  that  is  to  say,  to  the  intent  that  all  q\ 

estates  tiail  therein  should  be  barred  and  extinguish 

and  that  the  said  Edward  Lloyd  and  George  Lloyd  sh( 

hold  the  same  to  the  use  of  the  said  Francis  Lloyd  for 

life ;  and  from  and  after  his  decease,  to  the  intent  that 

said  Mary  Lloyd,  in  case  she  should  survive  the  said  F 

cis  Lloyd,  should  receive  and  take  out  of  the  said  1 
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Benticmed  lands  an  annuity  or  yearly  rent-charge  of  200/.) 
bm  the  decease  of  the  said  Francis  Lloyd^  for  and  during 
the  tenn  of  her  natural  life,  as  and  for  her  jointure,  and  in 
Ilea  and  satis&ction  of  her  dower  and  thirds  at  common 
kw,  which  she  could  or  might  have  or  derive  of  or  out  of 
ill  or  any  of  the  lands  and  premises  whereof  the  said  Fran- 
cis Lhyd  then  was,  or  at  any  time  or  times  thereafter  during 
the  coverture  between  them  should  be,  seised  of  any  estate 
of  freehold  or  inheritance.  The  deed  contained  the  usual 
daoses  of  distress  and  entry  in  case  of  non-payment  of  the 
UDuity,  and  a  covenant  on  the  part  of  Francis  Lloyd  for 
Ae  dae  payment  thereof.  The  fine  was  shortly  afterwards 
Med,  in  Hilary  Term  in  the  same  year,  and  a  recovery 
duly  suffered. 
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By  indenture  bearing  date  the  1st  of  January,  1817,  and 
nide  between  the  said  Francis  Lloyd  of  the  one  part,  and 
Us  son,  Francis  Lloyd^  of  the  other  part,  the  said  Fran- 
fii  Lbydy  the  elder,  demised  to  his  said  son  the  said  lands 
of  Barraneige  for  the  term  of  three  lives,  with  covenant 
^  the  perpetual  renewal  thereof,  at  the  yearly  rent  of 
«il6*. 


lo  the  year  1829,  Francis  Lloyd,  the  elder,  was  dis- 

^°^ed  as  an  insolvent  debtor,  and  Samuel  Harding  was 

^pointed  his  assignee:    and  in  the  year  1834,  the  said 

^'''"'•cif  Lloyd  died  intestate,  leaving  George  Lloyd,  his 

^'^t  son  and  heir-at-law,  and  his  widow,  Mary  Lloyd, 

^  I^luntiff,  him  surviving. 

^^  the  year  1814,  the  Earl  of  Egremont,  to  whom  the 
^^  Francis  Lloyd  had  granted  the  lands  of  Barraneige 
**   others,  by  deed  of  the  1 1th  of  August,  1811 ,  to  secure 
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the  sum  of  2643/.,  filed  a  bill  at  the  Equity  side  of  tl 
Court  of  Exchequer  to  raise  the  amount  of  said  mortgagp^ 
and  on  the  19th  of  February,  1820,  a  decree  was  pr^ 
nounced,  whereby  the  mortgaged  premises  were  directed  ^ 
be  sold,  without  prejudice,  however,  to  the  annuity  of  20(^' 
granted  to  the  said  Mary  Lloyd^  as  hereinbefore  stated,  i- 
case  the  said  lands  should  prove  sufficient  to  pay  the  Piair:^ 
tiff  in  said  cause,  and  the  several  creditors  who  had  proves 
their  claims  under  the  decree  to  account  in  said  cause;  btfl 
in  case  the  lands  should  prove  deficient,  then  discharged  c 
said  annuity,  and  subject  only  to  the  said  Mary  lAoy^ 
right  of  dower  out  of  such  parts  of  said  lands  and  premise 
as  were  fee-simple..  This  decree  was  never  prosecuted  \m 
the  Plaintiff  in  that  cause  to  a  sale,  the  lands  being  alt^ 
gether  insufficient  to  pay  the  several  creditors  whose  d 
mands  were  prior  to  those  of  the  Earl  of  Egremont^  tM 
Plaintiff  in  said  suit. 


The  bill  in  the  present  cause  was  filed  by  Mary  Lloy0 
the  widow  of  the  said  Francis  Lloyd,  on  the  13th  of  Se- 
tember,  1841,  and  after  setting  forth  fully  the  seve^" 
deeds  and  circumstances  hereinbefore  stated,  she  stated  ti» 
she  became  entitled  to  the  annual  sum  of  200/.  intended 
have  been  provided  by  the  deed  of  the  14th  of  Januar^ 
1813  ;  but  that,  in  consequence  of  prior  charges  and  i 
cumbrances,  the  annuity  had  wholly  failed,  by  reas^ 
whereof  she  submitted  that  she  was  entitled  to  dower  o" 
of  said  lands  of  Barraneige,  and  all  other  lands  of  inhe^ 
tance  of  which  said  Francis  Lloyd  was  seised  of  the  leg* 
estate  in  fee  or  fee  tail  at  any  time  during  his  marriage 
that  of  the  lands  comprised  in  the  articles  of  February,  177^ 
some  had  been  evicted  for  non-payment  of  rent,  others  soU 
and  that,  in  fact,  the  lands  of  Barraneige  alone  remaine 
undisposed  of. 
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The  bill  further  charged  that  the  lease  of  these  lands  of 
Barraneige,  of  the  Ist  of  January,  1817,  was  antedated, 
and  was  not  registered  until  the  22nd  of  September,  1840 ; 
that  it  was  made  at  a  gross  undervalue  and  for  the  purpose 
of  giving  the  said  Francis  Lloyd,  the  lessee  therein,  a  be- 
neficial interest  as  against  the  Plaintiff,  and  the  creditors 
having  liens  on  said  lands ;  and  that  same  was  fraudulent 
and  void,  as  against  the  Plaintiff,  as  to  one-third  of  the 
lands  therein  comprised. 


The  bill,  after  charging  that  by  reason  of  said  lease,  the 
Plaintiff  was  wholly  unable  to  proceed  at  law  for  the  re- 
covery of  her  dower  out  of  said  lands,  prayed  that  the 
Plaintiff  might  be  declared  entitled  to  dower  out  of  said 
lands  of  Barraneige,  notwithstanding  the  execution  of  the 
deed  of  the  14th  of  January,  1813,  and  also  out  of  all  the 
other  lands,  whereof  the  said  Francis  Lloyd  was  seised  of 
an  estate  of  inheritance  at  any  time  during  the  coverture 
between  him  and  the  said  Plaintiff,  and  which  were  not 
sold  for  valuable  consideration  subsequent  to  the  execution 
of  the  deed  of  the  l4th  of  January,  1813  ;  that  the  lease  of 
the  1st  of  January,  1817,  might  be  declared  void  as  against 
the  Plaintiff,  so  far  as  related  to  one-third  of  the  lands 
therein  comprised  ;  that  an  account  might  be  taken  of  the 
said  real  estates,  and  that  Plaintiff  might  be  put  into  pos- 
session of  the  rents  of  the  one-third  part  thereof  in  value, 
and  that  she  might  be  declared  entitled  to  hold  same  as 
and  for  her  dower;  and  that,  if  necessary,  a  commission 
should  issue  for  the  purpose  of  assigning  said  third  part,  so 
that  Plaintiff  might  enjoy  same  in  severalty ;  that  an  ac- 
count might  be  taken  of  the  rents  received  since  the  death 
of  Francis  Lloyd,  and  that  the  several  parties  having  claims 
under  the  articles  of  February,  1770,  and  having  the  secu- 
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rity  of  the  other  lands  comprised  therein,  besides  those  of 
Barraneige,  might  be  directed  to  stand  as  incumbrancers  in 
the  first  instance  upon  the  lands  not  subject  to  the  PlsdndflTs 
dower,  in  exoneration  of  the  lands  of  which  the  said  Frm^ 
€18  Lloyd  was  seised,  and  that  the  said  several  estates  might 
be  marshalled  for  that  purpose. 


The  Defendants,   the   Rev.   William  Edward  Lhfd, 
the  only  surviving  son  of  the  Rev.   Thomas  Lloydj  the 
party  entitled  under  the  deeds  of  the  15th  of  April  1804, 
and  the  1st  of  May,  1808,  and  Anne  his  wife,  Thomas 
Lloydy  their  eldest  son,  and  the  Rev.  Michael  Lloyd  Apjohn^ 
a  surviving  trustee,  in  whom  all  the  estate  and  interest  of 
the  Rev.  Thomas  LloydhsA  become  vested  under  two  deeds 
of  the  20th  of  December,  1813,  and  the  29th  of  May,  1838, 
by  their  answer  alleged  that  the  lands  so  purchased  by  the 
Rev.  Thomas  Lloyd  and  then  vested  in  them,  had  been  con- 
siderably damnified,  and  still  continued  liable  to  be  damni- 
fied, by  means  of  incumbrances  affecting  same,  and  that  . 
they  therefore  ought  not  to  be  deprived  of  the  benefit  of^ 
said  deed  of  indemnity,  until  they  should  be  reimbursed  the^ 
several  sums  already  levied  out   of  the  purchased  lands,^ 
and  until  said  lands  should  be  fully  discharged  from  alM 
incumbrances  affecting  same  ;  that  should  the  Plaintiff  bes 
decreed  to  be  entitled  to  dower  out  of  said  lands  of  Barra — 
neigc,  same  would  be  altogether  insufficient  to  meet  th^ 
charges  under  the  articles  of  February,  1770  ;  that  it  wa^ 
contrary  to   equity  that  the  parties  having  such  charges 
should  stand  as  incumbrancers  against  the  lands  sold  to  th^ 
Rev.  Thomas  Lloyd  in    ease  of  the  lands  of  Barraneige* 
And  they  further  submitted  whether  the  Plaintiff  was  tlo^^ 
entitled  to  claim  dower  either  out  of  the  lands  of  Barraneigc^ 
or   any  other  lands,    of  which  the   said  Francis  Lloycmr 
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irafl  teised,  inasmuch  as  the  said  Plaintiff  bad  duly  levied 

f  ncs  to  discharge  said  lands  of  her  right  or   claim  of 

d€>^rar,  and  by  the  indenture  of  the  14th  of  January,  1813, 

hmS,  accepted  a  rent-charge  or  annuity  of  200/.  in  lieu 

Ib^reof. 


1843. 


Lloyd 

9, 
LX.OTO. 

Statemeni, 


The  bill  was  taken  pro  can/esso  against  George  Lloyd^ 
heifwat-law  of  Francis  Lkyd. 


The  Solicitor  General^  Mr.  Serjeant  Warreuj  and  Mr. 
ZZ<3j^^  for  the  Plaintiff. 

The  Pldntiff*s  right  to  dower  as  against  the  heir-at-law 
<>^  her  husband,  and  all  volunteers  claiming  under  him,  can- 
not be  denied.     In  the  first  place,  it  is  a  case  of  jointure 
^fter  marriage,  where  the  widow  always  has  her  election ; 
*S«in  the  jointure  provided  has  failed,  in  which  event,  even  if 
^>^«de  before  marriage,  the  widow  would  be  remitted  to  her 
dower,  Caruthers  y.Caruthers{a).    The  lease  of  the  1st  of 
Jvuie,  1817,  must  be  set  aside,  it  is  charged  by  the  bill  to  be 
fraudulent  and  made  at  a  gross  undervalue,  and  for  the  pur- 
pose of  defeating  the  claim  of  the  Plaintiff.  The  Plaintiff's 
right  and  her  equity  are,  in  point  of  fact,  admitted  by  the 
kdr-at-law,inasmuchashehasallowedthebilltobe  taken  as 
confinied  against  him.  With  respect  to  the  Defendants,  who 
have  interests  derived  under  ThomasLloyd,  the  vendee  in  the 
*^«ofl804,  the  case  rests  upon  different  grounds;  still  the 
'Vfat  exists*    When  the  legal  fee-simple  descended  upon  the 
Piaintif  9  husband,  the  coverture  existed,  and  no  provision 
y  Way  of  jointure  had  been  made  for  his  widow  ;  what, 
^*^t  occurs  to  prevent  the  Plaintiff's  legal  right  of  dower 
^^  attaching  upon  the  lands?  The  antecedent  contract  of 


Argument, 


(«)  4  Bro.  C.  C.  500. 


366 


CASES  IN  CHANCERY. 


1843. 


JVr^MICM/* 


indemnity,  it  will  be  said.  But  when  that  deed  of  IS 
was  executed,  the  husband  had  no  estate  in  the  lands  wh 
he  could  convey ;  he  had  only  a  contingent  interest,  : 
the  very  instant  he  acquired  the  legal  estate  in  the  lai 
the  same  moment  the  PlaintifTs  inchoate  right  of  do 
attached.  The  right  to  marshal,  which  also  forms  a  pai 
the  relief  sought  by  the  Plaintiff,  appears  to  flow  alrao! 
of  course  from  the  establishment  of  the  right  of  dower, 
upon  the  ordinary  principle,  that  where  there  are  two  fi 
and  two  classes  of  incumbrances,  some  of  which  are  I 
upon  both  funds,  and  some  only  upon  one,  a  Cour 
Equity  will  compel  those  incumbrancers,  whose  dem 
affect  both  funds,  to  resort  first  to  that  fund,  which  is 
subject  to  the  claims  of  the  second  class  of  incumbrani 
Here  the  dower  can  only  be  claimed  out  of  the  fee-sii 
lands,  while  the  demands  of  the  other  incumbrancers, 
the  charges  under  the  articles  of  February,  1770,  a 
equally  the  lands  held  for  lives. 


Mr.  Moore^  Mr.  William  Brooke^  and  Mr.  IV.  LI 
for  the  Defendants,  William  Edward  Lloyd^  and  Ann 
wife,  Thomas  Lloyd^  their  eldest  son,  and  the  Rev,  Mic 
Lloyd  Apjohn. 

The  Plaintiff  in  this  case  has  not  supported  her  c 
for  dower  as  against  the  indemnity  lands.  When  the 
Thomas  Lloydy  the  party  under  whom  the  Defendants 
whom  we  appear,  purchased  in  1804,  Francis  Lloydy 
husband,  was  but  equitable  tenant  in  tail  in  remaii 
At  that  time  no  right  of  dower  existed  in  those  lan( 
favour  of  his  widow.  It  is  true  that,  subsequently, 
legal  fee  descended  upon  him ;  but  that  did  not  entith 
widow  to  dower.  The  descent  of  the  legal  estate  en 
no  merger  of  the  equitable  tenancy  in   tail ;  Philii 
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Brydges{a).  On  this  principle,  in  Lyster  y.Mahony{b)j 
which  appears  closely  to  resemble  this  case,  your  Lordship 
rejected  the  claim  of  dower.  There  a  testator  devised  cer- 
tain fee-simple  estates  to  his  nephew,  upon  trust  to  pay 
several  annuities,  and,  amongst  others,  an  annuity  to  his 
said  nephew,  his  heirs  and  assigns,  for  ever.  The  widow 
of  the  nephew  claimed  to  be  entitled  to  dower  out  of  this 
annuity ;  but  your  Lordship  was  of  opinion  that  as  the 
rent-charge  was  not  an  equitable  interest,  and  that  as  the 
legal  and  equitable  estates  were  not  commensurate,  the 
widow  could  not  enforce  her  right  of  dower  in  the  annuity. 
Here  both  parties,  as  well  the  Plaintiff  as  the  purchaser, 
Thomas  Lloyd^  claim  under  the  husband  ;  and,  therefore, 
the  prior  contract  in  favour  of  the  husband,  must  bind 
the  wife.  In  Hinton  v.  Hinton{c)^  where  the  question  dis- 
cussed related  to  the  right  of  free  bench,  it  was  held  that 
the  widow  of  a  copyholder,  who  had  contracted  for  valuable 
consideration  to  sell,  but  had  died  before  actual  surrender, 
was  bound  to  surrender  her  free  bench  in  performance  of 
her  husband's  agreement.  Brown  y.Raindle(d)  supports 
the  same  principle.  But  there  is  another  and  an  equally 
conclusive  view  of  the  case  as  against  the  Plaintiff:  by  the 
operation  of  the  fine  levied  in  1813,  following  out  the 
deed  of  the  14th  of  January,  1813,  the  Plaintiff  is  clearly 
barred.  By  that  deed  it  is  expressly  stated  that  the  Plain- 
tiff had  joined  therein  in  order  to  discharge  the  lands  of 
all  claim  of  dower.  The  fine  was  duly  levied  in  the  fol- 
lowing Term,  in  order  to  give  full  and  legal  effect  to  that 
deed.  It  is  said  that  the  lands  charged  with  the  jointure 
or  rent-charge  by  that  deed  have  proved  insufficient ;  but 


1843. 


Arffument, 


(a)  3  Vcs.  120. 

(6)  Ante,  vol.  i.  p.  236. 


{c)  2  Ves.  Sen.  631. 
{(I)  3  Ves.  23G. 
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tliis  circumstance,  though  it  may  give  the  Plaintiiflradgia 
against  any  other  lands  of  which  her  husband  was  leiari, 
MansfiekTs  Ca8e{a\  Treatise  on  Vendors{b)j  can  estabU 
none  against  the  indemnity  lands,  which  were  bound  by 
the  husband's  contract  prior  to  the  attaching  of  any  right  rf 
dower,  and  which  contract  was,  in  point  of  hct,  set  up  sod 
confirmed  by  the  recovery  levied  in  1813,  the  effect  of whidi 
was,  to  establish  and  support  all  the  antecedent  acts  of  the 
tenant  in  tml  according  to  their  priority.  Again,  how  cm 
it  operate  against  the  purchaser  or  those  representing  him, 
that  by  subsequent  events,  with  which  he  had  no  connex- 
ion, the  benefit  intended  for  the  wife  by  the  deed  of  1813 
has  failed  ?  In  the  case  of  In  re  Herans^c),  this  Coart 
held  a  widow  barred  of  her  claim  of  dower  by  a  future  con- 
tingent provision  accepted  by  her  upon  the  occasion  of  her 
marriage.  In  Simpson  v.  Gutteridffe(d)j  where  a  rent- 
charge  had  been  settled  upon  an  adult  female  in  lien  of 
dower,  a  purchaser  firom  the  husband  of  other  lands  than 
those  charged  with  the  rent-charge  was  held  not  entitled  to 
look  into  the  title  of  the  husband  to  inquire,  whether  he  bad 
a  good  title  to  the  lands  out  of  which  the  rent-charge  was 
granted. 


The  Lord  Chancellor  : — 

In  this  case  Francis  Lloyd,  the  grandfather  of  the  hii^ 
band  of  the  present  Plaintiff,  was  seised  of  certain  estate^ 
some  in  fee-simple,  and  some  for  lives  renewable  for  eve^ 
and  by  articles  of  the  17th  of  February,  1770,  entered  inC^ 
upon  the  occasion  of  the  marriage  of  his  only  son,  Geor^ 
Lloydy  he  agreed  to  settle  the  estates  on  his  son  for  life,  wit0 


(a)  Co.  Litt.  33.  a.  (n.  8.) 
{b)  Vol.  ii.  p.  215,  9th  cd. 


(c)  Flan.  &  K.  330. 
{d)  1  Madd.  609. 
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fenainder  to  trustees  for  a  term  of  years,  to  secure  a  jointure 
fnr  the  intended  wife  and  portions  for  the  younger  children 
of  the  marriage,  and  subject  thereto  to  the  use  of  the  first 
and  other  sons  of  the  marriage  in  tail,  with  the  reversion 
to  the  settlor  in  fee.     The  eldest  son  of  that  marriage  was 
'  die  husband  of  the  present  Plaintiff,  and  on  his  birth  he 
became  equitable  tenant  in  tail  of  the  property*     After  the 
son  attained  his  majority,  and  in  the  life-time  of  his  father, 
he  sold  his  interest  in  a  portion  of  the  leasehold  property 
to  the  Rev.  Thomas  Lloyd.    He   also   executed  a  coi\- 
veyance  of  his  fee-simple  estates,  by  way  of  indemnity,  in 
order  to  secure  the  purchaser  against  any  charge  created 
by  the  articles, — indeed,  against  incumbrances  generally. 
The  first  question  is,  what  interest  had  the  party  to  convey 
•t  the  time  of  the  execution  of  this  conveyance  ?     He  had, 
of  eourse,  no  1^^  estate,  the  whole  fee-simple  being  in  his 
frther,  who  was  alive  at  the  time ;  but  he  had  a  good  equi- 
table tenancy  in  tail,  which  he  could  convey,  and  his  con<* 
vcTSDce  would,  according  to  all  the  authorities,  be  good, 
though  subject  to  be  defeated  by  the  entry  of  the  issue,  in 
case  they  wished  to  avoid  it.    The  conveyance  was  not 
v^oid,  it  was  only  voidable :  the  authorities  are  quite  clear 
on  this  point.     This  conveyance  being  an  innocent  con- 
^^yanoe,  by  lease  and  release,  could  not  operate  by  estop- 
pd.    It  is  true  that  Sir  John  Leach^  in  Bensley  v^Bur- 
^(a),  did  hold  the  contrary,  and  decided  that  an  estoppel 
^uld  be  worked  by  lease  and  release.   The  point  was  sub- 
Kqaeatly  ruled  the  other  way  in  the  Court   of  King's 
^^ncfay  in  Right  v.  Bucknell{b) ;  and  it  is  now  clearly  set- 
^M,  that  a  conveyance  of  this  nature  has  no  effect  upon 
^  legal  estate  which  the  party  subsequently  acquires. 


184S. 


Llotd 

r. 
Llovd. 


^'^i   2  Sim.  &S.  519. 


(/»)  2  B.  &  Adol.  278. 
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When  the  ikther  died,  the  legal  estate  in  fee,  8U 
the  articles,  descended  upon  the  son,  who  thus 
legal  tenant  in  fee,  and  equitable  tenant  in  tail, 
gued,  as  an  abstract  proposition,  that  his  wife  \ 
dowable,  because,  according  to  the  case  of  LyUti 
hony{a)y  decided  in  this  Court,  the  estates  not  be 
extensive  or  commensurate,  the  legal  estate  bein 
extensive  than  the  equitable,  there  could  not  be 
union  of  the  two  estates  as  to  give  validity  to  the 
claim  to  dower.  But  I  am  not  of  that  opinion  ;  for 
be  a  legal  fee-simple  upon  which  dower  would  attacl 
and  an  equitable  estate  tail,  the  whole  legal  fe< 
would  be  exhausted  to  the  extent  of  the  equitabl 
tail,  and  as  the  estate  tail,  if  legal,  would  be  liable  \x 
I  should  be  of  opinion  that  in  such  a  case  the  wido^ 
be  entitled  to  dower,  for  this  Ck>urt  would  not  pre^ 
from  enforcing  her  right  at  law.  But  the  question 
did  the  previous  conveyance  operate  to  defeat  her 
dower  ?  It  is  said  that  no  direct  authority  is  to  t 
upon  the  point ;  but  I  feel  no  doubt  about  it.  If 
before  marriage,  enter  into  a  contract  for  the  sal< 
fee-simple  estate,  his  subsequent  marriage  would 
E^iuity,  be  held  to  create  any  right  of  dower  (I  < 
speaking  in  reference  to  the  old  law),  the  husba 
trustee  tor  the  purchaser,  and  the  Court  would  nc 
the  wife  to  assert  her  right  of  dower.  This  opinion 
always  entertained,  and  am  now  prepared  to  act 
judicially.  The  contract  in  this  case,  it  is  true,  Wi 
after  the  marriage,  but  it  was  a  valid  contract,  be 
legal  estate  vested  in  the  husband.  If  A.  convey 
estate  in  remainder,  not  subject  to  dower  at  the  tim 


(a)  Ante,  vol.  i.  p.  23G. 
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mveyance,  dower  will. not  afterwards  attach  on  that  estate 
ii  byour  of  A/s  wife,  merely  because,  if  he  had  not  con- 
veyed the  estate,  it  would  have  fallen  into  possession  and 
become  liable  to  dower.  Here  the  equitable  estate  of  the 
h»band  was  bound  by  the  conveyance  before  any  right  to 
dower  attached  upon  it ;  and  I  am  clearly  of  opinion,  that 
when  the  husband  subsequently  became  seised  of  the  legal 
estate,  out  of  which  the  equitable  estate  arose,  he  was  bound 
by  bis  previous  conveyance,  and  that  the  wife  was  equally 
bound,  and,  therefore,  she  is  not  entitled  to  dower. 


1843. 


Llotd 

o. 
Llotd. 

Judgment, 


The  case,  however,  does  not  rest  upon  this  alone.     In 

1810,  after  the  death  of  the  father,  and  after  the  leg^l  fee- 

nmple  had  descended  upon  the  son,  he  conveyed  the  legal 

fce^imple  in  trust  for  the  person,  to  whom  he  had  conveyed 

the  equitable  estate ;  this  conveyance  was,  no  doubt,  subse- 

qoent  to  the  attaching  of  the  wife's  right  of  dower  at  law ;  but 

afterwards,  in  1813,  an  informal  instrument  was  executed, 

in  which  the  wife  herself  joined,  by  which,  after  reciting 

that  she  was  entitled  to  dower  out  of  the  lands  comprised 

n  that  deed,  and  that  she  had  agreed  to  levy  a  fine  to  dis- 

diarge  the  same,  the  lands  were  relimited  to  the  use  of 

frauds  Lloydy  the  husband  in  fee,  freed  and  discharged 

from  the  claim  of  dower.     By  the  levying  of  the  fine,  the 

Plaintiff  intended  to  bar  her  dower;  the  legal  fee-simpje 

^^  in  the  purchaser  already ;  when  therefore,  the  Plaintiff 

levied  a  fine,  and  the  lands  were  relimited  to  the  husband, 

'•in  of  opinion,  that  the  fine  operated  to  discharge  her 

'^ht  of  dower  against  those  lands,  in  the  hands  of  tbeper- 

*^  to  whom  they  had  been  previously  conveyed  by  the  hus- 

'^d,  and  that  by  force  of  the  fine  she  barred  any  previous 

"^lit  to  which  she  might  have  been  entitled.     She  had 

'^thing  but  her  dower  to  part  with ;  the  husband's  fine 


Judgment 
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1843.  would  operate  to  give  effect  to  his  previotn  eooTeyanoe.  It 
18  perfectly  settled  that  if  a  tenant  in  tail  execute  a  eon- 
veyance,  and  afterwards  levy  a  fine,  the  fine  operates  %m 
give  effect  to  his  previous  conveyance.  Here  the  estat;4 
was  conveyed  by  the  husband;  and  his  fine,  with  his  wifis* 
concurrence  in  order  to  bar  her  dower,  has  given  effect  % 
the  previous  conveyance. 

The  present  claim,  qudcunque  vid^  appears  to  me  to  I) 
wholly  without  foundation,  as  fSeff  as  the  Defendants,  w-Ik 
claim  under  the  person  who  obtained  the  conveyance,  a» 
concerned,  and  the  bill  must  therefore  be  dismissed  against 
them,  with  costs.  As  for  as  regards  the  heir,  the  bill  having 
been  taken  pro  canjesso  against  him,  the  Plaintiff  is  enti- 
tled to  the  decree  she  has  prayed  for,  though  I  cannot  say 
that  I  am  satisfied  as  to  his  liability. 


June  7.  On  the  following  day  the  Lord  Cuancbllor  stated,  tirat 

according  to  the  present  practice,  he  ought  not  to  hare 
given  the  Plaintiff  a  decree  against  the  heir,  without  bar* 
ing  had  the  case  satis&ctorily  made  out ;  and  therefore,  be 
should  direct  the  cause  to  stand  in  the  paper  for  a  futore 
day,  in  order  that  it  might  be  argued  for  that  purpose  on 
the  part  of  the  Plaintiff(a). 


Junt  10.  Mr.  Serjeant  Warren  was  heard  on  this  day  for  the 

Plaintiff. 

(a)  See  Hayes  v.  Brierleyt  ttnte,  vol.  iii.  p.  274. 
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Thk  Lord  Chancellor  : — 

If  the  facts  were  as  stated,  the  Plaintiff  would  be  entitled 
to  the  relief  soaght,  but  I  apprehend  they  are  not  so. 
The  focts  are  these :  the  husband,  being  equitable  tenant 
in  tuly  conveyed  certain  premises,  by  way  of  indemnity,  to 
a  purchaser ;  and  becoming  subsequently  seised  of  the  legal 
fee-simple,  he  actually  conveyed,  by  deed  of  the  10th  of 
Morember,  1810,  the  legal  estate  to  trustees.  The  wife 
afterwards  joined  in  a  deed  and  covenant  to  levy  a  fine  to 
tbe  use  of  the  husband,  his  heirs  and  assigns,  discharged  of 
dower,  and  by  the  same  deed  certain  other  estates  were 
charged  with  a  jointure  of  200/.  per  annum  for  the  wife; 
isd  there  was  a  covenant  in  the  deed  that  this  jointure 
ihouM  be  regularly  paid*  I  was  of  opinion  that  the  wi- 
iow'%  right  to  dower  could  not  prevail  against  the  parties 
daiming  under  the  deed  of  the  10th  of  November,  1810,  and 
iipon  this  g^und  that  the  husband  had  previously  conveyed 
Ui equitable  interest;  and  though,  no  doubt,  the  conveyance 
of  the  legal  estate  was  subsequent  to  the  attaching  of  the 
vi&'a  right  of  dower,  yet  the  fine  subsequently  levied  by 
the  husband  and  wife,  and  in  which  the  latter  joined  in 
Older  to  bar  her  dower,  enured  to  the  benefit  of  the  person, 
to  whom  he  had  conveyed  discharged  of  dower.  When 
Ae  cause  was  originally  heard,  a  decree  was  taken  as  a  mat- 
tor  of  course,  against  the  absent  party,  George  Lhydy 
the  heir-at-law  of  the  husband,  who  had  allowed  the  bill  to 
*^  taken  as  confessed  against  him  ;  but  it  afterwards  occur- 
^  to  me,  that  that  was  wrong,  and  that  here,  there  being 
^W  no  decree  nun  in  the  first  instance,  the  Plaintiff  was 
^^^Uid  to  make  out  her  case  and  shew  that  she  was  entitled 
^  Uie  relief  which  she  sought* 


1843. 


Jnd^tnU 


^  think  that  the  Plaintiff  has  not  established  her  cas^. 
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If  a  man,  who  is  tenant  in  tail,  create  an  incumbrance, 
convey  his  estate  by  a  voidable  conveyance,  and  afterwar 
levy  a  fine,  though  for  a  different  purpose,  the  first  opei 
tion  of  the  fine  will  be  to  give  effect  to  the  antecedent  a 
even  against  his  own  subsequent  declaration ;  if  it  wen 
legal  conveyance  the  fine  would  operate  as  a  confirmati 
of  it ;  and  the  same  rule  has  been  extended  to  the  case 
an  equitable  charge.  On  that  ground,  I  held,  that  as  agaii 
the  parties  claiming  under  the  indemnity  deed,  the  Pla 
tiff  had  no  right  to  dower.  Now,  I  do  not  see  how  the  1 
is  differ^t  as  to  the  parties  here  ;  for  though  he  does  i 
claim  as  a  purchaser,  yet  he  does  claim  under  the  h 
band,  and  the  object  of  the  fine  and  deed  was  to  vest  t 
lands  in  him,  discharged  of  dower.  The  question  is  n 
whether,  in  consequence  of  the  eviction  of  her  jointure  lani 
the  widow  is  entitled  to  proceed  against  the  estate,  of  whi 
she  was  originally  dowable,  for  I  shall  not  meddle  with  tiu 
The  case  I  have  to  deal  with  is  that  of  a  lady  not  entitle 
to  dower,  who  has  wholly  barred  her  right  to  dower?  SI 
does  not  seek  to  be  allowed  dower  out  of  estates  subject  l 
dower.  But  she  having  by  the  fine  barred  her  dower  oi 
of  the  estate  generally,  now  seeks  to  be  relieved  from  tl 
consequences  of  that  fine,  and  to  have  her  right  to  dow< 
recreated.  I  doubt  whether  the  Court  has  any  jurisdictio 
to  do  so.  Though  she  was  a  feme  covert  at  the  timetl 
fine  was  levied,  yet  she  had  a  contracting  mind,  and  tli 
law  enabled  her  to  give  effect  to  her  contracts  through  tl 
medium  of  a  fine.  She  was  entitled,  by  law,  to  dispose  < 
her  right  to  dower,  and  to  accept  a  substituted  provUio 
by  jointure.  This  she  has  done,  and,  therefore,  mo^ 
abide  by  it,  and  I  cannot  give  her  relief,  because  it  bf 
turned  out  differently  from  what  she  expected.  She  is  n< 
without  her  remedy  ;  her  husband  covenanted  to  pay  ^ 
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jomtnre ;  she  is  therefore  a  specialty  creditor  under  the  deed,  ^^^' 

and  may  have  relief  as  such ;  but  this  is  a  suit  merely  for  Lloyd 

dower,  and  she  has  failed  to  establish  her  title  to  it.     The  LloVd. 

bill  musty  therefore,  be  dismissed  with  costs.  Judgment. 

Mr.  Serjeant  Warren  having  applied  to  the  Court  to 
stay  the  decree  until  he  should  have  again  an  opportunity 
of  looking  into  the  deeds,  particularly  the  deed  of  the 
10th  of  November,  1810,  which,  although  so  represented 
in  the  bill,  he  believed,  did  not  amount  to  a  conveyance, 

Thb  Lord  Chancbllor  was  pleased  to  comply  with  the      June  17. 
application ;  and  on  a  subsequent  day  the  case  was  again 
qpoken  to,  and  it  appearing  that  the  deed  of  1810  was 
■erely  a  contract  of  indemnity,  a  decree  was  pronounced 
fcrthe  Plaintiff  as  against  the  heir-at-law. 


Refer  it  to  the  Master  to  inquire  and  report  what  free-  Decree. 
Ud  lands  the  said  Francis  Lloyd  died  seised  of,  whereof 
^  aaid  Mary  Lloyd  is  dowable  ;  and  let  the  Master  take 
tt  aoeoont  of  the  rents  and  profits  of  said  freehold  lands, 
thereof  the  said  Francis  Lloyd  died  seised,  accrued  since 
^  death  of  the  said  Francis  Lloydy  and  by  whom  received  ; 
^  also  an  account  of  all  charges  and  incumbrances  affect- 
uf  the  said  lands ;  and  let  the  said  Master  report  the 
priorities  thereof  respectively.  Declare  that  the  indenture  of 
'^>>d bearing  date  the  1st  of  January,  1817,  in  the  pleadings 
''^tioned,  is  fraudulent  and  void  as  against  the  said  Plain- 
ly and  let  the  Plaintiff's  bill  be  dismissed  with  costs  as 
H^  the  Defendants,  the  Rev.  William  Edward  Lloyd, 

^OL.  IV.  2  c 
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184S.  and  Ann€j  his  wife,  Thomas  Lloyd,  and  the  Rev. 

Llotd  Lloyd  Apjohn.    Reserve  further  directions  and  coe 

Llotd.  the  return  of  the  Master's  report. 
.  2w^.  Reg.  Lib.  88,  fol.  189, 


MCDONNELL  v.  MCDONNELL, 

Jmf  6. 

By  articles  ex-  U PON  the  occasion  of  the  marriage  of  Michael  1 

ecated  upon  the 

marriage  of  A,  Hell  and  Margaret  Prendergast,  the  following  artic 

and  B,,  it  waa 

proTided,  that  executed : 

the  mnriTor 
shotdd,  in  case 

■L'^naiiilnwo!^  "  As  a  marriage  is  about  to  be  solemnized  betw< 
thirds  of  what-  cj^^i  McDonnell  and  Margaret  Prendergast,  the  fo 

eier  property  « 

might  remain,    preliminaries  are  by  this  deed  fixed,  viz. :   That 

retaining  one- 
third  ;  or,  to  be  one  or  either  of  the  parties  survives  the  other,  the  f 
more  specific, 

that  A.  should   shall,  in  case  of  issue,  leave  to  said  issue,  two-thirds  < 

aetUe  upon  any  .  .   .  ,  .    . 

chUdren  he  ever  property  may  remain,  retammg  one-third ;  or 
Atwo-thirdsof  ^^^^  specific,  that  Michael  McDonnell  shall  settl 
^g£ti^S!^^n  *"y  children  he  may  have  by  Margaret  Prenderga 
casehesuTTiTed  thirds  of  the  property  he  may  possess,  in  case  he  i 
shonidbe  equal-  her,  and  that  she,  Margaret  Prendergast,  shall  be 

ly  bound  to 

settle  and        bound  to  Settle  and  hand  over  to  any  children  si 

hand  OTer  to  -a^.  ».-.^t^  ««  i.i 

anychiidrenshe  havc  by  Mtchoel  M^Dounellf  two-thirds  of  any  p 

might  haTO  by  .    ,  ^  ^t      ^         »> 

A.,  two-thirds   rcmaimng  at  tne  time. 

of  any  property 
remaining  at 

there  wM  issue  "^^^  instrument  was  not  dated  ;  but  shortly  afte: 
one  child,  and    ecution,  the  marriafifc  was  solemnized.     There  w 

B,,  the  wife,  ° 

having  sur-        only  ouc  son,  PatHch  Joseph  M^ Donnelly  who  surv 

Tived : — 

Held,  that      father.  The  Plaintiff,  Margaret j  survived  her  husba 

she  was  entitled      ,       ,  ,-  ^  ..         i    i      i  i  i 

to  one-third  of  chael  M^Donnelly  and  also  her  son,  to  whom  she  was  ] 
ofwhich'^^iS  representative,  and  filed  the  present  bill,  claiming  c 

possessed. 
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of  the  property  in  her  own  right,  and  the  remaining  two-        ^^^' 
lUrds  as  the  personal  representative  of  her  son.  M'Dohhell 

r. 

M'DONNELL. 

The  Defendants  were  the  executors  and  legatees  of  the     statement. 
husband,  Michael  McDonnell. 

Mr.  MoorCf  Mr.  Monahauj  and  Mr.  M^Dermottj  Argument, 
for  the  Plaintiff,  submitted  that  the  articles  bound  all 
the  property,  which  remained  at  the  death  of  her  husband; 
ail  that  the  Plaintiff  was  consequently  entitled  td  one- 
third  in  her  own  right,  and  to  the  residue  as  representing 
her  SCO,  who  was  the  only  child  of  the  marriage. 

Mr.  Serjeant  Warren^  Mn  Armstrangj  and  Mr.  Hughes^ 
for  the  Defendants,  contended,  that,  upon  the  true  con- 
itniedon  of  the  articles,  it  was  intended  that  the  survivor 
should  only  be  entitled  to  one-third  of  his  or  her  own  pro- 
perty ;  that  there  was,  therefore,  no  gift  of  the  one-third 
<' the  husband's  property  to  the  widow,  but  that  it  passed 
uder  his  will  to  the  Defendants. 


The  Lord  Chancellor  : — 

I  think  that  this  case  is  clear.  By  the  first  clause,  the 
vtides  provide  that  the  survivor  should  leave  to  the  issue 
of  the  marriage  two-thirds  of  the  property,  and  retain  one- 
^fd.  It  is  said  that,  as  the  husband  has  died  first,  his 
Property  was  not  bound  by  the  settlement,  and  that  he 
^^ght  dispose  of  it  in  any  manner  he  thought  fit.  It  is 
phdn,  that  whatever  is  to  be  done,  it  is  the  survivor  that  is 
to  do  it.  The  word  "  leave,"  which  has  been  adopted,  would, 
ItUnk,  if  the  articles  had  stopped  there,  confine  the  obliga- 
tion to  a  disposition  by  will-     It  could  hardly  have  been 

2c2 


Judgment. 
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^^^*  the  intention,  that  the  father  should,  during  his  life>tinie, 
M'DoMNELL  vest  himself  of  his  property  in  favour  of  his  children.  1 
M^DoBNELL.  clause,  which  follows,  is  introduced  for  the  sake  of  expls 
Ju^memt,  *'^°>  **  ^^  ^  mote  spcoific,  that  Michael  M^DtmneU  % 
settle  upon  any  children  he  may  have  by  Marfforet  P, 
dergastj  two-thirds  of  the  property  he  may  possess,  in 
he  survives  her  ;'*  this  is  still  confined  to  the  case  of 
husband  sundving.  But  then  comes  the  clause  as  to 
wife :  **  and  that  she,  Margaret  Pendergastf  shall 
equally  bound  to  settle  and  hand  over,"— observe  how  i 
rent  the  phraseology  is,  she  is  not  merely  to  settle,  but 
tually  to  hand  over, — ^<  to  any  children  she  may  hav( 
Michael  M^Donnell^  two-thirds  of  any  property  remaii 
at  the  time."  Now  what  property  does  this  refer  to  ?  lil 
festly  to  the  same  property  mentioned  in  the  former  dai 
which  was  altogether  the  property  of  the  husband.  ' 
whole  was  bound  by  the  articles.  If  the  husband  sunri' 
he  was  to  have  settled  two-thirds  upon  the  children, 
disposed  of  one>third  as  he  pleased  ;  and  a  similar  disp 
tion  was  contemplated  in  the  event  of  the  wife  surviri 
Such  was  evidently  the  intention  of  the  parties,  and  ' 
is  one  of  the  few  cases,  in  which  a  very  short  form 
worked  out  its  own  purposes.  I  shall,  therefore,  dec! 
the  Plaintiff  to  be  entitled  to  one-third  of  the  propert} 
which  her  husband  died  possessed,  in  her  own  right, 
to  the  remaining  two-thirds  as  personal  representadv< 
her  son. 


Decree.  Declare  that,  according  to  the  true  construction  of 

articles  of  agreement,  entered  into  previous  to  the  man 
of  the  Plaintiff  with  Michael  McDonnell,  deceased 
Plaintiff  is  entitled  to  one-third  of  the  property,  of  ^ 
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:  MUhael  McDonnell  died  possessed;  and  that  Pft-  1643. 

MpA  M^Dannelli  her  son,  was  entitled  to  the  other  M'TfonnmLh 

ds  thereof,  and  that  she,  as  the  personal  representa-  m^Dovrbkl. 

ler  said  son,  is  now  entitled  to  those  two-thirds.  £^^ 
Reg.  Lib.  88,  fol.  90,  1843. 


JOHNSTON  V.  KIRK  WOOD.  1843, 

Jitne  7. 

!  JOHNSTON,  the  Plaintiff  in  this  cause,  was  a  ThePWntiflf, 

whowasammr- 

yertf  but  had  been  deserted  by  her  husband,  George  ried  woman, 

but  had  boon 

II,  who  had  left  the  country  several  years  since,  deserted  bj  her 
I  been  supported  by  her  brother,  Thomas  Kirk-  heiefttheooun- 
p  to  the  period  of  his  death ;  and  he,  by  his  will,  be-  ^[i^rf^^ 
d  to  her  an  annuity  of  20/.  per  annum,  and  a  legacy  ^®^*  ^*^  "  • 
The  annuity  had  been  regularly  paid,  but  the  force  payment 
mt,  William  Kirhwoody  who  was  the  executor  of  queathedtoher 

subsequentlj  to 

ator,  having  heard  that  the  husband  was  still  alive,  the  abandon- 
deat  in  America,  refused  to  pay  the  legacy ;  where-  haTiog  been 
e  present  bill  was  filed  by  the  Plaintiff,  as  a  feme  ^  ^^  ^„^  ^ 
compel  payment  of  the  legacy  of  100/.,  and  also  h^J^^j^J^ 
rrears  of  the  annuity.  "^£"^^1 

hearing,  ga^e 
liberty  to  the 

le  part  of  the  Defendant  evidence  was  gone  into,  to  Piainti£P  to 

*^  amend  the  biU 

It  the  husband  was  still  alive ;  while  on  the  part  by  adding  a 
^liuntiff  it  was  insisted,  that,  as  nothing  had  been  ^ing^her"*^ 
f  him  for  more  than  twelve  years,  he  must  be  pre-  fendant,  *and" 

1  be  dead  charging  him 

loeaeaa.  to  be  out  of  the 

jurisdiction, 
and  to  haTO 

Ifoore  and  Mr.  Walter  Bourke  for  the  Plaintiff.       aiMjndoncd  his 
lonahan  and  Sir  Colman  O'Loghkn,  for  the  De- 
submittcd  to  act  as  the  Court  should  direct. 


wife. 
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JOHMSTOV 
KlBKVOOD. 

Judgmtnt. 


Tub  Lord  Chancellor  said,  be  would  gire  thePUfr^ 
tiff  liberty  to  amend  her  bill,  by  adding  a  next  fiiend,  aadi 
making  her  husband  a  party  Defendant,  charging  himtobt 
out  of  the  jurisdiction,  and  that  he  had  abandoned  hiswife  « 
and  subsequently  His  Lordship  made  a  decree  in  &voar  o( 
the  Plaintiff,  declaring  her  entitled  to  the  arrears  of  tlie 
annuity,  and  ordering  the  legacy  to  be  paid  into  Court  Co 
the  credit  of  the  cause ;  the  costs  of  the  Defendant  to  concae 
out  of  said  legacy,  and  the  interest  and  dividends  accruiKmg 
on  the  residue  to  be  paid  to  the  Plaintiff,  with  liberty  to  sail 
parties  to  ap]|Uy  as  there  might  be  occasion. 

Reg.  Lib.  88,  fol.  213,  I843« 


1843. 


ALLOWAY  V.  ALLOWAY. 


June  16. 

w/^'u!^!ig^  William  johnson  alloway,  by  his  i»riu, 

eowJf^r^  which  bore  date  the  23rd  of  July,  1829,  after  certain  i£^^ 
rected"8ameto  yisions  for  Arthur  AUowaVy  one  of  his  younger  childr^"» 

be  paid  to  and  ^  jo 

among  such  of  devised  as  follows :  "  and  in  order  to  provide  for  my  ot^^^ 
younger  children,  I  hereby  direct,  that  after  the  death.      ^^ 
my  wife,  Margaret  Alloway,   or  before,  if  the  execute  '^^ 
consider  it  more  fit  or  necessary,  the  sum  of  6000/. 
raised  by  sale  or  mortgage  of  my  said  freehold  estate 


my  younger 

children,  as 

shall  survive 

my  said  wife, 

in  such  shares 

and  propor« 

tions,  and  at 

such  times  af- 
ter her  death, 

as  she  shall  direct  by  her  will  or  deed."  His  wife,  by  her  will,  directed  as  follows :    *' 

(the  inheritor)  give  3  of  the  6000/.  I  wish  to  have  given,  to  the  two  elder  gtrrels:** 

that  the  appointees  of  the  3000/.  took  as  tenants  in  common,  and  not  as  joint  tenants. 
Held  also,  that  the  remaining  3000/.  went  equally  among  all  the  objects  of  the  po' 
The  power  in  this  case  was  not  a  mere  power  of  selection.     The  donee  had  the  powe    "^ 

settling  the  fund  to  and  amongst  the  children  in  any  way  she  thought  proper,  and  if  she 

intended  to  create  a  joint  tenancy  she  had  power  to  do  so. 

AVhorc  there  is  a  power  to  appoint  to  and  amongst  children,  though  there  is  no  appo-  '^ 

nient,  nor  any  gift  in  default  of  appointment,  yet,  by  an  implication  arising  from  the  termsof 

power,  there  is  a  gift  to  the  children  living  at  the  death  of  the  donor,  as  tenants  in  codud<^^ 


ioi 
the 
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Ballyshandoff  and  BallycarroU,  or  either  of  them,  and  I 
lieveby  diarge  my  said  freehold  estates  with  the  pajrment 
thereof  and  direct  that  same  may  be  raised  thereout  in 
manner  aforesaid,  and  that  same  be  paid  to  and  among 
such  of  my  younger  children,  except  my  son  Arthur ,  as 
shall  suryive  my  said  wife,  in  such  shares  and  proportions, 
and  at  such  times  after  her  death,  as  she  shall  direct  by  her 
will  or  deed  (duly  executed,  appoint(a))  :  and  if  any  of  my 
younger  children  shall  marry  in  the  life^time  of  my  wife, 
and  with  her  consent,  then  the  proportions  of  such  younger 
child  to  be  paid  according  to  the  provision  contained  in  an 
article  or  settlement  executed  previous  to  such  marriage : 
and,  subject  to  such  charge,  to  be  raised  in  manner  and  for 
the  purposes  aforesaid,  I  leave,  bequeath,  and  devise  all 
my  estates  and  interest  in  said  lands  of  Ballycarrcfll  and 
Ballyshanduff  to  my  eldest  son,  Robert  AUowayj  his  heirs 
and  assigns,  for  ever." 

The  testator  died  in  the  month  of  October  following, 
leaving  his  wife,  Margaret  AUotoay^  him  surviving,  and 
also  six  younger  children,  viz.,  Margaret  Anne  AUowayy 
Anne  AUoway^  Arthur  AUoway^  George  Holmes  AUoway^ 
Maria  AUoway^  and  John  Parker  Alloway, 

In  the  year  1834,  Margaret  AUowayj  the  widow  of  the 
testator,  made  her  last  will,  which  did  not  bear  any  date, 
and  was  incorrectly  spelt  in  every  part.  It  conunenced 
with  the  following  paragraph,  **  Robbert  give  3  of  the  6 
thousand  pounds  I  wish  to  have  g^vento  the  two  elder  girrels. 
I  leave  the  girrels  in  gardenship  of  their  aunt.*' 

The  will  did  not  contain  any  other  allusion  to  the  charge 
of  6000/.,  or  any  reference  to  the  power  of  appointment.  It 

(a)  Sic. 


1843. 


Statement. 
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was  stated  to  have  been  dictated  by  the  testatru^  daring 
the  illness  of  which  she  subsequently  died^  to  her 


Allowat 

Vm 

AixowAv.     servant,   Teresa  JaneSf    who  committed    the    same  to 


Statement.       paper. 


The  testatrix  died  on  the  18th  of  Aprils  1834|a6v 
days  after  having  signed  the  above  will ;  at  which  period 
Margaret  Anne  AUoioayj  and  Anne  AUoway^  the  Plaintiff 
in  the  present  cause,  were  the  two  elder  daughteiSj  and 
they,  upon  the  death  of  their  mother,  entered  into  the  re- 
ceipt of  the  interest  of  the  sum  of  3000/.,  each  receiving  tbe 
interest  of  the  sum  of  1600/. 

On  the  16  th  of  April,  1835,  Margaret  Anne  Alhwof 
died  intestate  and  unmarried,  and  without  having  done  any 
act  to  affect  her  interest  in  the  3000/.  so  appointed  by  the 
testatrix. 


i 


Anne  Alloway^  the  other  elder  daughter,  upon  the  death 
of  her  sister  Margaret^  claimed  the  whole  3000/.  by  survi- 
vorship, as  well  as  her  proportion  of  the  unappointed  re^- 
due  of  3000/. ;  and  differences  of  opinion  having  arisen  as  to 
the  interests  of  the  younger  children,  the  present  suit  was 
instituted  by  Anne^  for  the  purpose  of  having  the  rights  oi 
the  several  parties  interested  in  said  sum  of  6000/.  ascer- 
tained and  declared. 


The  questions  argued  were :  first,  whether  the  power  war- 
ranted an  appointment  in  joint  tenancy;  secondly,  whether 
the  appointment  created  a  joint  tenancy  ;  and,  thirdly,  whe- 
ther the  two  elder  daughters  were  entitled  to  any  portion  of 
the  remaining  3000/. 
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Mr.  Seiijeaiit  Warren^  Mr.AfonaAan,  and  Mr.  Morgan^ 
br  Oe  Plmntiff. 

The  eflRset  of  the  two  wil^  was  to  create  a  joint  te- 
nancy in  the  two  appointees.  It  was  competent  to  the 
dooee  of  the  power  to  have  appointed  this  sum  of  3000/.  to 
the  two  elder  daughtersi  as  joint  tenants,  if  she  thought  pro- 
per to  do  80|  Alexander  v.  Alexander{d).  In  that  case  Sir 
Jiomae  Clarke  says,  <<  considering  the  nature  of  the 
power,  the  wife  was  confined  as  to  the  objects  to  give  it  to, 
bot  left  to  her  discretion  as  to  apportioning  it  among  them. 
She  might  give  an  interest  for  life  in  a  particular  share  to 
)Qe  diildy  or  limit  the  capital  of  the  same  share  to  another, 
nreven  go  so  fieur  as  to  limit  it  to  a  third  child  upon  a  con- 
ingency."  It  is  therefore  plain,  that  in  this  case  the 
nolher  might  have  appointed  1500/.  to  one  daughter  and 
1500/.  to  the  other  daughter,  with  a  g^ft  of  the  entire  to  the 
tonrivor,  on  the  contingency  of  survivorship.  When  once, 
therefore,  it  is  established,  that  the  donee  of  the  power  had 
mthority  to  create  a  joint  tenancy,  there  can  be  no  doubt 
that  the  words  which  she  has  used  can  have  no  other  effect. 
Then  are  no  words  of  severance  to  be  found  in  the  will  of 
^  appointor,  or  any  phrase  indicating  an  inclination  that 
^  two  elder  g^ls  should  have  several  or  distinct  interests. 
If  the  testatrix  had  been  the  owner  of  this  3000/.,  it  is  clear 
">>tthe  words  used  would  have  created  a  joint  tenancy.  Camp- 
^  V.  Campbell(b)  ;  and  it  is  quite  settled,  that  the  words 
of  a  will  made  in  execution  of  a  power  are  to  receive  the 
^  construction,  which  the  same  words  would  have  in  an 
ordinary  will,  unless  there  be  a  contrary  intent  apparent 
on  the  face  of  the  will,  Southby  v.  Ston€house{c).     With 


184a. 
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(a)  2  Ves.  Sen.  640. 

(b)  4  Bro.  C.  C.  15. 


(c)  2  Yes.  Sen.  610. 
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regard  to  the  unappointed  residue  of  3000/.  it  is  divisible 
among  the  objects  of  the  power  in  equal  shares,  as  tenanli 
in  common ;  the  next  of  kin  of  Margaret  taking  her 
fifth  in  equal  proportions. 


Mr.  MoorCf  Mr.  William  Broakej  Mr.  Longfidd,  at^ 
Mr.  L.  Bland,  for  Robert  AUouxry,  the  inheritor,  and  al^o 
one  of  the  next  of  kin  of  Margaret  AUaway. 

The  Solicitor^  General  and  Mr.  Johnston  for  others  of 
the  next  of  kin. 

The  will  of  the  testator, ;  William  Johnson  Alloway,  did 
not  authorize  an  appointment  in  joint  tenancy.  Tlie 
donee  of  the  power  was  not  invested  with  any  authority  to 
regulate  the  estate  to  be  bestowed ;  she  had  simply  a 
power  of  selection  among  certain  objects,  a  power  to  allot 
the  shares  which  those  objects  were  to  take,  and  to  appoint 
the  times  at  which  those  shares  were  to  be  taken.  In  Sex 
V.  The  Mcarquis  of  Stafford{a)j  where  the  power  of  ap- 
pointment was  '^  to  the  use  of  the  lawful  issue  of  the  body, 
&c.,  in  such  parts,  shares,  and  proportions,  manner,  and 
form/'  Lord  Elletiborough  seemed  to  intimate,  that  but  for 
the  words  *'  manner  and  form,*'  the  power  only  authorized 
an  appointment  in  tail :  and  this  view  is  supported  by  the 
argument  of  Mr.  Mitford  in  Stratton  v.  Best(b\  and  the 
case  put  by  Mr.  Fearne^  in  his  Treatise  on  Contingent 
Remainders  {c)  ;  Peters  v.  Morehead(d).  If  there  ha<^ 
not  been  any  appointment,  the  children  would  have  taken, 
as  tenants  in  common,  in  equal  shares.  This  is  settled  b^ 
the  case  of  Casterton  v.  Sutherland (e).     The  intention  ^ 


(a)  7  East,  521. 

(6)  2  Bro.  C.  C.  233,  235. 

(t)  Page  230. 


(d)  Fortesc.  339  ;  Fitzg.  \a^ 
(c)  9  Ves.  445. 
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I  dodor,  therefore,  being  clearly  manifested  to  be  in 
four  of  a  tenancy  in  common,  it  would  be  strange  to 
ppose  that  he  could  have  ever  intended  that  the  donee 
tould  have  power  to  create  a  joint  tenancy.  But,  assuming 
4tthe  power  did  warrant  the  creation  of  a  joint  tenancy, 
iQ  question  then  arises,  has  the  donee  framed  her  will  in 
lek  terms  as  to  confer  a  joint  tenancy  in  thb  sum  of  3000/. 
Mm  the  two  elder  girls  ?  Now,  it  is  to  be  remembered. 
At  the  leaning  of  the  Court  is  always  in  fetvour  of 
tenancy  in  common,  Tctggart  v.  Taggarl(a),  Spry  v. 
rmfidd{b).  The  cases  shew  an  anxiety  on  the  part  of 
te  Judges  to  pve  effect  to  the  slightest  expressions  afford- 
%  an  argument  in  favour  of  a  tenancy  in  common.  Here 
18  plain  that  the  object,  which  the  parties  had  in  view, 
M  to  make  a  provision  for  children ;  but  such  a  provision 
•Itogether  inoonsistent  with  the  idea  of  a  joint  tenancy, 
ttmuch  as  no  use  can  be  made  of  the  portions  for  the  ad- 
■eement  of  the  children  during  their  minorities.  It  ap- 
118  to  be  very  clear,  that  no  intention  of  creating  a 
at  tenancy  ever  e^dsted  in  the  mind  of  the  testatrix.  She 
68  not  fully  exercise  her  power ;  she  names  no  fixed 
188  at  which  the  appointees  are  to  take ;  she  is  silent  as 
tDOst  of  the  objects  of  the  power ;  and  there  is  no  reason- 
l8  ground  for  inferring,  that  she  had  any  further  object 
Q  to  fix  the  proportions  of  the  two  elder  girls,  without 
uiy  way  interfering  with  the  nature  or  quantity  of  the 
tests  of  the  children.  If  this  be  so,  the  Court  will  not 
divest  that  right,  which  the  children  had  prior  to  the 
sution  of  this  lady's  will.  The  suit  has  been  most  expen* 
ly  conducted  with  regard  to  costs. 


1848. 


AUiOWAr 
AuiOWAlr. 


jkt^MMMt* 


)  1  Scb.  &  L.  84. 


(6)  7  Mec8.  &  W.545  j  10  Sim.  IM. 
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Mr.  ChriHian^  for  Maria  AUoway  and  George  Hi 
AUaway,  two  of  the  younger  childreni    Bubmitted 
the  children,  in  whose  fietvoor  no  appointment  had 
made,  were  entitled  to  the  whole  of  the  anapp<nnted  rem 
The  testatrix  intended  the  two  elder  children  only  to 
3000/. ;  she  never  coold  haye  meant  that  they  were  to  1 
any  part  of  the  remaining  3000/.    The  point  was  so  n 
in  Forteecue  r.  Gregar^a)^  and  appears  to  have  beea 
first  impression  of  Lord  Abmnleg^  in  Wilson  v.  PiggaU 

Mr.  Monahan  in  reply. 


Jm^meni.        ThR  LoBD  CHANCELLOR  : — 

'  In  this  case  the  testator,  by  his  will,  charged  his  esta 
with  a  sum  of  6000/.,  and  he  directed  that  it  should  ^ 
paid  to  and  among  such  of  my  younger  children,  eza 
Arthur,  as  shall  survive  my  sud  wife,  in  such  shares  i 
proportions,  and  at  such  times  after  her  death,  as  shesli 
direct,  by  will  or  deed  duly  executed."  Now,  the  first  qa 
tion  is,  what  is  the  meaning  of  this  power  given  to  t 
testator's  wife  ?  Nothing  can  be  better  settled  than  tha 
gift  to  and  amongst  a  class  of  persons  will  create  a  tenai 
in  common ;  and  Casterton  v.  Sutherland(c)  shews  tl 
where  there  is  a  power  to  appoint  to  and  amongst  childr 
though  there  is  no  appointment  made,  nor  any  gift  in 
fault  of  apppointment,  yet,  by  an  implication  arising  fi 
the  terms  of  the  power,  there  is  a  gift  to  the  children  liv 
at  the  death  of  the  donor  of  the  power  as  tenants  in  o 
mon.  What,  then,  is  the  construction  of  the  power 
reference  to  the  interests,  which  the  donee  may  confei 


(a)  5  Ves.  553. 

(6)  2  Vcs.  351,  355. 


(c)  9  Vcs.  445. 
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exercising  the  power?  The  gift  in  defkult  of  appointment, 
and,  therefore,  until  appointment,  is  in  terms  to  the  children 
as  tenants  in  common ;  and  the  testatorprobably  intended  that 
the  donee  of  the  power  should  make  a  similar  disposition ; 
but  still  the  wife  clearly  had  the  power  of  settling  the  fund 
to  and  amongst  the  children,  in  any  way  she  thought  proper. 


1843. 


JmdgmtnU 


The  case  ot  Alexander  v.AUxander(a)  has  established, 
that  although,  in  the  case  of  words  like  the  present,  where 
Uie  property  is  personal  estate,  the  donee  may  not  appoint 
to  any  but  the  children,  the  objects  of  the  power,  and  can- 
not exclude  any,  or  give  a  mere  reversionary  interest  to 
any  child,  yet  within  these  limits  the  donee  may  appoint 
in  any  manner  he  thinks  proper.  For  example,  he  may 
giTe  to  one  child  a  share  for  his  own  life,  or  for  the  life  of 
another  person,  with  remainder  over  to  the  other  children, 
and  he  may  cross  the  gifts  from  one  to  another,  provided 
only  he  give  to  each  a  real  substantial  share  in  possession, 
and  not  a  mere  nominal  or  reversionary  interest  I  am 
now  speaking  of  the  state  of  the  law,  as  it  stood  before  the 
late  Statute(&). 

It  was  contended  at  the  bar,  that  this  was  a  mere  power 
of  selection,  and  several  well-known  cases  were  referred  to 
in  support  of  the  position.  In  Peters  Y.Morehead(c)^  all 
thai  was  decided  was  this,  that  where  the  instrument  creat- 
ing the  power  limited  the  quantity  of  the  interest  to  be 
appointed,  the  donee  had  only  a  power  to  select  the  parti- 
cular lands,  in  which  that  interest  was  to  take  effect.  In 
some  of  the  other  cases,  and  particularly  in  Rex  v.  The 
Marquis  of  Stajgfbrd{d)^  the  Court  felt  difficulties  on  the 


(a)  2  Yes.  Sen.  640. 
(ft)  1  Will  IV.  c  46. 


(c)  Fortesc  339 ;  Fitzg.  156. 
{d)  7  East,  521. 
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1843.        point,  whether  a  fee  could  be  appointed,  whcire  the  power 
Allowat     ^"^y  extended  to  issue,  the  expression  <'  issue"  seeming  to 
Al^owat.    P^'°^  ^^  descendants  of  the  bodies,  and  therefore  not  to 
Mhmemt      ^^^^^^ze  an  appointment  in  fee-simple.     The  Court,  how. 
ever,  avoided  the  diflScnlty,  and  held  that  a  fee  might  be 
giyen,  inasmuch  as  the  words  <<  manner  and  form"  fol- 
lowed the  words  '<  in  such  partSj  shares,  and  proportions." 
Phelp  y.Hay{a)  was  a  case  of  the  same  class,  the  queition 
being  as  to  the  extent  of  the  interest  which  might  be  ap- 
pointed under  the  power.    A  similar  question  came  befoie 
me  in  Crozier  v.  CrozierQi)^  a  case  of  much  difficulty  and 
importance.   In  Liefe  v.  SaUing8tone{c\  the  words  **  man- 
ner and  form''  did  not  occur,  yet  the  Court  does  not  seem 
to  have  experienced  the  difficulty  felt  by  the  Court  of 
King's  Bench  in  Rex  v.  The  Marquis  qf  Stcfffbrd^  and 
held  that  the  power  authorized  the  appointment  of  a  fee* 
I  do  not  mean  to  decide  anything  upon  this  point,  but  I 
may  observe  that  my  own  opinion  is,  that' where  the  power 
is  created  in  general  terms,  and  there  is  nothing  upon  tbe 
£ace  of  the  instrument  to  control  those  terms,  the  Court 
ought  to  construe  the  power,  as  enabling  the  donee  to  «P' 
point  a  fee-simple  estate,  and  that  it  ought  not  to  require 
the  expressions  <^  manner  and  form,"  or  *<  shares  and  pro^ 
portions,"  for  the  purpose  of  spelling  out  the  intention  o^ 
the  donor,  but  should  adopt  the  plain  rule,  that  where  th^ 
general  scope  of  the  power  is  not  inconsistent  with  sudi  a^ 
construction,  the  donee  may  appoint  the  absolute  interest, 
whether  in  cases  of  real  or  personal  estate.     Where  the 
subject  is  personal  estate,  as  in  the  present  instance,  there 
can  be  no  difficulty.     Here  there  is  not  the  slightest  pre- 
tence for  saying  that  the  mother  had  a  mere  power  of  seleo- 

(a)  Treatise  of  Powersi  vol.  ii.      Qi)  Ante,  vol.  iii.  p.  353. 
App.  1 G.  (c)  Freeman,  149, 176;  1  Mod.  189. 


JmdfmemU 
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m.    It  wants  no  authority  to  prove  that  a  power  to  a        1S48. 

V  y  I..      >* 

iient  to  dispose  of  personal  estate  in  such  shares  and  pro-      Aixowat 

«rtions  as  she  shall  think  proper,  is  something  more  than     allowat. 

kmere  power  of  selection.     If  in  this  case  the  mother  in« 

ended  to  create  a  joint  tenancy,  she  had  power  to  do  so. 

}lie  had  power  to  give  a  separate  share  to  each  daughter 

ir  her  life,  with  remainder,  as  to  the  whole,  to  the  survivor. 

Jnder  a  joint^tenancy  the  effect  would  be  the  same,  if  not 

istorbed,  although  each  daughter  might  make  herself  ab* 

late,  mistress  of  her  own  share  by  severing  the  joint 

nancy*     I  cannot  say  that  this  would  not  have  been  a 

lid  disposition.    However,  it  would  not  be  a  natural 

Qstruction  that  she  should  mean  to  give  a  joint  tenancy. 

be  object  was  to  provide  for  all  the  children.     This  is 

iarly  shewn  by  the  particular  provision  for  settling  the 

fties  of  the  children  upop  their  marriage.    The  fair  con- 

mction  would  give  to  each  daughter  a  separate  interest  in 

or  own  share  unless  a  different  intention  appeared  on  the 

De  of  the  gift 

What)  then,  are  its  terms?  When  she  was  on  her  death- 
od,  unable  to  write^  she  dictated  to  her  illiterate  maid- 
snant,  who  could  not  even  spell  correctly,  this  eztraor- 
ioary  document,  which  commences  with  this  sentence, 
'  Robbert,  give  3  of  the  6  thousand  pounds  I  wish  to  have 
iven  to  the  two  elder  girrels."  Does  this,  then,  create  a 
iiit  tenancy,  or  not?  If  I  say,  <'  I  give  to  my  two  elder 
rls  three  thousand  pounds,"  this  is,  no  doubt,  a  joint 
■Uuicy.  But  the  gift  here  is  not  in  any  such  terms.  The 
^Hsare,  ^*  Robert,  give," — words  rather  of  direction  than 
^as  if  she  had  said,  *<  Deliver  over."  How,  then,  would 
^ch  a  delivery  or  payment  be  made  ?  It  would  not  be 
Nd  in  a  Bank-note,  which  they  would  carry  away  as  joint 
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1843.        tenants ;  each  would  take  her  own  separate  portion.     In 
default  of  any  appointment  the  daughters  would  have  taken 
thdr  shares  as  tenants  in  common ;  and  my  opinion  is,  that 
Mbmatt      ^^  niother  meant  only  to  increase  their  shares,  and  to  gif^ 
the  increased  shares  in  the  manner  in  which  they  woo&^ 
have  taken  in  default  of  appointment :  my  decision,  conft^^ 
quently,  must  be,  that  they  took  the  3000/.  as  tenants  in 
common.    There  b  much  diflEiculty  in  the  case,  and  it  is 
very  possible  that  if  another  Judge  were  sitting  in  tUs 
place,  he  might  arrive  at  a  different  conclusion ;  but  still, 
in  the  absence  of  a  clear  intention  to  create  a  joint  tenancy,    { 
I  think  I  have  adopted  the  true  construction,  and  that    { 
which  effectuates  the  intention. 

The  question  then  remains  to  be  considered,  what  is  to 
become  of  the  remaining  3000/.  ?    No  point  can  be  better 
settled  than  this,  that  any  portion  of  the  fund  or  estate* 
which  is  not  well  appointed,  goes  in  tiie  same  way  as  i^ 
there  had  been  no  appointment.   Probably  there  is  no  cas^ 
in  which  the  parent,  the  donee  of  the  power,  meant  tba.^ 
the  appointee  of  a  share  of  a  fund  should  be  entitled  to  any 
part  of  the  unappointed  residue,  and  accordingly,  whers^ 
instruments  are  carefully  prepared,  the  conveyancer  always 
guards  against  the  operation  of  the  rule  of  law  upon  it^ 
unappointed  fund  by  the  introduction  of  a  hotchpot  claoss^ 
The  only  case  in  which  it  was  attempted  to  make  an  ex- 
ception to  the  rule  is  WiUon  Y.Piggott{d)j  before  Lor^ 
Alvanky.     There  several  portions  of  the  fund  had  be^  ^ 
appointed  by  different  instruments,  and  the  sum  appoint^^ 
to  one  of  the  children  was  expressed  to  be,  <<  her  %bB^^^ 
of  the  portion  provided  for  younger  children,"  under  iS^ 

(a)  2  Yes.  351. 
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^tlement,  by  which  the  power  was  created.  Lord  Alvanley 
tried  to  hold  that  the  appointment  operated  as  a  satisfac- 
tion of  their  claims  under  the  original  settlement,  but  he 
£>Qnd  the  rule  of  law  too  strong  for  him,  and,  notwith- 
standing his  inclination  to  the  contrary,  he  was  compelled  to 
let  in  all  the  children  upon  the  unappointed  portion  of  the 
fond.    Fortescue  v.  Gregor(a)  has  quite  a  different  appli- 
cation.    The  circumstances  were  of  this  nature :  a  person 
bad  a  power  of  appointment  in  favour  of  three  children 
over  a  fiind  in  Court.     A  petition  was  presented  that  a 
third  of  the  fiind  should  be  transferred  to  one  of  the  chil- 
dren, and  the  order  was  accordingly  made,   the  petition 
reciting  that  the  donee  of  the  power  was  desirous  that  the 
Aind  should  be  equally  divided  between  the  three  children. 
Tbe  Court  subsequently  held  this  a  good  appointment  of 
the  whole  fund,  for  although  it  was  dii&cult,  as  Lord  Lough- 
^r(mgh  observed,  to  consider  a  mere  recital  in  a  petition 
ftii  appointment,  yet  it  was  sui&cient  to  indicate  the  clear 
indention  of  the  party  that  the  other  two  children  should 
tiUce  the  residue  of  the  fund,  and  this  was  the  ground  of 
that  decision.    So  in  this  case,  if  there  appeared  to  be 
>^cb  an  intention  expressed  or  implied  at  the  execution  of 
the  power,  I  would  decide  in  the  same  way.     It  was  said, 
^hat  I  must  read  the  clause  as  a  gift  of  the  6000/.  in  the 
fitst  instance,  and  then  a  gift  of  3000/.,  part  of  the  6000/., 
^  the  two  elder  daughters ;  but  this  is  only  a  fanciful  con- 
struction of  the  language  of  the  will,  while  its  sense  is 
phuuj  meaning  only,  **  1  wish  you,  Robert^  the  person  on 
^hose  property  this  money  is  charged,  after  my  death,  to 
Riv-e  3000/.  to  my  elder  daughters."     The  authorities  rule 
^ia  case,  and  I,  therefore,  decide  that  the  testatrix  has 


1843. 
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only  disposed  of  3000/.,  and  that  the  3000/.  not  appoiai 

■  ■  ■       y  II       ^ 

Alloway     is  to  go  to  the  children  liviDg  at  the  death  of  the  testairi 
Alloway.    ^  i°  default  of  appointment. 

Jadffment,  ^.^j^  rcspect  to  costs,  I  shall  direct  the  Plaintiff  to  b 
paid  so  much  of  the  costs  of  this  suit  as  have  been  in 
curred,  so  far  as  same  was  properly  constituted  for  raisinj 
said  sum  of  6000/.  out  of  the  lands  and  premises  charged 
thereby ;  and  that  so  much  of  the  costs  as  have  been  oc- 
casioned by  the  doubt  arising  upon  the  will  of  the  said 
Margaret  Alloway^  and  which  would  not  have  been  occa- 
sioned in  a  suit  for  a  sale,  be  paid  out  of  said  sum  d 
6000/. 

Reg.  Lib.  88,  fol.  158,  1843. 
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BATT  V.  CUTHBERTSON. 


By  a  post-nap.  JjY  indenture  bearing  date  the  19th  of  May,  in  they^ 

tial  settlement,      .  -ri,^**/^  i  ii  t^..      wwn  • 

the  husband  of  our  Lord  1839,  and  made  between  Benjamin  nhis 
bond"to  trus!.  ^^^^  ^^  ^^^  ^^^  P^^^  >  Julia  Batty  his  wife,  of  the  m 
tees  upon  trust,    ^^^  ^^^  j^j^^  Carter  Barrett  and  James  Cut/ibertson  ( 

m  case  the  wife  * 

shoidd  happen    ^jjjpj  p^rt ;  reciting  that  the  said  Benjatnin  JV/nstonBa 

to  Bumve  him,  r        '  o  ./ 

to  raise  the     desirousof  makin&ra  provision  for  his  wife.  Julia  Batt.  i 

sum  of  1000/.,  . 

and  pay  over     she  should  happen  to  survive  him,  and,  for  that  pt 

the  same  to  the 

wife,  to  be  by    had  cxccutcd  his  boud,  with  warrant  of  attorney  for  ( 
of  as  she  might  ing  judgment  thereon,  bearing  equal  date  with  the  sa 

think  proper ; 
but  in  cose  the 

husband  should  in  her  life-time  pay  said  sum  to  the  said  trustees,    then  upon  trusf 
same  and  pay  the  interest   thereof  to   the  husband  for  his  life,  and,  after  his 
pay  the  principal  and  all  interest  due  thereon  to  the  wife,   for  her  sole  and  S€ 
Shortly  after  the  execution  of  this  deed,  the  husband  paid  the  1000/.  to  the  tJ 
thereupon   invested  same.     The  husband  and  wife  subsequently  filed  a  bill  see^ 
the  fund  transferred  to  the  husband  absolutely,  the  wife  offering  to  waive  her  ii 

fund  : Hrid,  that  as  the  interest   which   the  wife   had  depended  upon  the 

of  her  surviving  her  husband,  the  Court  could  not,  upon  her  consent,  order 
sought   for. 
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StatemaU. 


the  said  John  Carter  Barrett  and  James  Cuthbertson,  in  IB48. 
le  penal  sum  of  2000/.,  upon  the  trusts  therein  expressed,  batt 
lid  deed  witnessed,  that  it  was  thereby  declared  and  cuthbebt- 
peed,  that  the  aforesaid  bond  was  executed  to  the  said  trus-  ^^^' 
m  upon  the  trusts  following ;  that  is  to  say,  that  in  case 
le  said  Julia  Batt  should  happen  to  survive  her  said  hus- 
ind,  the  said  John  Carter  Barrett  and  James  Cuthbert- 
•A,  or  the  survivor  of  them,  &c.,  should  raise  and  levy  the 
indpal  sum  of  1000/.  together  with  the  interest  thereon, 
the  rate  of  six  per  cent,  per  annum,  from  the  day  of  the 
ath  of  the  said  Benjamin  Whiston  Batt^  and  pay  over 
e  same  to  the  said  Julia  Batty  to  be  by  her  disposed  of 
she  might  think  proper  ;  and  upon  further  trust,  that  in 
ise  the  said  Benjamin  Whiston  Batt  should  in  his  life-time 
iy  the  said  principal  sum  of  1000/.  to  the  said  John 
^•arter  Barrett  and  James  Cuthbertson,  or  the  survivor, 
cc.,  that  the  said  trustees  should  thereupon  lay  out  and 
Bvest  the  said  principal  sum  of  1000/.  in  good  and  suffi- 
icnt  security,  with  the  consent  of  the  said  Benjamin  Whis^ 
on  Batt  or  Julia  Batty  and  pay  the  interest  thereof  to  the 
•M  Benjamin  Whiston  Batt  during  his  life,  and  from  and 
Aer  his  decease  should  pay  the  said  principal  sum,  and  all 
■Merest  due  thereon,  to  the  said  Julia  Batty  for  her  sole 
^  separate  use. 


tin  Whiston  Batt  shortly  afterwards  paid  to  the 
**  John  Carter  Barrett  and  James  Cuthbertson  the  prin- 
•^sum  of  1000/.,  which  was  thereupon  invested  by  them 
^^  Government  Three  and  a  Half  per  cents. 


Xhe  bill  in  the  present  cause  was  subsequently  filed  by 
'^yamin  Whiston  Batt  and  Julia,  his  wife,  against  the 
*^ring  trustee,   James  Cuthbertson   {John  Carter  Bar- 
2  D  2 
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Staiemeni, 
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rett  having  some  time  before  died),  stating  that  they  ^ 
in  circumstances  of  the  greatest  poverty,  and  in  wan 
the  common  necessaries  of  life ;  that  they  had  both  reac 
an  advanced  period  of  life,  being  each  bordering  on  si 
years  of  age ;  that  there  never  was  any  issue  of  said  n 
riage,  nor  had  they  any  friend  to  whom  they  could  a[ 
for  relief;  and  they  sought  to  have  the  principal  sui 
1000/.  paid  over  to  the  husband  for  the  supply  of  their 
mediate  wants ;  the  Plaintiif,  Julia  Batt^  offering  to  w; 
her  equity,  and  to  permit  the  trustee  to  be  dischaiged  f 
the  trusts  of  the  deed. 


The  Defendant,  Cuthbertsoriy  the  trustee,  by  his  ans* 
submitted  to  act  under  the  direction  of  the  Court. 

The  cause  was  heard  on  the  13th  of  May,  1840(a),  \f 
a  decree  was  pronounced,  directing  that  the  Plaintiffs' 
so  far  as  it  sought  that  the  trust  fund  should  be  ti 
ferred  and  paid  over  to  the  Plaintiff,  Benjamin  fVh\ 
Batt,  should  be  dismissed  with  costs;  and  the  de 
further  directed,  that  the  trustee  should  transfer  to 
credit  of  the  cause  the  sum  of  814/.  19^.  6e/.,  Govemi 
Three  and  a  Half  per  cent,  stock;  and  the  trustee 
ordered  to  be  paid  his  costs  out  of  the  said  trust  fund. 

On  the  26th  of  May,  1843,  the  Plaintiff  present 
petition  of  rehearing,  stating  this  decree  of  dismissal ; 
the  co5ts  of  the  Defendant,  James  Cuthbertson^  had 
paid ;  and  that  there  remained  a  balance  of  733/.  2^. 
Three  and  a  Half  per  cent,  stock,  standing  to  the  cre( 
said  cause ;  that  the  decree  was  erroneous  in  having 


(a)  2  Ir.  Eq.  R.  200. 


CASES  IN  CHANCERY. 


395 


missed  the  Plaintiffs*  bill,  so  far  as  it  sought  a  transfer  of 
said  fund,  inasmuch  as  same  was  settled  to  the  sole  and 
separate  use  of  the  said  Julia  Bait,  without  any  clause 
againstanticipation;  by  reason  whereof,  and  inasmuch  as  the 
Plaintiffs  were  fully  competent  to  release  the  Defendant,  Jairae^ 
Cuthbertson^  from  the  trusts  of  the  settlement,  said  fund 
ought  to  have  been  disposed  of  according  to  Plaintiffs'  desire. 
The  petition  accordingly  prayed  that  the  cause  might  be 
set  down  for  a  rehearing ;  and  that  the  said  fund  might  be 
ordered  to  be  transferred  to  the  Plaintiffs,  upon  their  exe- 
cuting a  proper  release  to  the  Defendant,  James  Cuthbert^ 
son. 


1843. 

t 
Batt 

t>. 

CUTHBEUT- 
80N. 

Statement, 


Mr.  Serjeant  KeatingeonA  Mr.  Gayer  for  the  Plaintiflfs. 

When  this  cause  was  formerly  heard,  the  attention  of 
the  Court  does  not  appear  to  have  been  called  to  the 
fact,  that  the  principal  sum  is  settled,  after  the  death  of  the 
husband,  to  the  sole  and  separate  use  of  the  wife.  It  would 
seem  to  be  clear,  that  where  property  is  settled  to  the  sepa- 
rate use  of  a  feme  cavert,  and  there  is  no  clause  in  re- 
straint of  anticipation,  such  property,  even  though  it 
be  reversionary,  may  yet  be  conveyed  and  disposed  of  by 
her  in  such  manner  as  she  may  think  proper.  Sturgis  v. 
Corp{a)  is  an  express  authority  upon  the  point.  Sir 
William  Grant  there  states,  "  that  where  property  is 
settled  to  the  separate  use  of  a  married  woman,  she  is  as  to 
the  property  a  feme  sole,  and  has  a  disposing  power  as 
such.  She  has  as  much  a  disposing  power  over  her  rever- 
sionary interest  as  over  her  interest  in  possession."  Keene 
V.  Johnston{b)y  before  the   Court   of  Exchequer  in  this 


Argument, 


(r7)n  Ves.  190. 


(h)  Jones  &  C.  255. 
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^^^'  country,  appears  to  be  almost  exactly  in  point ;  in  this  last 
Batt  case  it  was  held,  that  a  feme  covert,  to  whose  sole  and 
separate  use  a  reversionary  interest  in  personal  property 
was  given,  had  just  the  same  powers  of  disposition  over 
that  property,  which  she  would  have  had  were  she  a  Jeme 
sole ;  and  that  her  assignment,  during  the  life  of  her  hus- 
band, would  eifectually  bind  her  in  case  she  survived.  Nd- 
ther  of  those  cases  were  cited  on  the  former  hearing. 


CUTHBSBT- 
SON. 

Argttnuui. 


Mr.  Shell  for  the  trustee. 


Judgment.        ThK  LoRD  CHANCELLOR  : — 

No  doubt,  if  this  property  were  limited  to  the  separate 
use  of  the  lady  she  might  dispose  of  it,  and  her  power  might 
be  executed,  although  the  property  is  reversionary  ;  but 
where  a  provision  is  made  for  a  wife,  to  take  effect  after 
the  death  of  her  husband,  in  case  she  survive  him,  he  can- 
not affect  it  during  the  coverture.  This  was  settled  by 
liichards  v.  CIiambers(a).  The  difficulty  of  the  present 
case  consists  in  this :  upon  the  first  part  of  the  deed  she 
has  no  interest  except  in  the  event  of  her  surviving  her 
husband,  which,  consequently,  he  never  could  affect.  The 
words  are,  "in  case  the  said  Julia  Batt  shall  survive  her 
husband,  the  said  Benjamin  Batt,  the  said  John  Carter 
Barrett  and  James  CuthbertsoJi  shall  rsdse  the  sum  of 
1000/.,  together  with  the  interest  thereon,  from  the  day  of 
the  death  of  the  said  Benjamin  Batt,  and  pay  over  the 
same  to  the  said  Julia  Batt,  to  be  by  her  disposed  of  as 
she  may  think  proper."  Here  is  no  limitation  to  her  sepa- 
rate use  ;  the  property   would    become  her's  absolutely^ 


00  10  Vcs.  580. 
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but   only  upon  a  contingency ;   and  therefore  the  Court 
could  not,  upon  her  consent,  order  a  transfer  to  be  made. 

But  then  comes  the  other  contingency :  ^*  and  upon 
trusty  that  in  case  the  said  Benjamin  Whiston  Bait  shall 
in  his  life-time  pay  the  said  sum  of  1000/.  to  the  said  John 
Carter  Barrett  and  James  Cuthbertson^  then  the  trustees 
shall  thereupon  invest  the  same  in  sui&cient  security  (with 
the  consent  of  the  said  Benjamin  Whiston  Batl  or  Julia 
Batt)j  and  pay  the  interest  thereof  to  the  said  Benjamin 
IVhiston  Batt  during  his  life  ;  and  after  his  decease  pay  the 
said  principal  sum  and  the  interest  due  thereon  to  the  said 
Julia  Batt,  for  her  sole  and  separate  use."  Now  this  may 
mean  nothing  more  than  is  expressed  in  the  former  part  of 
the  settlement,  except  as  regards  the  separate  use.  The 
husband  may  say,  I  never  meant  her  to  have  the  money 
absolutely,  merely  because  I  paid  it  to  the  trustees.  I 
have,  however,  to  consider,  whether  upon  the  whole  in- 
strument the  wife  took  more  than  a  contingent  interest. 
The  first  provision  is  clearly  contingent ;  and  although  I 
am  disposed  to  think,  that,  under  the  second  part,  the  wife 
did  take  a  different  interest,  yet  it  may  be  held  to  depend 
upon  the  contingency  of  her  surviving  her  husband,  for 
the  money  is  only  to  be  raised  by  the  trustees  in  that 
event.  Although  all  parties  now  concur  in  desiring  that 
the  wife  should  be  at  liberty  to  dispose  of  this  property, 
they  may  hereafter  become  adverse.  I  am  therefore  un- 
willing to  make  the  decree  sought  for,  which  would  enable 
the  wife  to  dispose  of  the  provision  made  for  her  in  bar  of 
dower,  and  in  consideration  of  her  fortune.  The  case  ap- 
pears to  me  to  fall  within  Richards  v.  Chambers.  It  does 
not  touch  the  question  I  had  lately  to  consider  in  Box  v. 
Box.  I  shall  not  disturb  the  decree,  and  the  petition  must 
be  dismissed. 


1843. 


Judgment. 


} 
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LAW  V.  BAGWELL. 
EVANS  t?.  BAGWELL. 


1843. 


» - 

June  16,      In  the  year  1815,  George  Putland  entered  into  a  tre^^fy 

In  the  year  ^  ^ 

1616  A.  en-      with  Johti  Bagwell^  the   elder,  and   John  Bagwell^     tie 

tered  into  a 

contract  with  younger  (the  principal  Defendant  in  this  suit),  for  the  pvr- 

chaM^of  fottr'"  chase  of  the  lands  of  Lisronagh,  Shanbally,  Carrigavilia, 

Md^'^dfiT'  ^"^  Kilmore,  for  the  sum  of  40,000/. ;  and  accordingly,  by 

20oS*^Vlc  ^^^^^^^  bearing  date  the  28th  of  October,  1815,  reciting 

count  of  the  said  contract,  that  2000/.  was  then  paid  to  the  said  John 

purchase-mo- 
ney. The  treaty  Bagwell^  the  elder,  and  John  Bagwell^  the  younger,  it  was 
haTiDg  been 

broken  off,  A,  declared,  that  in  case  a  good  marketable  title  should  not  be 
cnmbrancer  to  made  out  to  the  said  lands,  the  said  agreement  should  be 
the  Stl^*ce.^      ^^^^  >  ^"^  ^^^^  ^^^  ^^^^  George  Putland  should  have  3 

Jj^  1819,  upon  charge  or  lien  upon  all  and  singular  the  said  lands  and 
the  occasion  of  «*  *^  o 

the  marriage  of  premises  for  the  said  sum  of  "  2000/.,  and  should,  to  all  ia- 

A,  by  inden-       * 

ture  of  settle-     tents  and  purposes,   be  considered  as  a  mortgagee  thereof"* 

ment,  the  four  ^ 

denominations    for  securing  Said  sum." 

were  conveyed 
to  trustees :  as 

to  two  of  them,       At  the  time  of  the  execution  of  these  articles  the  lands 

to  the  uses  of 

themarriage,in  stood  limited  by  a  deed  of  the  I4th  of  June,  1825,  to  sucli 

ment;  and  "as  uses  as  John  Bagwell^  the  elder,  and  John  Bagwell,  th€ 

ing  two,^upon"  youngcr,  should  jointly  appoint ;  and  in  default  of  ap{)oiiit- 

whmver^the  '"^"^»  ^^  *^'^^*'*  Bagwell,  the  elder,  for  life,  with  remaindet 

settlor  should  j^  j^/^„  BanwcU,  the  younger,  in  fee. 

require  the  */  '  j         q     ^ 

trustees  so  to 

do,  and  apply  the  produce  in  payment  of  the  several  incumbrances  enumerated  in  the  bc-*^' 

dule  of  the  deed.     A.  was  the  third  incumbrancer  mentioocd    in  the  schedule,  but  ne»***^ 

he  nor  any  of  the  other  incumbrancers  was  a  party  to  the  deed.     There  never  was  any  *^^ 

pursuant  to  the  trusts  of  the  deed  : — 

Held,  Uiat  neither  A,  nor  his  representative,  the  Plaintiff  in  the  second  cause,  was  ^^  ? 
regarded  as  a  cestui  que  trust  under  the  deed  of  18 U),  so  as  to  be  entitled  to  insist  adr^^**^ 
on  the  execution  of  the  trusts.  ^^ 

Interest  on  A,*fi  iucumbrauco  to  be  computed  from  the  period  of  six  years  prior  t^^ 
filing  of  the  bill.  .^ 

Qu^re^  whether  the  25th  section  of  the  3  5c  4  Will.  IV.  c.  27,  was  intended  to  ^f*^' 
to  the  40th  and  42nd  sections  of  the  same  ^Statute. 
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1  the  month  of  December,  1825,  John  Bagwell ^  the 
r,  died,  whereupon,  under  the  limitations  of  the  said 
1  of  the  14th  of  June,  1815,  John  Baywell^  the  younger, 
une  entitled  to  an  estate  in  fee  in  the  said  lands, 
er  the  death  of  John  Bagwell^  the  elder,  the  contract 
purchase  was  rescinded  by  mutual  consent,  and  it  was 
eed  that  the  said  sum  of  2000/.  should  remain  a  charge 
u  the  said  lands. 


y  indenture  of  the  28th  of  July,  1819,  and  made  between 
iaid  John  Bagwell  of  the  first  part,  Nathaniel  Taylor^  and 
e  Tayfor,  his  sister,  of  the  second  part,  William  Bagwell 
Blamilton  Bagwell^  of  the  third  part,  and  Matthew  Jacob 
tiichard  Moore^  of  the  fourth  part;  reciting  that  amar- 
^  was  intended  to  be  solemnized  between  the  said  John 
^ceU  and  Anne  Taylor  ;  and  that  John  Bagwell  stood 
•d  to  him  and  his  heirs  of  an  estate  of  inheritance  in 
ample,  of  and  in  the  several  lands  and  premises  therein 
k^eyed,  '•  subject  to  the  several  debts,  charges,  and  in- 
ibrances  mentioned  and  specified  in  the  schedule  there- 
bereon  endorsed,*'  said  deed  witnessed  that  the  said 
n  Bagwell  conveyed  the  said  lands  and  premises  to  the 

fVilliam  Bagwell  and  Hamilton  Bagwell^  upon  the 
U  following;  that  is  to  say,  as  to  Lisronagh  and  Shan- 
Ki  to  the  use  of  the  said  John  Bagwell  for  life,  with 
tiiider  to  trustees  to  preserve  contingent  remainders, 

remainder  to  the  said  Matthew  Jacob  and  llichard 
*"€,  for  a  term  of  five  hundred  years,  to  secure  a  join- 

of  600/.  per  annum  for  the  said  Anne  Taylor^  and 
ions  for  the  younger  children  of  the  marriage;  and,  sub- 
thereto,  to  the  use  of  the  first  and  every  other  son  or 

of  the  marriage  in  the  usual  course  of  family  settle- 
t,  with  remainder  to  the  said  John  Bagwell  in  fee : 
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Statement 


and  as  to  the  residue  of  the  said  lands,  namely,  the  lands 
of  Carrigavilla  and  Kilmorc  (together  with  certain  other 
denominations  not  included  in  the  deed  of  the  28th  of 
October,  1815),  upon  trust  that  they,  the  said  JVilliam 
Bagwell  and  Hamilton  Bagwell^  or  the  survivor,  &e., 
should,  with  all  convenient  speed,  as  soon  as  they  should 
be  thereto  required  in  writing  by  the  said  John  Bagwell, 
by  sale  or  mortgage  of  the  fee  and  inheritance  of  and  in 
the  said  lands  and  premises,  levy  and  raise  so  much  money 
as  would  be  sufficient  to  pay  oif  and  discharge  the  several 
debts  and  incumbrances  specified  and  set  forth  in  the  before^ 
mentioned  schedule  endorsed  on  the  said  deed,  together 
with  the  interest  thereof  respectively,  and  all  such  costs, 
charges,  damages,  and  expenses,  as  the  said  trustees,  or 
the  survivor  of  them,  should  be  put  to  or  sustain  in  the 
execution  of  the  trusts  thereby  in  them  reposed  ;  and  upon 
trust,  until  such  sale,  to  permit  the  said  John  Bagwell  to 
receive  the  rents  and  profits  of  said  lands  and  premises. 


Among  the  incumbrancers  enumerated  in  the  schedule  to 
this  deed,  Mr.  Putland  was  ranked  the  third ;  thus,  "  George 
Putlandy  Esq.,  by  mortgage,  2000/.**  No  sale  was  ever 
had  under  this  trust,  the  said  John  Bagwell  never  having 
required  the  trustees  to  act ;  but  by  a  further  deed  of  the 
I8th  of  March,  1822,  and  made  between  the  said  John 
Bagwell  of  the  first  part;  Hugh  Moore^  a  judgment  cre- 
ditor of  the  said  John  Bagwell,  of  the  second  part ;  and 
Charles  Langley  and  Robert  Simpson  of  the  third  part ; 
reciting  that  the  said  John  Bagwell  was  indebted  to  the 
several  persons  named  in  the  schedule  thereon  endorsed  in 
the  several  sums  set  opposite  to  their  respective  names; 
and  further,  that  the  said  John  Bagwell  was  minded  to  vest 
as   well  the  several  lands  and  premises,  to  which  he  was 
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under  the  settlement  of  the  28th  of  July,  1819,  but  tenant 

for  life,  as  those  of  which  he  was  thereunder  seised  in  fee- 

tiiDple,  in  the  said  Charles  Langley  and  Robert  Simpson^ 

upon  the  trusts  therein  declared  ;  the  said  deed  witnessed  that 

the  8ud  John  Bagwell  conveyed  all  his  estate  and  interest  in 

the  lands  of  Lisronagh  and  Shanbally ,  and  in  the  lands  of  Car- 

rigairilla  and  Kilmore,  unto  the  said  Charles  Langley  and 

Robert  Simpson,  and  their  heirs,  upon  trust  to  pay  off  and 

tttisfy  the  several  debts  and  charges  specified  and  set  forth 

in  the  said  schedule  thereon  endorsed,  and  all  interest  then 

^lue  and  thereafter  to  become  due ;  and  when  the  same  and 

^  tlie  interest  due  thereon  respectively  should  be  fully 

iquidated  and  discharged,  then  upon  trust  to  reconvey  the 

u'd     lands  to  the  said  John  Bagwell^  his  heirs  and  as- 

?0«. 


1843. 


Eyahs 

9. 

Baowbll. 
Statement. 


Tr*he  charge  of  2000/.,  due  to  George  Putlandy  was  spe- 
^^<[  in  the  schedule  to  this  deed,  as  the  third  incum- 
^^ce. 

l^t  appeared  that  the  trustees,  Langley  BX\d  Simpson,  ne- 
^^  acted  in  the  trusts  of  this  deed ;  and  that  Hugh  Moore 
'  ^^^er  executed  it,  having  been  named  a  party,  as  it  was 
^^fed,  without  his  knowledge  or  consent. 


The  bill  in  the  second  cause  was  filed  on  the  19th  of  June, 
^38,  by  George  Putland,  against  the  said  John  Bagwell 
^d  several  others,  and  subsequently  an  amended  bill,  on 
t%e  15th  of  August,  1840  ;  which  latter  prayed,  that  an  ac- 
-^unt  might  be  taken  of  what  was  due  and  owing  to  the  said 
George  Putland,  under  and  by  virtue  of  the  articles  of  the 
^th  of  October,  1815,  and  for  payment  of  such  sum;  or, 
^n  de£Eiult  thereof,  for  a  sale  of  the  lands  comprised  in  the 
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EVAMS 
V. 

Bagwell. 
Statement. 


said  articles;  and  that  the  trusts  of  the  deed  of  the  28 
of  July,  1819,  might  be  carried  into  execution,  and  the 
for  that  purpose,  an  account  might  be  taken  of  t 
sums  due  upon  foot  of  the  several  charges  mentioned  in  t 
schedule  to  the  said  deed  annexed  ;  and  also  an  account 
all  incumbrances  prior  to  the  execution  of  said  deed ;  a 
that  out  of  the  produce  of  the  sale,  the  Plaintiff  there 
George  Putland^  and  the  other  creditors  whose  debts  w^ 
mentioned  in  the  schedule  to  said  deed,  might  be  [> 
according  to  their  priorities ;  and  that,  if  necessary,  t 
trusts  of  the  deed  of  the  18th  of  March,  1822,  mi^ 
be  also  carried  into  execution. 


On  the  5th  of  April,  1839,  the  bill  in  the  first  cau 
was  filed  by  Robert  Law,  a  mortgagee  of  said  lands,  l 
virtue  of  a  mortgage  bearing  date  the  2nd  of  Noven 
ber,  1825. 


George  Putland  having  died  in  the  month  of  Noverabei 
1841,   the  cause  was  revived  by  his  personal  represents 
tive,  George  Evans,  the  Plaintiff  in  the  second  cause ;  an 
on  the  3rd  of  February,   1842,  both  causes  came  on  to  t 
heard,  when  a  decretal  order  was  pronounced,  whereby 
was  referred  to  the  Master  to  take  an  account  of  what  ^^ 
due  to  the  Plaintiff  in  the  first  cause,  on  foot  of  the  mov 
gage  of  the  2nd  of  November,  1825,  and  also  an  accocE 
of  all  incumbrances  prior  to  and  contemporaneous  with  ^ 
said  mortgage  ;  and  to  inquire  and  report  which  of  the  s^ 
lands  and  premises  in  the  pleadings  mentioned  were 
fected  by  the  same  respectively,  and  to  what  uses  the  la* 
stood  limited  in  relation   to  the  said  several  incumbran^ 
And  it  was  further  ordered,  that  the   proceedings  in 
second  cause  should  be  stayed  until  the  return  of  the  >! 
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ter's  report ;  with  liberty  to  the  Plaintiff  therein  to  prove 
his  demand  under  said  decree ;  and  that  the  Plaintiff  and 
all  the  Defendants  in  said  second  cause  should  have  the 
same  benefit  of  the  accounts  to  be  taken  under  the  decree, 
as  if  same  were  taken  in  the  second  cause.  And  it  was 
ordered,  that  the  question  should  be  reserved,  whether  the 
Plaintiff  in  the  second  cause  was  entitled  to  have  the  trusts 
of  the  deeds  of  the  28th  of  July,  1819,  and  the  18th  of 
March,  1822,  or  either  of  them,  carried  into  execution,  or 
to  be  paid  the  whole  arrear  of  interest  on  the  principal  sum 
due  to  him.  And  the  Master  was  ordered  to  report  both 
ways,  as  well  what  was  due  to  the  said  Plaintiff,  in  case  he 
should  be  decreed  entitled  to  the  whole  arrear  of  interest, 
as  also  what  was  due  to  him  in  case  he  should  only  be  de- 
creed entitled  to  interest  for  six  years  prior  to  the  filing 
the  original  bill  in  the  said  second  cause. 


1843. 


Law 

o. 
Bagwell. 

EVAMS 

Bagwell. 
Statement 


On  the  19th  of  May,  1843,  the  Master  made  his  report, 
and  after  setting  forth  the  articles  of  the  28th  of  October, 
1815,  and  finding  that  the  said  sum  of  2000/.  was  an  equi- 
table charge  affecting  the  lands  comprised  in  the  said 
articles,  and  the  third  in  point  of  priority,  he  found,  that  if 
the  Plaintiff  in  the  second  cause  was  entitled  to  interest  on 
the  said  sum  of  2000/.  from  the  date  of  the  articles  of  28th 
of  October,  1815,  after  deducting  payments  already  made 
to  him,  there  would  remain  due  to  him  the  sum  of 
2114/.  16^.  2d.  ;  but  if  only  to  interest  for  six  years  prior 
to  the  filing  of  the  bill,  then,  after  giving  credit  for  like  pay- 
ments, a  sum  of  287/.  3^.  2d, 

The  cause  now  came  on  to  be  heard  upon  the  report. 


On  the  part  of  Geonje  EvanSy  the  Plaintiff  in  the  second 
cause,  certain  letters  were  read  in  evidence  to  connect  the 
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1843.  said  George  Putland  with  the  deeds  of  the  28th  of  Jaly, 
'  1819,  and  the  I8th  of  March,  1822,  and  to  establish  that  by 
those  deeds  a  trust  was  created  for  the  payment  of  said 
principal  sum  of  2000/.  and  interest.  In  one  of  these 
letters,  which  bore  date  the  17th  of  August,  1816,  ind 
was  addressed  by  the  said  John  Bagwell  to  George  PtU- 
landf  Bagwell^  after  expressing  his  obligations  to  Putland^ 
for  offering  to  relinquish  the  estate,  and  requesting  the 
2000/.  should  be  allowed  to  remain  a  charge  on  the  estate, 
stated,  ^^  I  beg  leave  to  remark,  that  it  is  my  intention, 
should  you  comply  with  this  plan,  to  vest  my  estate  in 
trustees'  hands,  so  as  to  pay  off  both  principal  and  interest 
as  soon  as  possible.*' 

Argument,  The  questioiis,  wliich  were  argued  at  the  hearing,  were, 

first,  whether  George  Putland,  or  his  representative, 
George  Evans,  the  Plaintiff  in  the  second  cause,  could  be 
considered  as  a  cestui  que  trust  under  the  deeds  of  July, 
1819,  and  March,  1822;  and,  secondly,  if  so,  whether 
the  claim  of  such  Plaintiff  for  interest  was  saved  by  the 
operation  of  the  25th  section  of  the  3  &  4  Will.  IV.  c.  27; 
or  whether,  notwithstanding  that  section,  it  was  to  be  go- 
verned by  the  42nd  section  of  that  Statute,  and  the  claim 
consequently  confined  to  the  amount  accruing  from  the 
period  of  six  years  prior  to  the  filing  of  the  bill. 

On  the  first  question  the  following  cases  were  cited : 
Walwyn  v.  Coults{a)y  Garrard  v.  Lord  Lauderdal€{b), 
Acton  y.TVoodgate{c)y  Field  v.  Lord  Donoughmore{d), 
Lord   Lucan   v.  La    Touche  (e),   Gibbs    v.  Glamis  (/) : 


(a)  3  Mer.  707  ;  3  Sim.  14. 
(6)  3  Sim.  1  i  2  Uuss.  &  M.451. 

(c)  2  Mylne  &  K.  492. 

(d)  Ante,  vol.  i.  p.  227. 


(e)  2  Drury  &  W.  271 ;  7  Clark 
&  F.  772. 
(J)  11  Sim.  584. 
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and  on  the  second  question,  Kelly  y.Kelly{a\  Fergus  v. 
GoTt(b\  Bume  y.Robinson{c)^  Scott  w.Jonesid)^  Salter 
V.  C(wenagh{e)y  Dillon  v.  Cruisei/),  Lard  St.  John  v. 
Baiigkton(g),  Phillippo  v.  Munnings{h)^  Berrington  v. 
EvcM{i)^  Beckford  y.Wade{k). 

Mr.  J.  Scottj  Mr.  William  Brooke,  and  Mr.  Brewster, 
for  Mr.  Robert  Law,  the  Plaintiff  in  the  first  cause. 

Mr.  Serjeant  Warren,  Mr.  Serjeant  Keatinge,  and  Mr. 
R.  Franks  for  George  Evans,  the  Plaintiff  in  the  second 
cause. 


1843. 


Law 

V. 

Bagwell. 


EvAva 

V. 

Bagwbll. 
Argument* 


Thb  Lord  Chancellor  : — 

If  in  this  case  I  were  compelled  to  decide  the  question, 
''^hich  has  been  argued  at  the  bar,  upon  the  construction  of 
^he  3  &  4  Will.  IV.  c.  27,  I  should,  probably,  take  time  to 
^^^%ider  my  judgment,  but  the  peculiar  circumstances  of 
case  render  it  unnecessary  for  me  to  do  so. 


th. 


Judgment. 


^dr.  Putland  was  equitable  mortgagee  of  four  denomina^ 

^^^8  of  the  lands,  when  Mr.  Bagtvell  entered  into  the  set- 

*^*iient  of  1819,  for  as  the  contract  for  the  sale  went  off, 

^^    ^f  course  became  in  equity  an  incumbrancer  to  the  ex- 

^^^t  of  his  advance.     The  deed  of  18 1 9  was  a  family  settle- 


C«)  6  Law  Rec.  N.  S.  222.  (/)  3  Ir.  Eq.  R.  70. 

<6)  1  Sch.  &  L.  197.  (g)  9  Sim.  219. 

<c)  1  Dniry  &  W.  658.  (A)  2  Mjlne  &  C.  219. 

(d)  1  Ross.  &  M.  255;  4  Clark  &  (i)  1  Younge  &  C.  434. 


(0  1  Dniry  &  W.  668. 


(A)  17  Ves.  87. 
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ment  on  the  part  of  Mr.  Bagwell^  by  which  he  settled  tW4 
out  of  the  four  denominations  to  certain  uses,  and  limited 
the  other  two  denominations  to  trustees  of  his  own  choice, 
to  sell  or  mortgage  them,  whenever  he,  the  settlor,  should 
require  them  so  to  do,  for  the  purpose  of  raising  money  to 
pay  off  the  incumbrances  specified  in  the  schedule  to  tiat 
deed,  in  exoneration  of  the  two  denominations  that  were 
put  into  settlement ;  and,  subject  to  this  trust,  he  reserred 
the  equitable  fee  to  himself.     Mr.  Putland  was  not  a  party 
to  this  deed  ;  but  his  debt  was  one  of  those  mentioned  in 
the  schedule.     Now,  to   stop   here — which,  I  think,  we 
must  do,  for  the  subsequent  deed  of  1822  was  abandoned 
and  never  carried  into  execution.    It  would  be  impossible, 
after  the  decisions  in  JValwyn  v.  Coutts(a)  and  Garrard  ?. 
Lord  Lauderdal€{b)<i  to  contend,  that  the  creditor  is  enti- 
tled to  derive  any  benefit  under  that  deed  ;  the  case  stands 
upon  the  deed  of  1819  alone. 


The  doctrine  of  Walwyn  v.  Coutts^  Garrard  v.Lord 
Lauderdale^  and  that  class  of  cases,  has,  I  think,  gone  be^ 
yond  the  intention  of  those  who  originally  introduced  it; 
do  not,  however,  mean  to  express  any  opinion  as  to  th^ 
extent  to  which  the  doctrine  ought  to  be  maintained.  N  ' 
doubt,  if  a  creditor  hearing  of  the  existence  of  an  instro^ 
ment  of  this  nature,  for  the  benefit  of  which  he  neve^ 
made  any  stipulation,  were  allowed,  at  his  own  discretion^ 
to  enforce  that  benefit ;  if  half  an  hour  after  he  acquire<t 
his  information  he  were  to  be  permitted  to  file  a  bill  toe 
carry  into  execution  fhe  trusts  of  the  deed  in  his  favour^ 
the  practice  would  lead  to  serious  inconvenience. 


(a)  3  Mer.  707;  3  Sim.  14. 


(b)  3  Sim.  1  ;  2  Russ.  &  M.  451. 
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The  right  of  Mr.  PutUtnd  was  perfectly  independent  of 
Ur.  BagweUy  and  the  latter  could  not  by  any  act  of  hb 
liEeet  it.     But  the  question  is,  whether  Mr.  Bagwell,  by 
dw  deed  of  1819/  placed  Mr.  PutUmd  in  such  a  position, 
that  at  any  moment  he  could  have  filed  a  bill  to  execute  the 
trusts  of  that  deed.     It  is  quite  clear  that  he  did  not.     It 
li  not  material  to  inquire  how  fieur  the  cases  go,  or  whether 
tiiey  ean  all  be  supported ;  they  are,  to  this  extent  at  least, 
dnr  and  condusiye.     The  settlor  in  this  case  left  the  cre- 
ditor his.  lien,  and  did  not  afiect  to  interfere  with  his  prior 
i%ht ;  he  created  no  trust  to  operate  or  to  be  executed, 
onieis  he  himself  should  think  proper  to  call  the  trusts 
into  activity.     It  is  plain,  that  he  never  intended  they 
should  be  executed  by  any  of  the  creditors  against  himself, 
or  his  own  will.     Mr.  Bagwell  and  the  persons  interested 
in  the  settled  lands  (if  otherwise  competent)  could  have  put 
^  end  to  the  arrangement  made  by  the  deed  of  1819,  with- 
out obtaining  the  consent  of  Mr.  Putland^  or  any  of  the 
creditors  named  in  the  schedule  to  that  deed.     This  case  is 
goremed  by  the  rule  laid  down  in  the  authorities  to  which 
1  hare  referred,  and  it  would  be  impossible  for  me  to  say, 
that  Mr.  Putland  is  now  entitled  to  the  benefit  of  the  trusts 
^f  that  deed,  unless  I  was  prepared  to  hold,  that  the  credi- 
^f  had  a  right  to  call  for  an  execution  of  the  trust,  though 
^e  person  creating  it  provided  that  it  should  never  be  exer- 
^^^^  without  his  consent.     I  am  of  opinion  that  Mr.  Put^ 
ond  cannot  be  considered  a  cestui  que  trust  under  the  deed 
^f  1819,  so  as  to  be  entitled  to  insist  adversely  on  the  exe- 
'^tion  of  the  trust(a). 

A  question  might    arise  which,    however,    I    am    not 
^^  present  called  upon  or  prepared  to  decide,  viz.,  whe- 

(fl)    Wilding  V.  Richards,  1  CoHver,  G5j. 
VOL.  IV.  2  £ 
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^^^'  ther  the  owner  of  the  two  denominations  limi 
the  uses  of  the  settlement  could  call  for  an  ezecut 
the  trust,  by  insisting  upon  all  the  incumbrances 
Evans  affected  the  four  denominations  being  paid  off  out 
Bagwell.  Other  denominations;  I  think  the  latter  would  be  a  pi 
Jw^meut.  ^^^9  the  rights  of  Mr.  Putland^  as  an  equitable  mort| 
remain  untouched.  No  doubt,  in  this  case  the  podi 
the  party  is  not  precisely  the  same  as  in  the  case  of 
y.  Glamis{a\  for  Mr.  PutlandhzA  an  interest  in  the  e 
but  this  l^al  principle  applies  to  both  the  cases, 
trusts  of  the  deed  had  been  communicated  to  the  en 
and  he  had  acquiesced  in  and  acted  upon  them,  am 
allowed  to  do  so,  then  the  question  agitated  in  the  c 
Gibba  v.  Glamis  might  have  arisen,  whether  after  I 
adopted  the  deed,  and  the  parties  had  acquiesced  in 
adoption,  its  benefit  could  be  withdrawn  from  him 
would  be  a  grave  case  requiring  much  consideration, 
is  not  the  case  here. 


As  to  the  second  question  raised  at  the  bar,  the 
which  I  have  taken  of  the  case  renders  it  unnecessj 
me  now  to  consider  it.  It  is  a  question  of  the  utmc 
portance.  The  25th  section  of  the  late  Statute  of  I 
tions,  providing  for  express  trusts,  renders  lapse  o 
unimportant  in  all  cases  within  the  section,  that  is,  b< 
the  cestui  que  trust  and  his  trustee,  until  the  trust 
turbed,  and  that  disturbance  can  only  be  effected  by 
denial  of  the  trust  as  takes  place,  when  the  trustee  s 
a  third  party  for  valuable  consideration  the  prope 
held  by  him  in  trust  The  question  then  is,  wheth 
rule  as  to  cases  of  express  trust  was  meant  to  apply 


(«)  11  Sim.  584. 
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40th  and  42nd  sections,  and  perhaps  the  difficulty  may  be 
greater  as  to  the  latter  section.  A  man  may  be  a  cestui 
que  trust  and  yet  not  be  able  to  enforce  his  rights  through 
the  trustees  against  third  persons.  I  do  not,  however,  mean 
to  give  any  opinion  upon  the  question. 

I  rule  the  special  point  against  the  Plaintiff  in  the  se- 
cond cause,  and  declare  him  to  be  only  entitled  to  interest 
to  be  computed  on  the  principal  sum  from  the  period 
of  six  years  prior  to  the  filing  of  the  bill  in  the  second 
cause. 

Reg.  Lib.  88,  fol.  238,  1843. 
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*^OFFRY  Martyn,  Katherine  liis  Wife,  John  Fvnn, 

^^nd  Hannah  Kalcutt,  Spinster,  Plaintiffs  ; 

iXLiAM    Nugent    M'Namara,    Francis    M'Namara, 

Sir  Lucius  O'Brien,  and  Simon  George  Purdon, 

Defendants  ; 

AND 

^ANCis  M'Namara,  Plaintiffs 

•^ANCis  M*Namara  Calcutt,  William  N.  M'Namara, 
Sir  Lucius  O'Brien,  Simon  G.  Purdon,  Geoffry 
Martyn,  Katherine  his  Wife,  John  Fynn,  Hannah 
Calcutt,  Richard  Blake,  Junior,  and  Jane  Blake, 
otherwise  Calcutt,  his  Wife,  and  Others,  Defendants.  «        ' 

June  8,  9. 

William  NUGENT  M^NAMARA  married    Su^  fettZenr 
^nna  Finucane  in  the   year  1798;    and   by   indenture,  wJte«j7e*" 
lated   the   14th   of  March  in  that  year,  made  between  J^^brX^e^ed 
Vrancis  APNamara  and  miliam  Nugent  M'Namara,  his  *^  tr«stees  by 

^  w.,  the  fatbcr 

eldest  son,  of  the  first  part ;  the  Hon.  Mathias  Finucane  ^^  ^"  *^^'«  *"- 

*  tended  hus- 

Etnd  Susanna  Finucane,  of  the  second  part ;  Sir  Edward  >»an<i-    At  the 

time  of  tie 

0*Brien  and  George  Stackpoole,  of  the  third  part ;  Richard  setiiemeut  A, 

0 
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-     ^^^'  ^-  3/a//i/t  and  Andrew  Kent,  of  the  fourth  part;   Tlumui 
Mabttn      Goold  and  Anthony  Hogany  of  the  fifth  part ;  and  Jane 
m*Nam ABA.    M'Namara^  the  wife  of  Francis,  of  the  sixth  part ;  heing 
Statement,     the  Settlement  executed  upon  the  occasion  of  said  marria^, 
wM  not  in  poi.  after  reciting  as  therein,  Francis  and  Wm.  Nugent  M*Na^ 

MMion  of  1  »-t 

BUckacre;hii  fnara  conveyed  to  Sir  Edward  O'Brien  and  George  Siack" 
puttdT  Md  uU  poofe,  and  their  heirs,  certain  freehold  estates,  and  alsothe 
fl^*d!^white.  '^"^^  of  Muckinish,  Fahy,  Burrenoramalla,  and  also  certain 
unde7u^l^  other  lands  therein  described  as  demised  by  Sir  UlickBlake, 
for  liTcs,  and    Bart.,  to  William  M'Namara,  the  father  of  the  said  Francis^ 

WAS  subject  to 

head  rents.       situatcin  the  countyof  Clare,  and  held  under  leases  for  Ii?e8» 

The  settlement 

contained  a       with  covenants  for  perpetual  renewal  contained  tbereint 

proTislon,  that         vur  t     r  i  •• 

in  case  A.  to  hoid  from  and  alter  the  solemnization  of  the  marnaget 
chase  th'eTead  ^^  ^^^  following  uses,  viz: — as  to  some  of  the  lands  as  ao 
ll'^e'^fh™' ^'^^^^  provision  for  fViUiam  Nugent  M'Namara  i 
t^t^Wt^  and  as  to  the  residue  of  said  lands  (including  those 
trusts  of  the     above  particularly  named),  upon  trust  to  raise  by  sale 

settlement,  and  "^  "^  "^  •' 

A,  should  hare  or  mortgage  8000/.  for  the  younger  children  o^Franci-^ 

power  to 

charge  the  pro-  as  he  shoald  appoint,  or,  in  default  of  appointment,  i  ^^ 

pertT  so  pur- 

chased  with  the  cqual  shares,  and  then  to  the  use  of  Francis  for  Ii(2^ 

amount  of  the  .     ,  ^  .     i  »>.    . 

purchase-mo-    remainder  to  trustees  to  preserve,  remainder  to  Jtichar 
seuiement  A.    Martin  and  Andrew  Kent  for  ninety-nine  years,  to  secur**^ 
with"tTc^father  ^  j<^i"t"re  by  Said  deed  next  provided  for  Jane  APN(^^ 

of  the  intended 

wife  for  good 

title  generallf,  and  A.  and  B.  corenanted  with  the  trustees  for  good  title  notwithstanding  a 

act  done  by  them. 

A.  purchased  the  head  rent^,  charged  the  amount  of  the  head  rent  on  the  property, 
bj  a  Toluntary  deed  api>ointcd  the  charge  to  his  daughter. 

Semble^  the  general  covenant  for  good  title  with  the  father  of  the  intended  wife  was,  ^ 
construction,  to  be  cut  down  by  the  limited  covenants  with  the  trustees,  and  that  therefore  th^^ 
defeasance  of  A,'»  title  to  Bhickacre  was  not  a  breach  of  covenant. 

Held,  that  even  though  there  was  a  breach  of  the  general  covenant,  yet  the  appraintme^^ 
of  the  charge  to  the  daughter  was  valid  as  against  the  parties  entitled  to  damages  in  cons*  ■" 
quence  of  that  breach,  it  not  having  been  proved  that  A,  was  indebted  to  the  extent  of  insu^^ 
vency,  at  the  time  of  the  appointment. 

B.  by  deed  confirmed  the  appointment  to  the  daughter,  and  was  the  personal  represeoUi^^ 
tive  of  the  covennnteu: — Ihid,  that  by  his  confirmation,  he  had  defeated  his  right  to  sue  i — — ■ 
the  covenant,  and  that  the  benefit  of  the  oofenant  was  lost  to  those  entitled  to  estates  in  i-  ^ 
mainder  under  the  settlement. 
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•«ro,  since  deceased ;  then  to  the  use  of  William  Nugent  ^^^* 

^'Namara  for  life,  remainder  to  trustees  to  preserve,  &c. ;  Mahttw 

Remainder  to  the  first  and  other  sons  of  the  marriage  sue-  M'Nak aba. 

€«88i?cly  in  tail  male,  remainder  to  the  first  and  other  statement. 
^tiB  of  William  Nugent  M^Namara^  and  any  after  taken 
iriTe  BuccessiTely  in  tail  male,  with  an  ultimate  limitation  to 
framcis  M^Namara  in  fee. 


T*His  deed  contained  a  provision  in  the  words  follow- 
ing;—" It  is  hereby  declared  and  agreed  by  and  be- 
tween the  said  parties  to  these  presents,  that  in  case 
the  said  Francis  M^Namara  shall  at  any  time  hereafter 
purchase  any  of  the  head  rents  payable  out  of  any 
of  the  lands  and  premises  hereby  granted  and  released, 
or  intended  so  to  be,  such  purchase  or  purchases  shall 
be  and  enure  to  the  uses  and  limitations  hereinbefore 
iif^ntioned  of  and  concerning  the  lands  and  premises, 
^e  head  rents  whereof  shall  or  may  be  so  purchased, 
•"^d  that  the  said  Sir  Edward  O'Brien,  George  Slack* 
P^^ole^  and  their  heirs,  shall,  immediately  after  such 
purchase  or  purchases,  stand  and  be  seised  of  such 
lands  and  premises,  to  and  for  the  same  uses  and  limita- 
tions so  as  hereinbefore  limited  and  appointed  of  and  con- 
^^t^ng  the  said  lands  and  premises  previous  to  the  making 
^Uch  purchase  or  purchases :  Provided  always,  however, 
•■^d  it  is  hereby  declared  and  agreed  by  and  between  the 
^id  parties  to  these  presents,  that  the  said  jPranm  M^Na- 
^^ra  shall  and  may  have  full  power  and  authority,  and 
he  ia  by  these  presents  enabled,  to  charge  the  lands  and 
Premises,  tlie  head  rents  of  which  he  may  so  as  aforesaid 
purchase,  with  the  amount  of  the  purchase-money  thereof, 
^■^d  flint  KwAi  purchase-money  shall  or  may  be  raised  or 
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'^^-        IcTied  by  sale  or  mortf^iige  of  said  lands  and  premises,  or 
3IAKTT3I       of  a  competent  part  thereof." 

r. 
M^Xaxaka. 

SiluMt.  '^^   settlement   iben   proceeded   thus  : — ^*  And  the 

said  Francis  M^Xamara^  for  himself,  his  heirs,  execu- 
tors, and  administrators,  doth  hereby  covenant,  promise, 
&c.,  to  and  with  the  said  Matthias  Ftnucane^  his  heirs, 
&c.,  that  the  said  lands,  &c.,  limited  to  Jf'lliiam  Av/f^A/ 
M^Xamaraj  as  an  immediate  provision,  &c.,  are  of 
the  clear  yearly  value  of  1400/.,  of  lawful  money 
of  this  realm,  over  and  above  all  reprizes  and  out- 
goings whatsoever;  and  that  the  lands,  &c.,  so  as 
aforesaid  limited  to  the  said  Francis  M^Xamara  during 
his  life,  and  after  his  decease  to  the  said  IVUIiam  Xmgent 
M'Xamaray  and  the  issue  of  the  said  intended  marriage, 
are  of  the  clear  yearly  value  of  2100/.,  of  lawful  money, 
over  and  above  all  reprizes  and  outgoings  whatsoever; 
and  that  he,  the  said  Francis  M'Xamara^  and  the  said 
H'illiam  Xngent  irXamara,  or  one  of  them,  are  or  is 
seised  of  a  good  and  sufficient  estate  in  the  land,  and 
fully  authorized  and  empowered  to  convey  and  assure  all 
and  singular  the  aforesaid  towns,  lands,  &c.,  to  the  uses 
and  subject  to  the  limitations  hereinbefore  expressed  and 
declared  concerning  the  same ;  and  further,  that  he,  the 
said  Francis  M'Xamara,  and  his  assigns,  shall  and  will, 
during  his  life,  regulurly  renew  the  leases  of  such  of  the 
aforesaid  lands  and  premises,  as  are  held  under  leases  with 
covenants  for  renewal  contained  therein."  Then  followed 
covenants  fur^  suffering  a  recovery  of  some  of  the  lands, 
after  which  came  this  covenant: — "And  the  said  Francis 
M'Xamara  doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  &c.,  with  the  said  Matthias 
Finucane,  his  heirs,  executors,  and  adminstrators,  that 


9. 

M*Namaba. 
Statement, 
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*U  and  singular  the  said  hereby  granted  and  released         1843. 
premises  are  free  from,  and  not  subject  or  liable  to  any      mabttn 
charge  or  incumbrance  whatsoever  affecting  the  same^save 
only  and  except  the  leases  and  agreements  for  leases  made 
Aereoti  and  in  order  effectually  to  secure  and  indemnify 
^e   said  hereby  granted  and  released  premises,  of  and 
f^otx%  any  charge  or  incumbrance,  which  may  affect  the 
«aine,  he,  the  said  Francis  M^Namara,  doth  hereby  for 
ninself,  his  heirs  and  assigns,  covenant,  &c.,  to  and  with 
be     said  Matthias  Finucane^  his  heirs,  executors,  and  ad- 
niar^istrators,  that  the  lands    of  Gortaclab,  &c.,    of  the 
't^ich  the  said  Francis  M'Namara  is  now  lawfully  seised 
^^   possessed,  shall  be  charged  and  chargeable  with  all 
^cl  every  such  sum  or  sums  of  money  as  shall  or  may  be 
'■i^ed  or  levied  out  of  the  aforesaid  hereby  granted  and 
-^^ased  premises,  or  any  part  or  parcel  thereof,  in  order 
^    yfsty  and  satisfy  any  charge  or  incumbrance  which  may 
^'Vr  affect  the  same,  and  for  that  purpose  that  he,  the  said 
^^ithias  Finucane,  and  his  heirs,  shall  and  may,  by  sale 
^     mortgage  of  the  aforesaid  lands  and  premises,  or  of  a 
^^tnpetent  part  thereof,  and  also  by  and  out  of  all  such 
^«1  estate  as  the  said  Francis  M'Namara  now  is  or  here- 
C\er  shall  be  seised  or  possessed  of,  and  also  out  of  such 
^^rsonal  estate  as  the  said  Francis  M*Namara  shall  die 
^^ssessed  of  or  entitled  unto,  raise  and  levy  such  sum 
^lid  sums  of  money  as  shall  or  may  be  recovered  out  of 
^lie  hereby  granted  and  released  premises,  or  any  part 
kliereof,  for  or  on  account  of  any  charges  or  incumbrances 
Vhich  may  now  affect  the  same,  together  with  such  costs 
^nd  expenses  as  may  be  occasioned  by  their  resorting  to 
the  hereby  granted  and  released  premises  for  the  pay- 
ment of  such  charges  and  incumbrances.*'     Subsequently 
came  a  covenant  in  these  words,  viz. : — **  And  the  said 
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1843. 

^ r * 

Mabttm 

9. 
M*NAIfABA. 

Stattmtni. 


Francis  M^Namara  and   William  Nugent  M*Namara  (or 
themselves  severally,  and  for  their  respective  heirs,  ex- 
ecutors, administrators,  and  assigns,  do  and  each  of  tbem 
doth  covenant,  &c.,  to  and  with  the  said   Sir  Edward 
O'Brien  and  George  Staeipoole^  their  heirs  and  assigns, 
that  for  and  notwithstanding  any  act,  matter,  or  thing 
whatsoever,  at  any  time  heretofore  had,  made,  done,  &c., 
or  at  any  time  hereafter  to  be  had,  made,  done,  &c.,to  the 
contrary  by  them  the  said  Francis  M'Namara  and  WilBam 
Nugent  M^Namara,  or  either  of  them,  all  and  every  the 
said  towns,  lands,  &C.9  hereby  granted  and  released,  or  in- 
tended so  to  be,  shall  and  lawfully  may  from  time  to  time, 
and  at  all  times  hereafter,  remain,  continue,  and  be  to  and 
for  the  several  uses,   intents,  and   purposes,  upon  the 
trusts,  and  subject  to  the  provisoes  and  agrements  in  and 
by  these  presents  mentioned,  &c.,  concerning  the  same; 
and  shall  and  may  be  accordingly  peaceably  and  quietly 
had,  held,  possessed,  and  enjoyed  without  the  let,  suit, 
trouble,  denial,  eviction,  or  interruption  of  or  by  the  said 
Francis  APNamara  and    William  Nugent  M*Namara,  or 
either  of  them,  their  or  either  of  their  heirs  or  assigns,  ot 
for  or  by  any  person  or  persons  lawfully  claiming,  or  t^ 
claim  any  estate,  right,  title,  power,  trust  or  interest  c^^ 
into,  or  out  of  the  said  hereby  granted  and  released  lanC^ 
and  premises,  or  any  of  them,  or  any  part  thereof,  frot^ 
by,  under,  or  in  trust  for  him  or  them,  or  either  of  them 
The  usualrestricted  covenant  for  further  assurance  t^ 
Francis  and  William  Nugent  M'Namara^   and  all  pe  ' 
sons  lawfully  entitled  or  claiming  through  or  under  thee:: 
concluded  the  deed. 


There   was   issue  of  the  marriage,  one  son,  France 
,JiP Samara,  the  younger,  who  was  one  of  the  Defendant 
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in  the  original  cause,  and  the  Plaintiff  in  the  cross  cause.         id^3< 
Francis  APNamara  claimed  the  lands  of  Fahy,  Muchinish,      Mabttit 
and  Burrenoramalla,  under  a  lease  for  livesy  with  a  cove-    M'Namaba. 
nant  for  perpetual  renewal,  but  had  been  ousted  from     statement. 
possession  in  the  year  1780  by  means  of  an  ejectment 
brought  by  a  person  named  Lynch.    At  the  time  of  the 
execution  of  the  settlement  of  1798  an  ejectment  brought 
ly  Francis  APNamara  against  Lynch   to  recover  the 
possession  of  these  lands  was  pending,  and  in  1799  Francis 
M^Namara  obtained  a  verdict,  upon  which,  however,  a 
bill  of  exceptions  was  taken  and  allowed   by  the  Court 
above,  and   their  decision  was  affirmed  by  the  House  of 
Lords  on  appeal. 

In  the  years  1810  and  1813  Francis  M'Namara  pur- 
chased the  bead  rents  of  all  the  lands  included  in  the 
settlement,  which  were  held  under  leases  of  lives  with 
covenants  for  perpetual  renewal,  and  for  these  purchases 
he  paid  the  sums  of  170/.,  and  2590/. 

By  indenture  dated  the  2nd  of  July,  I8I9,  and  made 
between  Francis  M'Namara  of  the  one  part,  and  trustees 
of  the  other  part,  after  reciting,  amongst  other  matters,  the 
tuarriage  of  Dora  Katherine  M^Namara,  a  daughter  of 
^rancisy  with  William  Calcutta  and  the  power  contained 
in  the  deed  of  1798  of  charging  the  purchase-money  of 
%he  head  rents  of  the  lands  contained  in  that  settlement, 
on  those  lands,  and  reciting  the  said  purchases  for  the 
sums  of  170/.,  and  2590/.,  it  was  witnessed  that  in  pursu- 
ance of  said  power,  Francis  conveyed  the  lands  to  trus- 
tees,  upon  trust,  subject  to  his  own  life  estate,  by  sale  or 
mortgage,  to  raise  the  said  sums  of  170/.  and  2590/.,  and 
to  invest  them  in  the  purchase  of  lands,  and  to  pay  the 
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interest  thereof,  or  the  rents  and  profits  of  the  lands,  to 
Dora  Katherine  Calculi^  for  her  life,  and  after  her  decease 
upon  trust  for  her  chiklren  by  IVilUam  Calcmti^  as  she 
should  appoint,  with  limitations  OTer  to  the  children  in 
default  of  appointment. 


Francis  M^Namara  made  his  will  dated  the  2nd  of 
November,  1819,  and  thereby,  after  referring  to  his 
power,  under  the  settlement  of  1798,  to  charge  80CO/. 
for  his  younger  children,  he  exercised  that  power,  and 
appointed  a  sum  of  20CX)/.,  part  of  that  charge,  to  Dora 
Kathefine  Calculi^  and  the  residue  to  his  younger  sons. 
The  testator  also  bequeathed  certain  lands  called  the 
Bishop's  Quarter,  of  which  he  was  possessed  for  terms  of 
years,  to  his  wife,  Jane  ArXomara,  whom  he  appointed 
his  executrix.     The  testator  died  in  the  year  1821. 

Dora  Katherine  Calculi  had  issue,  four  children,  viz., 
Francis  M.  Calculi^  Katherine  Calcutta  afterwards  Mariyn^ 
Hannah  Calcutta  and  Jane  Cafcir//,  ailerwards  Blake;  and 
under  the  wills  of  Dora  Katherine  and  William  Calcutta 
their  said  three  daughters  became  entitled  to  said  sums 
of  170/.,  2590/.,  and  2CO0/.,  in  all  47G0/.  In  1836  Jane 
CalcNtt  married  Mr.  Blake^  and  by  marriage  articles 
dated  the  22ud  of  July  in  that  year,  her  share  was  made 
the  subject  of  settlement. 


By  indenture,  dated  the  2Sth  of  February,  1823,  made 
between  Jane  M^Samara  of  the  first  part,  William  Nvgeni 
M^XamarOy  of  the  secund  part,  and  William  and  DoraK. 
ValcHtt  of  the  third  part,  after  reciting  the  deed  of  1819, 
and  the  death  and  will  of  FVancis  SPNamara,  and  that 
William  Xvgent  M* Samara  had  lodged  a  caveat  and  in- 
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fil/(uted  proceedings  in  the  Prerogative  Court  for  the  pur-  1843. 
y)se  of  impeaching  that  will,  and  had  also  filed  two  bills  mautyn 
I  llie  Court  of  Exchequer  for  the  purposes  of  setting  ^j^x^'^maba. 
icie  the  deed  of  18 19,  and  of  obtaining  possession  of  certain 
1^  deeds;  and  reciting  other  legal  proceedings,  in  some 
wrliich  William  and  DoraK.  Calculi  were  Plaintiffs,  and 
i^r  suits  to  which  Jane  M*Namara  was  a  party,  and 
i.^  it  had  been  agreed  that  all  suits  should  cease  and  be 
Cled,  it  was  witnessed  that  the  said  parties  mutually 
K^eed  that  the  caveat  should  be  withdrawn,  and  that  all 
d  suits  should  cease,  and  all  parties  should  abide  their 
'  Y^  costs,  and  that  the  several  bills  should  be  dismissed 
tliout  costs,  and  that  fVilliam  Nugent  M'Namara  should 
•,y  within  four  years  the  sum  of  2000/,  to  Jane  M^Na- 
^^j-a,  and  William  and  DoraK.  Calcuit.  And  by  this  deed, 
t^r  further  reciting  that  Z>oraJira///erfWCa^t^/^  was  enti- 
>  J  in  her  own  right  to  the  said  sum  of  4700/.,  with  interest, 
"^illiam  and  Dora  K.  Calcuit  covenanted  not  to  call  in  or 
-%eany  proceedings  to  raise  said  sum  of  4700/.  for  seven 
^ars,  and  William  Nugent  M^Namara  ratified  and  con- 
^med  the  deed  of  1819,  and  the  will  of  Francis  M^Na- 
^^ra,  and  covenanted  to  pay  interest  during  the  seven 
«ars  on  the  4760/.,  and  agreed  that  in  case  the  interest 
^11  into  arrear,  William  and  Dora  K.  Calculi,  and  their 
Lssigns,  should  be  at  liberty  to  raise  the  principal  sum. 

Under  the  foregoing  circumstances,  the  original  bill  in 
these  causes  was  filed  on  the  12ih  of  April,  1842,  by 
Kaiherine  Martyn,  and  Geoffry,  her  husband,  Hannah 
Calcuit,  and  the  trustees  of  Jane  Blake's  marriage  settle- 
ment, against  William  Nugent  APNamara,  and  his  sou 
Francis,  for  the  purpose  of  raising  the  said  charges  of 
170/.,  2590/.,  and  2000/.:  this  claim  was  not  disputed, 
except  in  the  manner  mentioned  below. 
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Martyn 
M'Namaba. 

Siatement. 


The  cross-bill  was  filed  by  Francis  M'Namara^  as  first 
tenant  in  tail  under  the  settlement  of  1798,  against  the 
Plaintiffs  in  the  original  cause,  and  the  other  Defendants, 
making  the  following  case,  viz: — ^Tbat  as  by  the  etic- 
tion  of  the  lands  of  Muchinisb,  Fahy,  Burrenoramalla, 
&c.,  the  settlors*  coveuant  for  good  title  bad  been  broken, 
FranciSj  the  Plaintiff,  was  entitled  to  compensation  in  the 
nature  of  damages,  out  of  the  assets  of  Francis,  the  settlor; 
that  the  said  sums  of  170/.  and  2590/.,  formed  part  of  those 
assets,  and  that  Francis,  the  Haintiff,  was   accordingly 
entitled  to  retain  those  sums  pro  tanto  for  his  indemnity. 
Francis  M'Xamara  made  the  same  case  by  his  answer  in 
the  original  cause  ;  and  the  trustees  of  Jane  Blake's  set- 
tIenlen^aIleged  in  their  answer  to  the  cross-bill,  that  they 
were  purchasers  for  valuable  consideration  without  notice. 
Jane  yi*Xamara  died  in  1834-,  and  in   1836  a  creditor's 
suit  was  instituted  by  persons  named  Lynch,  to  whom 
she  was  indebted,  and  on  the  2nd  of  June,  1810,  a  decree 
for  a  sale  of  the  lands  of  Bishop's  Quarter  for  the  payment 
of  the  creditors  of  Jane  was  pronounced.    Francis  M^Sa- 
mora  also  insisted  by  this  cross-bill  that   these  lands 
formed  part  of  the  assets  of  Francis,  the  settlor,  and  were 
available  for  the  purpose  of  compensation  or  indemnity  to 
hira,  and  the  Messrs.  Lynch  were  accordingly  made  par- 
ties Defendants. 


It  appeared  that  the  lion,  ilatthias  Finucane  died  in 
ISl  \,  and  that  letters  of  administration,  with  his  will  an* 
uexed,  had  been  granted  to  UltUam  Sngent  M^Namaraf 
who  was  con$equcnUy  Lis  legal  personal  representative. 


Ay^mr<%f.         Mr.  .Vrinnr*  Mr.  O^firir*.  and  Mr.  Lysaght,  for  tbc 
l^intill^  in  the  or^oal  cau^e. 
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The  27G0/.  does  not  constitute  part  of  the  assets  of        ^^3- 
Francis  AVJVamara^  the  settlor,  and.  the  Defendant^  the      Marttn 
tenant  in  tail,  has  no  claim  as  against  that  fund,  on  ac-    M'Namara. 
count  of  the  eviction  of  some  of  the  settled  lands.     There      Argument. 
is  no  evidence  to  shew  that,  at  the  time  of  the  execution  of 
the  deed  of  1819,  Francis^  the  settlor,  was  indebted  to  any 
amount.     In  Jones  v.  Crouch€iia\  it  was  held  that  settle- 
ments of  personal  estate  were  not  within  the  Statute  21 
Eliz.  c.  4,  and  that  such  settlements,  though  voluntary,  if 
made  by  persons  not  indebted  at  the  time,  were  good 
against  subsequent  purchasers  for  valuable  consideration. 
A  similar  point  was  decided  by  the  Court  of  Exchequer 
in  this  country,  in  the  case  oi  Ashe  v.Lowe{b).    This  is 
not  the  case  of  a  voluntary  assignment  of  an  existing 
charge,  but  of  the  voluntary  exercise  of  a  power.     The 
trustees  of  June  Blake*s  marriage  articles  are  purcha- 
sers for  valuable  consideration,  and  Francis  M^Namara 
had  notice  of  those  articles.     George  v.  Milbanke{c). 

Mr.  Serjeant  Warren^  Mr.  Brooke,  and  Mr.  Webber,  for 
Francis  M*Namara. 

The  power  to  charge  in  the  settlement  of  1798  is  fol- 
lowed by  the  covenants  of  the  deed.  The  first  covenant  for 
title  is  unconditional  and  general,  and  cannot  be  cut  down 
in  its  operation,  merely  because  it  is  followed  by  restricted 
covenants.  The  covenantors  are  not  the  same.  In  the 
former  case  it  is  with  the  father  of  the  intended  wife  that 
the  covenant  is  made ;  in  the  latter  wiih  the  trustees  of 
the  settlement.  The  power  to  charge  the  lands  was  a 
mere  power  and  not  a  trust,  and  was  intended  to  be  subject 
to  the  covenants,  and  the  covenant  was  confessedly  bro- 

(a)  1  Sim.  &  S.  315.  (6)  1  Law  Rec.  N.  S.  145. 

(S)  9  Ves.  190. 
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:  S43.         ken  by  the  eviction,  before  the  execution  of  the  power ;  the 
"^AUTVM       charge  so  created  became  to  all  intents  the  personal  pro- 
perty of  the  settlor,  just  if  it  had  been  in  terms  created  by 
the  settlement  itself,  and  accordingly  that  charge  became 
liable  to  the  debts  of  the  owner,  and  in  the  hands  of  a 
volunteer  constitutes   part  of  his   assets ;  Lord  TotciU' 
hend  v.  Wyndham{a).     In  the  Treatise  of  Powers{b)  it  is 
said,  ''  Equity  goes  a  step  farther,  and  holds,  that  where 
a  man  has  a  general  power  of  appointment  over  a  fund, 
and  he  actually  exerci^ses  his  power,  whether  by  deed  or 
will,  the  property  appointed  shall  form  part  of  his  assets, 
so  as  to  be  subject  to  the  demands  of  his  creditors,  in 
preference  to  the  claims  of  his  legatees  or  appointees/* 

Priddy  v.  Rose{c),  and  Wallace  v.  T/ie  Marquess  of 
Donegal{d)  were  also  referred  to. 

Mr.  Serjeant  Keatinge,  Mr.  Monaltan,  and  Mr.  Blake^ 
for  the  Messrs.  Lynch^  the  Plaintiffs  in  the  creditors'  suit. 

The  parties  who  complain  of  breaches  of  the  covenants 
contained  in  the  deed  of  1798  have  so  long  lain  by,  that 
this  Court  will  not  now  give  them  any  relief  against  the 
lands  of  Bishop's  Quarter,  as  part  of  the  assets  of  the 
covenantor  in  that  deed.  A  new  legal  estate  was  acquired 
in  those  lands,  in  consequence  of  renewals  from  time  to 
time  granted  to  Jane  M^Namara^  and  her  creditors  have 
the  better  equity.  In  Ray  v,  Ray{e)y  it  was  decided, 
that  after  the  lapse  of  six  or  seven  yeajrs,  this  Court  will 
restrain  a  creditor  of  an  executor  from  taking  in  execu- 
tion the  goods  of  a  testator  for  the  executor*s  debt,  Sir 
Thomas  Plumer  observing(/),  "upon  what  principle  of 

(«)  2  Ves.  Sen.  1 ;  10.  (b)  Vol.  ii.  p.  29. 

(c)  a  Mor.  87.  W  1  Drury  &  Walsh,  461. 

(0  Coop.  2C4.  (/)  Page  2C9. 
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^iiity  is  the  Court  to  interfere  with  the  right  at  law  ?  If 
^he  PlaintiflT  had  any  right  to  consider  the  renewed  lease 
^  made  for  the  benefit  of  the  testator's  estate,  is  it  not 
A/r  to  say  that  he  has  waived  that  right  at  this  distance 
^f  time?  The  Defendant  has  the  law  on  his  side, 
nd  at  least  an  equal  equity  with  the  Plaintiff.**  It  is  also 
>  t>e  observed  that  the  deed  of  1798  does  not  contain  any 
>^c:ific  recital  of  the  title  of  the  granting  parly.  At  the 
K^^  of  the  execution  of  this  deed,  the  lands  were  not  in 
^  possession  of  the  settlor;  there  was  nothing  in  the  set- 
^"K*  but  an  alleged  right  of  possession,  which  was  then 
^^  puted  and  subsequently  proved  to  be  unfounded.  The 
^'^s'cnant  was  therefore  illegal. 


423 


^Ir.  Pigot,  Mr.  Fiiagibbon,  and  Sir  Colman  Af.  O'Logh- 
^^  for  William  Nugent  ArNamara,  contended  that  the 
^«d  of  1823  merely  operated  to  confirm  that  of  1819. 

Mr.  O'Brien,  in  reply. 


^'he  Lord  Chancellor: — 

There  is  considerable  difficulty  in  this  case,  and  I  must 
^ead  over  all  the  documents  before  I  part  with  it.  Per- 
haps it  is  a  case  which  should  go  to  a  court  of  Law  ;  some 
of  the  questions  which  have  been  raised  seem  to  make 
that  the  proper  course  to  adopt. 


Judgment* 


It  appears  that  in  1798  a  marriage  settlement  was 
executed  of  certain  lands,  which  were  not  then  in  the  pos- 
session of  theparties  to  the  deed.  Those  lands  were  at  that 
lime,  and  subsequently  to  the  execution  of  the  deed,  the 
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1843. 


subject  of  litigation  ;  they  therefore  could  not  be  properly 
made  the  subject  of  conveyance*  A  question  of  champerty 


Mabtvit 

Kj*Namara.    ^^S^^  arise,  and  a  difficulty  may  exist,  as  to  the  validiry 


JwdffimeHt, 


of  the  covenants  relating  to  the  lands. 

Subject  to  this  question  as  to  the  validity  of  the  cove^ 
nants,  the  case  assumes  this  shape ;  certain  estates  held 
iu  fee  simple,  and  also  lands  held  under  leases  for  lives 
renewable  for  ever,  are  conveyed  to  the  trustees  of  the 
settlement  upon  ordinary  trusts ;  and  then  there  is  a  cove- 
nant by  the  settlor,  with  the  lady's  father,  that  the  property 
is  of  a  given  value  ;  this  is  followed  by  a  general  covenant 
for  good  title,  and  then  comes  a  particular  covenant  by 
the  settlor  during  his  life  to  renew  the  leases.    The  first 
and  third  of  tliese  covenants  are  limited — the  first  relating 
to  value,  and  the  third  to  acts  to  be  done  by  the  cor^ 
nantor  during  his  own  life ;  but  the  second  covenant  Clf^ 
good  title,  considered  by  itself,  would  appear  to  be  gener».l» 
and  the  question  would  be  whether,  looking  at  the  rest 
the  deed,  at  the  subsequent  covenants  for  title  by  th^^® 
settlor  and  his  son,  the  covenants  for  quiet  enjoyment  an»--^ 
further  assurance,  which  are  strictly  limited  to  the  actsofil^*^ 
covenanting  parties  themselves  and  those  claiming  und^^^ 
them,  it  would  not  be  inconsistent  with  the  general  ieuL..::^^^ 
of  the  deed  to  hold  that  this  second  covenant  should  b^^^ 

construed  as  unlimited,  so  as  to  bind  the  parties  in  a- ^^ 

absolute  and  unrestricted  manner.  The  subsequent  cov^^^' 
nants  are  not  covenants  by  wholly  different  persons,  bi^=-^*^* 
covenants  by  the  former  covenantor  and  an  additionL-^  ^ 
person.  It  would  be  absurd  for  a  party  in  the  same  deetl-^*" 
in  relation  to  the  same  property,  to  enter  into  the  usu:^^  ^' 
limited  covenants,  and  yet  bind  himself  absolutely  to  pa^^/ 
damages  in  case  the  title  to  the  lands  should,  from  at^^f 
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cause,  prove  defective ;  and  that,  not  to  the  parly  who         1843. 
^ould  be  the  proper  hand  to  receive  the  money  for  the      Mabtvn 
l)enefil  of  the  wife  and  issue  of  ihe  marriage.    I  think  one    M'Namaba. 
covenant  must  give  way  to  the  other,  and  that  there  was      judament. 
a  mistake  in  the  general  covenant.     The  settlor  meant  to 
covenant  only  for  what  he  had,  for  what  it  was  in  his 
power  to  settle,  otherwise  the  covenant  might  ruin  him ; 
for  the  trustees  would  be  compelled  to  proceed  against 
'lim  at  law  for  the  breach  of  the  covenant,  and  he  would 
lot   only  lose  the  estate,  but  would  be  obliged  to  pay 
laniages  for  that  loss.   The  Court  ought,  therefore,  to  be 
stute  to  cut  down  the  general  covenant,  which  would 
cetu  to  be  the  best  construction  of  the  whole  instrument. 
(ut  this  is  not  my  province.     I  am  not  now  to  decide  the 
uestion  as  to  the  legal  extent  of  this  covenant. 

By  the  deed  Francis  M'Namara  settled  lands,  of  which 
e  was  seised  quasi  in  fee  under  leases  renewable  for 
^^r;  and  he  stipulated,  that  in  case  he  should  after- 
ards  choose  (for  there  was  not  any  obligation  imposed 
t^  him)  to  buy  the  inheritance  and  head  rents,  they  also 
^Quld  stand  limited  to  the  uses  of  the  settlement,  and 
^«t  he  should  have  power  to  charge  the  lands  with  a 
^m  equal  to  the  amount  of  the  purchase-money.  The 
Vent  happened,  he  did  buy  the  inheritance,  and  he 
«clared  bis  intention  to  exercise  his  power,  and  cliarge 
be  lands  with  the  purchase  money.  It  is  said,  that  there 
»eing  a  breach  of  covenant  as  to  part  of  the  settled  estates, 
his  charge,  as  soon  as  the  power  was  exercised,  created 
»r  rather  became  assets  for  the  benefit  of  creditors,  and 
hat  the  claims  of  such  creditors  must  be  preferred  to 
hose  of  the  appointee  of  the  charge.  The  purchase 
WBB  made  with  his  own  money,  and  at  the  time  of  the 
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1843.         purchase  he  said  that  he  intended  to  keep  the  money 

Mabtyn       charged  on  the  lands  for  the  benefit  of  his  daughter, 

.,..^''-  Dora  Katlierine  M'Natnara,  and  by  the  deed  of  1819  he 

1*1   A. WAR  A* 

settled  the  charge  on  her  and  her  children.  It  was  said  that 
this  was  hke  the  case  of  a  bare  authority ;  but  I  do  not  se^ 
here  any  distinction  between  power  and  property.  To  m^ 
the  party  appears  never  to  have  lost  his  dominion  over  tiii^ 
money,  which  was  always  his  own  personal  estate.     It 
was  his  own  money  laid  out  in  this  particular  manner,  lil^e 
the  investment  of  so  much  money  upon  a  mortgage:  tl^e 
transaction  was  one  act,  and  was  wholly  executed  at  tl^e 
same  moment.     The  charge  was  a   continuation  of  I  mis 
personal  estate,  which  never  was  out  of  him  as  such.      ^^ 
was  his  intention  always  to  retain  it,  and  there  was  rmot 
any  thing  to  restrict  that  intention.     How  then  can  any 
question  arise  in  this  case  as  to  the  distinction  betweoi^ 
power  and  properly  ? 

Cases  were  referred  to,  which  were  said  to  establish 
the  proposition  universally,  that  where  there  is  a  genei"^* 
power  to  charge  lands  with  a  sum  of  money,  and  tb^ 
donee  exercises  the  power,  whether  the  power  is  exer- 
cised in  favour  of  the  donee  himself,  or  of  another  persoUf 
the  sum  charged  constitutes  part  of  the  personal  assets  <>^ 
the  donee,  and  is  liable  to  his  debts.     If  a  sum  of  mon^y 
is  settled  upon  such  trusts  as  a  man  shall  appoint,  v^o 
doubt,  when  he  exercises  his  power  of  appointment,  tbat 
sum  becomes  part  of  his  assets,  is  liable  to  his  debts,  (^'^^ 
the  appointee  takes  under  him,  and  consequently  subject 
to  his  liabilities.    But  this  sum  is  not  distinguishable  {r<^^^ 
his  other  personal  property.     Can  he  not  dispose  of  '^ 
like  any  other  part  of  his  property,  supposing  him  not  to 
be  indebted  at  the  time  of  such  disposition ;   and  'VfiU 


CASES  IN  CHANCERY.  427 

isposiiion  be  effectual  against  all  his  creditors, 
t  obtain  specific  liens  upon  it.  It  cannot  be 
that  the  liability  of  Ft  aneu  M^Natnara  to  be 
iamages  created  a  specific  lien  upon  this  pur- 
sy. It  is  now  clearly  settled,  by  Lush  v.  Wit- 
followed  by  subsequent  authorities,  that  if  a 

1  indebted  to  the  extent  of  insolvency  at  the 
he  makes  a  voluntary  settlement,  that  settle- 

ot  be  afterwards  impeached  by  his  creditors; 
lot  within  the  English  Act  of  the  27  Eliza- 
le  corresponding  Statute(6)  in  this  country.  To 

a  settlement  fraudulent  against  creditors,  they 
only  be  creditors  at  the  time,  but  the  settlor 
idebted  very  largely  to  those  creditors ;  but  in 
t  case  there  was  no  such  circumstance.    I  am 

for  the  purposes  of  the  argument,  that  the 
s  a  general  one,  and  that  it  is  valid :  no  one 
!  extent  of  the  damages,  nor  is  it  shewn  that 
l^Namara  was  at  the  time  embarrassed  in  his 
ices.  I  do  not  see  how  the  fund  is  in  any 
3  got  at. 

8,  then,  the  question  on  the  deed  of  1823,  and 
gvill  be  difficult  for  Major  M^Namara  to  escape 
lity  under  that  instrument.  The  charge  was 
ited  over  the  whole  estate ;  and  subject  to  it 
estate  was  settled  on  William  and  Francis. 
ath  of  Francis i  his  will  was  disputed  by  Wil-^ 
^amara,  and  litigation  having  arisen  on  the 
compromise  was  agreed  on,  and  this  deed  was 

.  S64 ;  see  Toumsend  v.     v.  Manden,    4  Ir.    Eq.   Rep. 

2  Beav.  340 ;   Norcutt     334. 
u^  &  P.  100 ;  Manders        (*)  10  Car.  I.,  Sc M.  2,  c.  3. 
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1843. 

* 1 ' 

Mabttit 

V, 

M^Namaba. 
Jutfyment. 


executed,  by  which  William  M^Namara  ratified  the  deed 
of  1819:  the  inteDtion  was  to  ratify  that  deed,  and  the 
particular  charge  in  faTour  of  Dora;  but  then  it  was  as  a 
charge   on   the   inheritance  that  the  deed  was  ratified. 
William  might  have  said  to  any  person  who  came  to 
raise  the  cliarge,  that  he  had  an  Equity  against  the  re- 
mainder-man, who  was  bound  to  contribute,  and  should 
be  brought  before  the  Court.     But  if  circumstances  bate 
taken  away  that  Equity  against  the  remainder-man,  \m 
can  he  retain  his  Hfe  estate  as  against  the  person  entitled 
to  the  charge?    The  charge  ransacks  the  whole  estate. 
The  owner  of  the  charge  may  take  any  part  he  pleases. 
If  it  has  become  impossible  to  raise  the  charge  out  of  the 
inheritance,  it  may  fall  heavily  on  the  owner  of  the  Hfe 
estate ;  but  this  cannot  defeat  or  affect  the  rights  of  the 
party  entitled  to  the  charge. 


The  deed  of  1819  is  rather  singular  in  its  form,  for  by 
it  the  legal  estate  is  conveyed  in  trust  to  raise  the  pu^' 
chase-money  laid  out  by  Francis  M^Namar-a.  To  enforce 
their  claim  to  the  estate,  therefore,  the  parties  must  h^^^ 
come  into  a  Court  of  Equity,  and  there  they  must  h^^^ 
done  what  the  purchaser  intended  should  be  done  ;  tlm^l 
must  have  paid  the  charge,  or  this  Court  could  not  hm^^ 
given  them  the  estate.  Cases  were  referred  to  to  sh^' 
that  Equity  will  not  confer  a  benefit  upon  any  pers^^ 
while  there  remains  an  obligation  which  is  to  be  perfonnp-^ 
by  him.  I  do  not  think  that  the  present  case  comes  fai  ^ 
within  that  class  of  cases.  Here  a  new  subject  is  int  "^ 
duced.  Francis^  the  settlor,  was  not  under  any  obli.^' 
tion  to  purchase ;  but  if  he  chose  to  do  so,  he  waa  to  \\^^^ 
a  right  to  charge  the  purchased  premises  with  the  amo^J''^ 
of  the  purchase-money.     How,  then,  can  any  one  ciaiov/^/ 
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under   that  settlement   be  heard   to  say,   that   Francis         1^3. 
is  not  to  have  the  benefit  of  that  charge  ?   The  settlement       mautyn 
itself  did  not  purport  to  be  a  dedication  of  the  money.    It    m^Namaka. 
left  it  quite  untouched,   it  merely  charged  the  estate,      judgmtmt. 
This,  therefore,  is  an  attempt  to  bring  into  the  settlement 
property,  which  was  never  intended  to  be  the  subject  of 
settlement     I  cannot  see   how  it  can  be  said,  that  the 
party  here  is  in  the  situation  of  a  person  claiming  under 
the  settlement,   while   there  is  an  obligation  to  be  per- 
formed. 

Two  questions  still  remain :  the  first  is  as  to  the  share 
of  the  granddaughter,  who  married.  The  case  of  Prodgcrs 
V.  Langham{a)y  followed  by  George  v.  Milbanl[e{b)  &nd  sub- 
sequent  cases,  shews  that  from  the  moment  of  the  settle- 
ment, such  voluntary  grantee  is  to  be  regarded  as  a  pur- 
chaser, and  therefore  entitled  to  the  benefit  of  the  charge 
against  every  body. 

As  to  the  second  question,  which  regards  the  lands  of 
Bishop's  Quarter,  it  is  one  of  considerable  importance, 
and  I  must  consider  it.  The  lease  formed  a  part  of  the 
assets  of  Francis  the  elder ;  he  by  his  will  bequeathed  it 
to  his  wife ;  and  after  her  death  her  creditors  pursued 
their  claim  againstit  in  this  Court  and  obtained  a  decree  for 
a  sale.  It  is  now  argued,  that  that  property,  being  part 
of  the  assets  of  Francis ^  was  liable  on  account  of  his 
breach  of  covenant.  I  apprehend  there  would  be  conside- 
rable difficulty,  in  a  case  like  the  present,  in  holding  that 
parties  may  lie  by  until  the  assets  are  distributed,  before 
ihey  make  any  claim.  The  trustees,  no  doubt,  may  now  be 

(ei)  I  Siderf.  133. 

(b)  9  Ves.  190;  Treat,  on  Vend.  &  Piir.  vol.  iii.  p.  298. 

2g2 


436  CASES  IN  CHANCERY. 

^^^        responsible  with  respect  to  the  covenants  entered  into 
Mabtyit      with  Mr.  Finucane:  the  right  to  sue  is  now  in  his  personal 
M'Namaba.    representative ;  but  it  appears  to  be  doubtful,  whether 
judameHi,      Finucane  was  bound  to  bring  an  action.     He  might  have 
taken  the  covenant  only  for  his  personal  satisfaction,  leaf- 
ing it  to  the  trustees  to  perform  their  ordinary  duties. 

[His  Lordship  having  inquired  who  was  Fimucaiie'i 
personal  representative,  and  being  informed  that  IVil- 
Ham  Nugent  M^Namara  was,  said : — "] 

That  seems  to  put  an  end  to  the  case.  William  Nugent 
M*Namara  being  the  person  to  enforce  the  covenant,  it 
might  be  well  said  that  he  was  not  bound  to  bring  tbeac^ 
tion.  But,  besides  this,  he  has  con6rmed  the  charge,  and  it 
would  therefore  seem  has  barred  his  right  to  seek  the 
amount  against  the  assets  of  Francis,  the  elder.  I  vill, 
however,  allow  the  Defendant's  counsel  an  opportunity  of 
looking  into  the  point  to  see  if  they  can  answer  this  ob- 
jection. 


June  9.  On  this  day,  Mr.  Serjeant  Warren  having  declined  to 

argue  the  case  further,  His  Lordship  pronounced  a  de- 
cree for  the  Plaintiff  in  the  original  cause,  according  to  the 
prayer  of  the  bill,  and  directed  the  cross-bill  to  be  dis- 
missed without  costs. 
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SHAW  V.  M'MAHON.  J843. 


ri  June  17. 

OlR  WILLIAM  M^MAHON.Bart.,  late  Master  of  the  a  testator  gara 
Hoik  in  Ireland,  was  twice  married,  and  had  Hving  at  ^"^tutedof ' 
the  time  of  his  death  two  sons,  via.,  Beresford  Burston  ^^^^^^^ 
M'Mabon  and  WiUiam  J.  M'Mahon,  issue  of  his  first  ""*';r*1f  m 

'  out  of  freehold 

marriage,  and  six  children  by  his  second  wife.  "^  leasehold 

®  ^  estates,  to  be 

dirided   in 
•     .     .         •-  equal  parts 

Sir  WUUam  M'Mahon  made  his  will,  bearing  date  the  amongst  aU  bis 

0^3     ^  A      •!    <■  oo/i         t       /•  •  •  i»       children  Urlng 

^d  of  April,  looo,  and,  after  stating  certain  reasons  for  at  bis  death. 
which  he  did  not  wish  his  sons  Beresford  and  WiUiam  J.  to  the  ^tMtator^* 
enjoy  hia  property,  proceeded  as  follows :  "  It  is  my  will,  gtft*^fr!!*one 
^hile  I  provide  for  both  my  said  sons,  and  secure  to  the  ^  tbejshii- 
Qhild  or  issue  of  my  son  Beresford  a  devolution  of  my  ge-     -^-^'^  *^»' 

•^  •^  •'  *       the  share  which 

Heral  landed  and  other  property,  subject  to  the  prior  trusts,  had  been  given 

,  by  the  will  to 

&C.9  herematter  expressed,  that  the  surplus  income  of  the  fr.,  belonged 

•  ir  1  1  il.t***  ^^®  other 

residue  ofmyassets  and  property, real,  personal,  and  mixed,  children,  and 

i-  •i«i<.i  1         .•!  i>         1  did  not  deToWe 

i^fter  providing  for  the  several  particulars  and  prior  charges  to  the  heirat- 
liereinafter  made,  shall  be  equally,  during  the  life-time  of  iSronheYes^^ 
my  son,  Beretford  Bwston  M^Mahon^  divided  between  all  ^^^^rtuweii  r 
my  children,  including  the  said  Beresford  and  Uilliam^  in  <^*«^y»  (2 

£denf  123^( 

equal  shares,  during  the  natural  life  of  the  said  Beresford"  was  well  de- 

cided. 

The  testator  then  devised  and  bequeathed  all  his  property 
to  trustees  upon  the  trusts  of  his  will.  He  then  bequeathed 
legacies  of  7000/.  to  four  of  the  children  of  his  second  mar- 
riage, and  legacies  of  6000/.  to  the  remaining  two  children 
of  that  marriage;  and  the  testator  declared  that  those 
legacies  should  bear  interest  at  five  per  cent,  from  his  de- 
cease; that  they  should  be  vested  in  his  daughters  at  tlie 
age  of  twenty-one  years,  or  upon  their  marriage,  with  the 
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consent  of  his  trustees,  and  in  his  sons  at  the  age  of 
twenty-five  years ;  and  Certain  conditions  were  attached 
to  these  legacies,  to  take  effect  in  the  eyent  of  marriage 
without  consent  by  the  daughters  or  by  the  sons  under 
the  age  of  twenty-five  years- 

Tlie  testator  then  provided  for  the  payment  of  Lady 
M'Afahon^s  jointure f  and  bequeathed  annuities  to  his  sods 
Beresford  and  WiUiam^  and  remitted  certain  debts  due 
by  them  to  him ;  and  after  some  other  gifts  and  directions, 
not  material  in  reference  to  the  questions  in  this  case, 
the  will  proceeded  in  the  words  following,  viz. :  "  It  is  my 
will,  that  my  said  trustees  shall,  after  payment,  &Cv  apply 
the  surplus  rents  and  profits,  interest,  dividends,  and  in- 
come of  all  my  property,  of  every  kind  whatever,  real 
personal,  and  mixed,  in  and  towards  the  payment  and  satis- 
faction of  the  said  legacies  bequeathed  to  my  said  children 
by  my  said  wife  Charlotte  [testator's  second  wife],  if  my  per- 
sonal estate  shall  be  deficient  in  any  sum  to  pay  and  satisfy 
the  same,  and  in  augmenting  the  said  legacies  to  my  said 
daughters,  Charlotte ^  Louisa^  and  Wilhelmina^  to  10,000/. 
each,  and  to  my  said  sons,  Robert^  Augustus^  and  Charles, 
to  10,000/.  each,  such  increase  and  addition  to  the  said 
legacies  to  be  made  without  any  calculation  of  interest 
whatever  upon  the  said  increases,  to  be  added  to  the  said 
legacies  :  and  it  is  my  will  and  direction  that  interest  only 
shall  be  calculated  on  the  original  legacies  bequeathed  as 
aforesaid."  The  testator  directed  that  these  additions 
should  be  made,  whether  Beresford  should  be  living  or 
not ;  and  provided,  that  if  the  augmentations  shouldnot  be 
effected  in  the  life-time  of  Beresford,  the  tenant  for  life  of 
his  property  should  only  receive  500/.  per  annum  until  the 
additions  were  made.     The  testator  then  provided  for  the 
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purchase  of  a  company  in  the  Foot  Guards  for  his  son         1843. 
Bererfard:    *'and  when    the    aforesaid  trusts  shall   be        Sbaw 
realized,  the  said  surplus  fund  hereinbefore  mentioned     m*Maho», 
I  direct  shall  be  deemed  and  taken  to  be  the  surplus 
rents,  issues,  and  profits,  dividends,  interest,  and  income, 
of  all  my  property,  real,  personal,  and  mixed,  which  shall 
remain  during  the  life-time  of  my  said  son,  Beres/ord  Burs- 
itm  M^MahoM,  and  which  shall  be  receivable  by  my  said 
tniafceesy  after  performing  the  aforesaid  trusts.    I  direct 
that  the  balance  of  tlie  annual  surplus  fund  shall  be  ascer- 
tained each  year  by  my  trustees,  during  the  life  of  my  son 
Bere^ard,  and  that  there  shall  be  first  deducted  the  sum 
of  1200/.,  and  the  same  shall  be  invested  in  Government 
Stock,  and  the  dividends  thereof  from  time  to  time  re- 
invested in  like  stock  to  accumulate  as  a  fund,  during 
Lbe  life-tinde  of  the  said  Beres/ord^  to  purchase  any  eligible 
property  which  may  ofier  in  the  County  of  Tyrone ;  and 
t  direct  that  such  property  when  purchased,  and  the  said 
Fund  iu  the  meantime,  to  go  and  pass  pursuant  to  the  limi- 
kations,  &c.,  in  the  same  course  as  the  rest  of  my  property 
is  limited  to  pass  under  this  my  will  from  the  death  of  the 
said  Beresford.  And  I  direct,  and  it  is  my  will,  that  the  re- 
sidue of  the  balance,  when  ascertained,  shallbe  divided  in 
equal  parts  amongst  all  my  children  living   at  my  death, 
including  my  sons  Beres/ord  and  William  Johtiy  &c. ;  and 
I  expressly  direct  that  such  surplus  fund  shall  only  con- 
tinue during  the  natural  life  of  my  said  son  Beresford^ 

The  testator  then  proceeded  by  his  will  to  limit  the 
estates  themselves  in  a  series  of  uses  to  take  efiect 
after  the  decease  of  his  son,  Beresford  Burston  M'Mahon  ; 
and  he  directed,  that  if  any  of  his  sons  should  in- 
volve bis  family  in  litigation  touching  the  validity  of  hb 
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1843.  will,  every  legacy  and  interest  devised  or  bequeathed  •*  to 
Shav  such  son  or  sons  so  acting,  shall  in  that  event  stand  re- 
M'Mahor.  voiced,  and  fall  into  the  general  residue  of  the  add  trust 
estates  and  funds  in  the  same  manner  as  if  the  same  had  ne* 
ver  been  mentioned  in  thismy  will,  and  as  if  the  son  or  sods 
so  acting  had  died  under  age,  unmarried,  and  without 
issue,  &c. ;  but  I  do  not  mean  to  refer  to  any  litigation 
which  may  justly  1>e  necessary  for  the  construction  of  any 
part  of  this  my  will,  or  for  placingmy  property,  or  any  part 
of  it,  or  the  rights  of  my  minor  children,  under  the  protec- 
tion of  the  Court  of  Equity." 

Sir  William  M^Mahon  subsequently  made  a  codi- 
cil to  his  said  will,  bearing  date  the  4th  of  August, 
1836,  and  thereby,  after  reciting  his  displeasure  at  the 
conduct  of  his  son  William  J.  M'Makon,  in  relinquish- 
ing his  profession,  revoked  *'the  other  bequest  and 
provision  made  for  him  by  my  said  will,  save  the  life 
annuity  of  300/.  per  annum  devised  and  bequeathed 
to  him  for  life  ;*'  and  save  also  the  legacy  of  the  debt  due 
from  William  to  the  testator ;  and  the  testator  directed  that 
the  annuity  and  the  remission  of  the  debt  should  be  sub- 
ject to  the  condition  with  reference  to  litigaUon  above 
stated. 

The  present  suit  was  instituted  by  the  trustees  of  the 
will  to  carry  its  trusts  into  execution,  and  the  usual  de- 
cretal order  was  pronounced,  whereby  it  was  referred  to 
the  Master  to  take  the  usual  accounts  and  report  gene- 
rally upon  the  property. 

On  the  14^h  of  June,  1843,  the  Master  madb  his  report, 
and  thereby,  amongst  other  matters,  reported,  **  that  ac- 
cording to  the  true  construction  of  the  said  will  and  codi- 
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cil,  the  bequest  to  WiUiam  John  M* Mation  thereby  re-         1643. 
Toked  sank  into  and  became  part  of  the  surplus  income  of        g^^^ 
the  residue  of  the  real,  personal,  and  mixed  estate  of  the    h*Maho5. 
testator,  and  that  each  of  the  children  of  the  testator, 
except  William  John  M'Mahon,  was  entitled  to  an  equal 
serenth  share  of  this  surplus  income,  subject  to  the  prior 
trusts  of  the  will. 

To  this  report  exceptions  were  filed  by  Sir  Beresford 
Bursian  MMahoUt  insisting  that  the  Master  ought  to  have 
found  that  the  testator  had  died  intestate  as  to  the  pro- 
perty which  had  been  given  to  Willtam  John  M*Mahon 
by  the  will,  and  was  revoked  by  the  codicil ;  that  Beresford 
was  entitled  to  so  much  of  that  property  as  consisted  of 
i^al  estate,  he  being  the  testator's  heir-at-law,  and  that  so 
much  thereof  as  consisted  of  personal  estate  was  equally 
divisible  amongst  all  the  children  of  the  testator,  including 
tVUtiam  John  M' Mohan. 

An  exception  was  also  filed  to  the  report,  by  three 
of  the  testator's  younger  children,  submitting,  that  the 
iMaater  ought  to  have  reported  that  they  would  become 
entitled  to  interest  on  their  additional  legacies  under 
^he  will  from  the  time  the  same  should  be  realized  out 
«f  the  accumulation  directed  by  the  will,  although  the 
time  for  vesting  should  not  have  then  arrived. 


Mr.  Serjeant  Warren,  Mr.  Brooke,  and  Mr.  Wall,  for     Argument. 
Sir  Beresford  B.  M'Mahon. 

The  question  here  is,  how  the  property,  the  subject  of  the 
revoked  gift,  is  to  devolve,  viz. :  whether  it  is  to  go  to  the 
other  children  of  the  testator,  exclusive  of  his  son  William 
John  M^Mahon,  or  to  his  heir  at-law  and  next  of  kin.    In 
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1H43. 


Argument, 


Cresswell  v.  CAe«/^(a)a  testator  gave  the  reftidueof  his  per- 
sonal estate  to  his  three  children,  share  and  share  alike; 
by  a  codicil  he  revoked  C,  one  of  the  children,  from  beiog 
one  of  his  residuary  legatees,  and  gave  her  instead  a  pecu- 
niary legacy.  There  the  XiOrd  Chancellor  said,  **  The  tes- 
tator has  made  no  new  devise  by  the  codicil  of  the  share 
which  he  has  revoked  from  his  daughter,  and  therefore  the 
sons  can  have  no  greater  interest  than  they  had  by  the  ori- 
ginal will ;"  and  accordingly  he  held,  that  this  third  did  not 
belong  to  the  two  other  residuary  legatees,  but  should  go 
according  to  the  Statute  of  Distributions.    This  decr^^ 
was  afterwards  affirmed  in  the  House  of  Lonl8(6),  acmd 
there  can  be  no  reason  to  question  the  correctness  of  time 
decision,  although  it  seems  to  have  been  doubted  by 
Mr.  Serjeant  HiU{c).    In  Skrymsher  v.  Northeot€{d)t  Sir 
ThomcLs  Plumer  says,   ''  It  seems  clear  on  the  authorities^  ' 
that  a  part  of  the  residue  of  which  a  disposition  fails,  irill 
not  accrue  in  augmentation  of  the  remaining  parts,  as  aa 
residue  of  residue,  but,  instead  of  resuming  the  nature  of 
a    residue,   devolves  as   undisposed   or*(e).    Bagtvell   v-- 
Dry{f)  is  to  the  same  effect.     In  this  case  the  langua^^ 
of  the  will  is  this :  ''  I  direct,  and  it  is  my  will  that  the  r^' 
sidue  of  the  balance,  when  ascertained,  shall  be  divided  i*^ 
equal  parts  amongst  all  my  children  Uving  at  my  deatb-* 
These  wordsclearly  created  a  tenancy  in  common,  Zo^Aira^^^ 
V.  Cock{g).     The  cases,  in  which  the  revocation  of  a  ^  ^ 
to  one  of  a  class  has  been  held  to  accrue  to  the  benefit-  ^^^' 
the  survivors  or  others  of  that  class,  were  cases  in  whictm     ^ 


(tf)  2  Eden,  123. 

{h)  3  Bro.  P.  C.  246,  Toml. 


ed. 


(c)  2  Eden,  126.  n. 
(rf)  1  Swanst.  566,  570. 


(e)  See  also  Lloyd  v.  Lloycji^  ^ 
Beav.  231 ;  Hmris  t.  Dotm,  1  C<^^ 
C.C.  416,  426, 427. 

(/)  1  P.  Wms.  700. 

(g)  2  Mer.  70. 
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Joint    tenancy  existed,  and  each  individual  of  the  class 
^as  interested  in  the  Whole  fund  or  estate :  Davies  ▼• 

Mr.  Moore  and  Mr.  Augustus  M*MaAon  for  the  younger 
cbildren. 
Xhe  question  is  altogether  one  of  intention ;  and  in  this 
ricifr  there  cannot  be  any  doubt  that  it  was  not  the  inten- 
tion of  the  testator  to  die  intestate  as  to  this  portion  of  the 
nix*f)In8  fund.    The  devise  here  is  to  the  children,  as  a 
:l2ass,  and  not  nominatim.    Beresford  and  William  are 
yc%\j  named  because  they  were  the  children  of  the  first 
Dia.Triage  ;  consequently  in  the  event  of  the  death  of  any 
child  his  share  would  have  gone  to  the  survivors  of  the 
cla^s,  and  the  other  children  would  have  taken  the  entire. 
T*lie  revocation  here  has  exactly  the  -same  efiect  as  the 
death  of  William  would  have  had  upon  this  surplus  fiind. 
^  strong  argument  in  favour  of  this  construction  is  derived 
from  a  subsequent  clause  of  the  will,  in  which  the  testator 
excludes  from  the  benefit  of  his  will  any  son  who  should  in- 
^ve  his  family  in  litigation  touching  the  validity  of  his 
^iQ»  and  then  directs  that  the  interest  given  to  such  son 
should  ''  in  that  event  stand  revoked  and  fall  into  the  ge- 
'^^X'^l  residue.**    Here  the  Court  will  give  to  an  absolute 
^^ocation  the  same  consequential  effect  that  the  testator 
^<<t^9elf  directed  should  follow  a  contingent  revocation.  In 
^^^9nphreyv.  71i^fetir(&)  a  testatrix  bequeathed  a  residue  to 
^c^   persons;    subsequently  by   a   codicil   she  revoked 
^^  gift  to  one  ;  and  it  was  held  by  Lord  Hardwicke  that 
^^  other  legatee  took  the  whole;  and  the  principle  of 
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C«)  Carter,  2,  3. 


(b)  Ambl.  136. 
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1843.         thb  decision  is  fully  supported  by    subsequeni  cases; 

Shaw        Frewen  v.  Relfeifl) ;  Knight  v.  Gould{li). 
©. 

M'Mahon. 

Mr.  Serjeant  KecUinge  and  Mr.  Charles  Shaw  tot  tbe 


Judgment,        ThE  LoRD  CHANCELLOR  : — 

The  case  of  Cretswell  v.  Cheslyn{c)  was  well  decide^} ; 
but  there  the  gift  was  to  the  three  children  expressly  ^s 
tenants  in  common  and  nominaiimt  and  upon  that  ground 
tbe  case  has  been  distinguished  from  others.    There  is  no 
doubif  however,  that  modern  authorities  have  attached 
more  weight  to  the  circumstance  of  the  legatees  taking  as 
a  class,  when  the  gift  to  any  one  legatee  fails,  than  tbe  ear- 
lier cases  did.   It  is  now  settled,  and,  in  my  opinion,  upon 
very  reasonable  grounds,  that  where  there  is  a  gift  to  m 
class,  and  one  dies  in  the  testator's  life-time,  his  share  witf 
not  lapse,  but  the  whole  will  be  divided  amongst  the  survi- 
vors.   If,  therefore,  I  can  discover  in  this  instrument  suf- 
ficient evidence  of  the  testator's  intention  that  the  remain- 
ing children  should  take  the  share  of  the  residue  origi- 
nally bequeathed  to  his  second  son,  tlierc  is  authority  to 
give  effect  to  that  intention. 

The  testator  commences  by  stating,  that  he  means  tbe 
residue  of  his  estate  to  go  equally  amongst  all  his  chil- 
dren ;  and  when  he  comes  to  the  actual  disposition  he  sa}% 
the  residue  shall  be  divided  in  equal  parts  amongst  all 
his  children  living  at  his  decease,  including  his  two  sods. 


J 


(a)  2  Bro.  C.  C.  220. 
(6)  2  Mylne  &  K.  295. 


(c)  2Eden,^123;3Bro.P.C. 
246,  Toml.  ed.' 
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^tresford  and  WUiiam  John.    It  is  manifest  that  he  in-         1843. 

^Wed  those  two  sons  by  name,  for  the  reason  stated  at 

^ebar^viz.,  because  they  were  the  children  ofhbBrst 

marriage.     This,  consequently,  does  not  vary  the  case, 

^nd  it  stands  as  a  gift  of  the  resit^ue  to  all  the  children 

after  the  death  of  the  testator*     He   might  have  given 

i^e  residue  to  all  the<;hildren  by  name,  but  he  does  not  do 

o»  he  treats  them  as  a  class.     Then  follows  the  clause, 

roiriding  that  in  case  any  of  his  children  should  Utigate, 

ts^tis,  should  adversely  dispute,  the  validity  of  his  will,  all 

^e  gifts  to  those  parties  should  be  null  and  void,  and  the 

^c^perty  intended  for  them  should  go  as  if  they  had  not 

^«Q  mentioned  in  the  will.    Now  it  is  clear  that,  under 

^4$  proviso,  if  the  event  happened  there  would  have  been 

v*e?ocation  of  the  gifts  to  the  children  so  acting,  and  no 

^^^rtion  of  the  residue  would  ha«'e  been  undisposed  of^ 

^Ut  the  whole  would  have  gone  to  the  other  residuary 

^gateea. 

Then  comes  the  oodkil,  in  which  the  testator,  after  ex- 
pressing his  disapprobation  of  the  conduct  of  his  second 
kon,  says,  I  hereby  revoke  the  other  bequest  and  provi- 
sion made  for  him  by  my  said  will,  save  the  life  annuity  of 
SOU/,  per  annum  bequeatlied  to  him  for  life,  and  save  as 
o  the  legacy  to  him  of  the  debt  due  by  him  to  me«  And 
[  direct  that  the  said  annuity  and  legacy  of  the  said  debt 
lue  by  him  are  aubject  to  be  annulled  and  revoked  in 
aanner  provided  by  my  will,  in  case  he  shall  involve  my 
vife,  Charlotte^  or  any  of  his  brothers  or  sisters,  in  litiga- 
tion ;  and  in  such  event  I  hereby  revoke  and  annul  the 
devise  and  bequest  of  the  said  annuity  and  the  said  debt 
lo  due  by  him.  Here  again  I  find  the  testator  acting 
upon  the  clause  in   his  will  relative  to  litigation  of  his 
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1843.         will,  leaving  no  doubt  as  to  his  meaning;  and  no  person 
Shav         ^^^  dispute,  that  if  the  second  son,  having  taken  the  sub- 
M'Mahon      8 ti luted  portion  provided  for  him  by  the  codicil,  were  to 
-^  do  the  act  intended  to  be  guarded  against,  the  effect 

would  be  a  revocation  of  this  interest  and  an  entire  exclu- 
sion from  all  benefit  under  either  instrument.  Had  the 
testator  then  a  different  intention,  as  to  the  larger  prori- 
sion,  in  the  event  upon  which  the  condition  of  forfeiture 
was  imposed  ?  A  large  provision  is  made  in  his  will  by  a 
parent  for  his  child ,  subject  to  a  certain  clause  of  forfeiture ; 
by  his  codicil  he  revokes  that  large  provision,  substitutes  for  j 
it  a  smaller  gift,  and  says  that  the  latter  gift  is  to  be  sub- 
ject to  the  same  condition.  Under  the  will,  in  the  event 
of  a  forfeiture  taking  place,  the  gifts  so  forfeited,  and 
amongst  them  the  share  of  the  residue,  would  go  to  the 
other  children.  Can  I  then  construe  differently  the  sub- 
stituted gift  ?  The  effect  of  such  a  construction,  as  far 
as  relates  to  the  personal  estate,  would  be,  that  Beresforit 
as  one  of  the  next  of  kin  would  take  a  portion  of  it,  and 
not  only  Beresford,  but  also  William^  the  very  son  whom 
he  intended  to  exclude  from  all  interest  except  the  300/> 
per  annum.  This  clearly  was  not  his  intention,  and  there 
is  no  rule  of  law  which  compels  me  to  adopt  this  construc- 
tion. On  the  contrary,  the  authorities  are  in  favour  of 
the  opposite  construction.  The  gift  is  to  a  class,  and  the 
time  of  the  death  of  the  testator  is  the  period  when  the 
objects  included  in  that  class  are  to  be  ascertained,  and 
at  that  time  William  is  excluded  by  the  codicil.  I  «ro 
clearly  of  opinion  that  I  disturb  no  rule  of  law,  and  g'^e 
effect  to  the  plain  intention  of  the  testator,  in  deciding) 
that  fViliiam  is  excluded  from  any  share  of  the  residue,  the 
whole  of  \ihich  must  go  to  the  other  residuary  legatees. 


CASES  IN  CHANCERY.  441 

Let  the  exception  be  overruled,  without  costs,  as  this  is        1843. 
an  amicable  suit.  g^^^ 

o. 
. M'Mabon. 


The  exception  filed  on  the  part  of  the  younger  children 
>^as  not  argued,  and  was  overruled. 


BLACKWOOD  v.  BORROWES. 

June  1.' 

By  indenture  bearing  date  the  2lst  of  November,  1801,  Jedi^onThe 
md  made  between  Patrick  Bichard  Blackwood  Brady  oi '^'''^l''''  *"'*!'• 

^        marriage  of  if., 

he  first  part ;  Mary  Blackwood^   widow,  the  mother  of  ^^^  ^^  *°  ^"" 

fant,  with  A, 
articles  were 
executed, 
rfaereby  It  waa  proTided,  that  certain  ettatei,  situate   in  England,  to  which  A,,  in  common 
rith  her  sisters,  was  entitled  in  remainder  expectant  upon  the  decease  of  her  father  M,   wlio 
rfts  tenant  for  life  thereof,  should,  upon  A,*t  attaining  her  full  age,  be  oonTejred  unto  N,  and  O. 
pon  trust  for  the  husband  and  wife,  and  the  younger  children  of  the  marriage ;  and  by  those 
rticles  it  was  provided  that  the  trustees  should  have  power,  with  the  consent  of  A,  and  B.,  **  to 
ell  the  whole  or  any  part  of  the  said  lands  o(A,"  and  invest  the  produce  in  land  or  GoTem- 
lent  securities  upon  the  trusts  therein  specified.     In  1804,  upon  A,'a  attaining  her  full  age,  a 
ettlement  was  executed  according  to  the  provisions  of  the  articles :  and  the  power  pf  sale 
herein  contained  authorised  the  trustees  to  sell,  with  the  consent  of  A,  and  B,,  "  the  whole 
•r  mnj  part  of  the  said  A/a  estate  and  interest"  in  the  said  Uinds :  and  B.  covenanted  that  he 
nd  his  wife  A,  would  levy  a  fine  to  enure  to  the  uses  of  the  settlement. 

In  the  year  1812,  the  estates  in  question,  as  well  the  remainder,  as  the  tenancy  for  life, 
irere  sold,  the  tenant  for  life  consenting  to  receive  a  proportion  of  the  purchase-money  equi- 
ralent  in  value  to  his  life  estate,  according  to  the  calculation  of  a  notary.  The  sale  was  had 
irithout  the  intervention  of  the  trustees,  though  with  the  full  knowledge  of  one  of  them,  iV., 
It  it  was  alleged ;  and  of  the  share  of  the  produce  to  which  A,  was  entlUed,  a  sum  amount- 
ng  to  633i/.  was  subsequently  laid  out  in  personal  securities. 

In  the  year  1839,  after  the  death  of  N.,  upon  a  treaty  between  O.,  the  surviving  trustee, 
ind  A.  and  B.  and  the  Plaintiff,  who  was  the  only  younger  child  of  the  marriage,  the  Plaintiff, 
lod  A.  and  B,,  for  valuable  consideration  released  xV.  from  all  claim  and  responsibility  in  re- 
•peot  of  the  trusts  of  the  articles  and  settlement,  and  N.  assigned  to  a  new  trustee  for  said 
parties  the  securities  upon  which  the  trust  funds  had  been  invested. 

On  a  bill  subsequently  filed  by  the  Plaintiff  against  O.  and  the  personal  representative  of 
N.  and  others  : — Held,  that  there  M'as  no  breach  of  trust  committed  by  the  exercise  of  the 
power  of  sale  in  the  life-time  of  the  tenant  for  life,  inasmuch  as,  upon  the  true  construction 
of  that  power,  such  an  immediate  'sale  of  the  estate  in  remainder  was  fully  warranted. 

The  sale  in  question  ought  to  have  been  conducted  by  the  trustees  ;  but  after  so  great  a 
lapse  of  time,  and  there  being  no  suggestion  that  the  sale  had  been  made  at  an  undervalue,  or 
tiMt  tlie  produce  was  not  forthcoming  : — Held,  that  the  bill  could  not  be  supported. 

Generally  speaking,  where  a  sale  has  been  made  without  the  concurrence  of  the  trustees, 
if  tlie  sale  was  a  proper  one,  and  the  trustees  have  adopted  it,  the  Court  will  carry  it  into 
execution. 

Held,  also,  tliat  the  deed  of  release  of  1839,  to  the  trustee  O.,  operated  as  a  release  to  the 
personal  representative  of  the  deceased  trustee,  iV.,  such  deed  amounting  in  fact  to  an  accep- 
tance by  the  Plaintiff  of  the  several  securities,  upon  which  the  purchase-money  had  been  invested 
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1843.        the  said  Patrick  Richard  Blackwood  Brady ^  of  llie  second 
Blackwood    pAft ;  Samuel  Madden  and  Catherine  Madden,  his  daugh- 
B0BKOVS8.     ^^^9  ^^  ^^^  ihxxA  part ;  the  Rev.  Dudley  Charles  Ryder, 
Statement.     ^'*®  grandfather  of  the  said  Catherine  Madden,  of  the 
fourth  part ;  and  James  Blackwood  and  Charlee  Powelt 
Leslie  of  the  fifth  part;  being  the  marriage  articles  exe- 
cuted upon   the    occasion   of  tlie  marriage   of  Patrick 
Richard  Blackwood  Brady  and  Catherine  Madden  ;  after 
reciting  [inter  edia\    that    the    said   Catherine  Miulden 
was  seised  in   her    own  right  of  certain   lands  in  the 
county  of  Leicester,  in  the  kingdom  of  England^  it  was 
witnessed,  that  when  and  so  soon  as  the  said  Caiherine 
Madden  should  attain  her  full  age  of  twenty-one  years, 
she  would  well  and  suflSciently  convey  and  assure  unto 
the  said  James  Blackwood  and  Charles  Powell  LesSe, 
their  heirs  and  assigns,  all  her  estate  and  interest,  of  every 
nature  and  kind  soever,  in  the  said  lands  situate  in  the 
county  of  Leicester,  or  elsewhere  in  Great  Britain,  upon 
the  trusts  and  to  and  for  the  intents  and  purposes  tbereio- 
after  expressed  and  declared  ;  that  is  to  say,  in  trust  for 
the  said  Catherine  Madden  and  her  assigns,  for  and  during 
her  natural  life  ;   and  immediately  after  her  death  upos 
trust  for  the  said  Patrick  Richard  Blackwood  Brady  and 
his  assigns,  for  and  during  his  natural  life,  if  he  should 
survive  the  said  Catherine  Madden  ;  and  from  and  imme- 
diately after  the  death  of  the  survivor  of  them  in  trust  for 
the  younger  children  of  the  said  intended  marriage,  whe- 
ther sons  or  daughters,  and  their  respective  heirs,  equally 
to  be  divided  amongst  them  if  more  than  one  :  and  it  was 
by  the  said  deed  declared,  that  in  case  any  of  such  younger 
children  should  die  under  the  age  of  twenty-one  years, 
without  leaving  issue  living  at  their  respective  deatliS)  or 
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^faich  should  be  born  in  doe  lime  after ;  or  if  any  of  such        1849. 
younger  diildren  should  become  an  eldest  son^  before  he    blackwood 
should  become  entitled  to  his  proportion  of  the  said  lands     so^^owst. 
in  possession,  in  such  case  the  share  of  such  younger     su^ml 
child  or  children  so  dying  or  becoming  an  eldest  son, 
ahouU  go  and  belong  to  the  survi?or  or  other  younger 
child  or  children,  and  his,  her,  or  their  heirs :  and  in  case 
ihere  should  not  be  any  younger  child  of  the  said  marriage, 
which  should  attain  the  age  of  twenty-one  years,  then  that 
8ud  lands  should  revert  to  the  use  of  said  Caiherine 
Madden  and  her  heirs  for  ever.    The  articles  then  cog* 
tained  a  covenant  on  the  part  of  Dudley  Charles  Bfder 
and  Samuel  Madden,  that  they  would  at  all  times  do  and 
execute  all  acts»  deeds,  and  conveyances  requisite  for 
eflectually  vesting  the  said  lands  in  the  uaid  James  Blaek-^ 
wood  and  Charles  Powell  Leslie,  for  the  purposes  therein 
mentioned,  so  as,  however,  not  to  injure,  prejudice,  or 
sStset  any  estate  or  interest,  which  the  said  Dudley  Charles 
Ryder  sjid  Samuel  Madden  {^h^  were  successive  tenants 
fiur  life)  had  in  the  said  lands  or  any  part  thereof^ 

The  deed  then  contained  a  power  of  sale,  which  was  in 
the  following  terms  :  '*  Provided  always,  and  it  is  declared 
mnd  agreed  by  all  the  parties  to  these  presents,  that  it 
nhall  and  may  be  lawful  to  and  for  the  said  James  Blacks 
wood  and  Charles  Powell  Leslie^  by  and  with  the  consent 
-of  the  said  Patrick  Bichard  Blackwood  Brady  and  Caihe^ 
rme  Madden,  his  intended  wife,  under  their  bands  and 
seals^i  for  that  purpose  had  and  obtained,  to  sell  the  whole 
or  any  part  of  the  said  lands,  tenements,  hereditaments, 
and  premises  of  the  said  Catherine  Madden,  in  Great 
Britain,  and  lay  out  the  money  to  arise  from  such  sale  or 
sales,  in  the  purchase  of  lands  in  fee  simple  in  Ireland,  or 
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>g^>        in  OoTerninenl(MCiiritie6,Bt  the  election  of  the  sudPoi^ 
Bi^GKwooD    Richard  Blackwood  Brady  and  Catherine  Maddem^  or  die 
BoBsowss.     eunrivor,  and  which  purchased  lands,  or  money  to  be  so 
stiumemi.     ^^^  ^^  €k>veniment  securities,  are  to  be  subject  to  the 
same  trusts,  and   go   and  be  paid  to  such  person  and 
persons  as  are  hereinbefore  mentioned  and  specified  with 
respect  to  the  lands,  tenements,  hereditaments,  and  pre- 
•mises  in  Great  Britain,  in  case  the  same  had  not  been 
sold,  and  such  securities,  if  taken,  to  be  deemed  and  con- 
sidered as  land  and  go  accordingly.** 


Immediately  upon  the  execution  of  the  deed  the  marriage 
was  solemnised,  and  there  was  issue  thereof  two  ehildieii, 
a  son  and  daughter ;  the  latter  of  whom,  Gdherimeywm 
the  Plaintiff  in  the  present  canse.    (Usiherme  Waehmeod 
Brady i  the  Plaintiff's  mother,  baring  attained  her  age  cf 
twenty-one  years,  and  her  grandfather,  Dudley  ChaHa 
Ryder,  having  died  in  the  meantime,  a  settlement  w» 
executed  pursuant  to  the  prorisions  of  the  arrides  of  ibe 
4th  of  November,  1801.    This  deed,  which  bore  ditte 
the  20th  of  November,  1804,  was  made  between  Pairiei 
Richard  Blackwood  Brady  and  Catherine  his  wife  of  Ae 
first  part,  the  said  Mary  Blackwood  of  the  second  part, 
Samuel  Madden  of  the  third  part,  and  James  Bladmood 
and  Charles  Powdl  Leslie  of  the  fourth  part:  and  after 
reciting  the  articles  of  November,  1801,  and  the  said  nla^ 
riage,  and  that  Catherine  Blackwood  Brady  had  attained 
her  age  of  twenty-one  years,  and  that  she  was  entitled  to 
one-fourth  of  the  manor  of  Newton  Nethercot,  in  the 
county  of  Leicester,  and  also  to  one-fifth  of  an  undirided 
moiety  of  the  manor  of  Snareston  in  the  said  county,  the 
said  deed  witnessed,  that  in  execution  of  the  said  articles, 
and  for  assuring  and  conveying  the  said  lands  and  pre- 
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trfwi  ttpoD  die  tniacs  thertinaftef  conUined,  they,  the  said  1848. 
Samuel  MmdJm  and  Caikerme  Biaekwood  Brady^  by  and  bjuackwood 
wiA  the  eensent  of  her  huaband,  released  the  aaid  hinds 
and  premises  to  Jame$  Blackwood  and  Charles  Powell 
JLtfilfet  their  heirs^  &c.,  upon  trust,  as  to  Snareston,  to  the 
\iASammel  Mmdden  tor  his  life,  and  from  and  after  his 
e,  as  to  said  lands  of  Snareston,  and  from  the  date 
#f  the  settlement  as  to  the  other  lands,  upon  the  same 
irusts,  and  to  and  for  the  like  uses  declared  by  the  articles 
of  the  21st  of  November,  1801. 

The  deed  then  contained  a  power  authorizing  ^*  Samuel 

JfiuMm  andthe  said  Catherme  Blackwood  Brady^  and  the 

aaid  Pairkk  Richard  Brady,  her  husband,  respectively, 

wliOB  and  as  they  shall  be  respectively  in  the  actual  posses^ 

tfoftof  the  said  messiiages,  lands,**  &c.,  to  make  leases  for 

eoe,  two,  or  three  lives  in  being,  or  for  any  term  not  exceed* 

iiq;tiiirtyi-one  years,  to  take  effect  in  possession,  and  at  the 

beat  and  most  improved  yearly  rent    Then  followed  a 

power  of  sale  to  the  trustees,  James  Blackwood  and 

dkeuHee  Powell  Leslie^  by  and  with  the  consent  of  the  said 

FaMek  JSehard  Blackwood  Brady  and  Catherine  his 

tnfe,  or  the  survivors  of  them,  under  his  hand  or  their 

hands  and  seals,  **  to  sell  the  whole  or  any  part  of  the 

mtd  €aijkerine'e  estate  and  interest  in  the  said  manors 

or  tenementJB,  cottages^  lands,  tenements,  and  heredita- 

ioettCe,  situate  ill  the  county  of  Leicester  aforesaid.**    Inf 

eeety  odier  respect  this  power  corresponded  with  the 

pdwer  of  sato^  contained  in  the  articles  of  November,  1801, 

^ettdf  stated.    The  deed  further  contained  a  covenant 

Mi^litf  part  (XSamud  Maddeth  and  Brady,  for  hunself  and 

his  wife,  to  levy  fines  to  entire  to  the  uses  of  the  settle- 

tent/  and  fer  the  trusts  therein  expressed. 

2h2 
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184S. 

^- * -' 

BLAfXWoaD 

V, 
BoBBOWSt. 

JSiatememt, 


Catherine  Blackwood  Brady  had  three  sbteni  and  one 
brother,  who  were  each  entitled  to  corresponding  shares  in 
the  said  Leicestershire  estotes*  One  of  the  sisters,  Ckar- 
tatle^  had  intermarried  with  Mr«  Robert  Borrowes  (one.  of 
the  Defendants  in  this  cause),  an  Irish  solicitor,  and  upon 
the  occasion  of  her  marriage,  her  share  was  vested  in 
trustees,  one  of  whom  was  the  said  Charles  Powell  Leslie^ 
upon  certain  trusts  for  the  issue  of  the  marriage^  with  a 
life  estate  therein  to  the  said  Robert  Borrower 


In  the  year  1812,  a  treaty  was  set  on  foot  for  the  sale  of 
the  Leicestershire  estates,  all  of  which  were  sold  in  that  or 
the  following  year,  for  the  sum  of  32,167/.,  the  tenant  for 
life  of  Snareaton  having  concurred  therein,  and  his.iife 
interest  being  valued  by  Mr.  Morgan^  an  actuary,  at 
5069/.    It  was  represented  that  Mr.  Borrowes  had  take^ 
the  principal  part  in  the  conduct  and  management  of  tbii( 
sale;  that  he  had  acted  as  the  solicitor   of  the  several 
parties  interested,  and  had  instructed  the  English  solicitors 
who  were  employed  upon  the  occasion ;  that  the  trustees 
were  never  consulted  as  to  the  propriety  of  the  sales ;  and 
that  in  fact  none  of  the  parties  interested  had  given  soy 
directions  respecting  the  sales  except  Borrowes.  The  share 
of  the  purchase-money,  to  which  the  parties  claiming  un- 
der the  articles  and  settlement  of  1804  were  entitled,  came 
to  the  hands  of  Borrowes,  and  he,  in  the  year  1814,  leot 
thereout  a  sum  of  3000/.,  late  Irish  currency,  to  Mr.  Robert 
La  Touche,  upon  the  security  of  a  bond  with  warrant  of  at- 
torney collateral  therewith,  executed  to  the  trustees^  JSbci- 
wood  and  Leslie,  in  whose  names  judgment  was  entered 
in  the  year  1819.    Mr.  Borrowes  also  lent  out  of  the 
said  proportion  of  the  purchase-money  to  Patrick  Ri* 
chard  Blackwood  Brady,  the  Plaintiff's   father,  a  sum 
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•f'SSSSL  frith  earrency,  upon  the  security  of  a  bond  and  I84S. 

warrant,  and  the  aMignment  of  a  policy  of  insurance  Blackwood 

which  had  been  effected  with  the  Equitable  Assurance  borbovxi. 

Office^  Sot  the  sum  of  3000£. ;   the  premium  upon  the  su^^mau. 
latter  sum  was  paid  out  of  the  interest  accruing  from  the 
lou  to  Mr.  jRoAer^  La  Touehe. 

In  the  year  1830»  Charles  Powell  LesKe  died,  having 
appdnted  CkrisHana  LesKe,  his-  widow  and  one  of  the 
Defendants  in  this  cause^  his  executrix.    In  the  beginning 
•Ctiie  year  1838,  James  Blackwood,  who  up  to  that  time, 
MM  H  appeared,  had  never  taken  any  part  in  the  management 
•f  the  trusts  of  the  settlement,  became  acquainted  with  the 
m  which  the  two  sums  of  3000^  and  33321.  had 
i  hud  ont ;  and  Blackwood  being  himself  a  creditor  of 
Bradff^  upon  foot  of  two  judgments  obtained  by  him  against 
Bradjf  in  Bfichaelmas  Term,  1833,  and  having  instituted 
proceedings  thereon,  obtained  a  receiver  over  the  rents  of 
the  Kfe  estate  of  Pairick  Richard  Blackwood  Brady.    In 
this  state  of  circumstances  all  parties,  including  Mr.  Bor- 
rowes,  being  linder  the  impression  that  Catherine  Black*' 
wfood  Brady t  the  Plaintiff's  mother,  was,  under  the  articles 
of  1801,  and  settlement  of  1804,  entitled  to  a  separate  use     * 
fiir  life  in  die  funds  purchased  by  the  sales  of  the  English 
estates,  a  case  on  hehalio{  Catherine  Blackwood  Brady,  pre- 
pared by  her  then  solicitor,  Mr.  Hcdl,  with  the  assistance  of 
Borrowes,  and  corrected  by  him,  was  laid  before  Mr.  Blackr 
^ar^e,  the  present  Master  of  the  Rolls.     The  first  question 
itk  tbb  case,  which  was  added  by  Bor rowes  himself,  was  as 
'fillaws :  **  Counsel  is  requested  to  point  out  to  Mrs.  Blacks 
Hiiwrf  the  course  she  should  adopt  to  obtain  the  full  annual 
^Uoecnne  of  that  part  of  her  property  settled  to  her  separ 
^^ata  use  by  the  articles  of  the  20th  of  November,  1801, 
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1848.        attdth6  8enleiMiitofdi6Mdi<rfNoffeiiriber,180^ 
Blackwood    the  intereat  in  the  mim  of  QflSSU.^  for  which  part  of  tfie 
BoBBowst.    English  estates  were  sold,**  and  to  point  out  any  findh^ 
su^^^a^     applicable  to  the  payment  of  the  premium  onliie  peliqM 
of  insurance  effected  wldi  die  Equitable  Aasunmee  Ooi^ 
pany  on  the  life  of  iSrorfy,  and  whether  the  olum  of  Jones 
Blackwoodt  on  foot  of  his  judgments,  could  be  resistecB 
and  if  so,  the  course  that  should  be  taken.    From  tha 
opinion  of  Mr.  Btaekhwrme  it  then  appeared  that  fTrffcirii 
BlaekwoodBrady^M  not  entitled  to  a  separate  estate  b  lb 
fimds,  which  were  the  subject  of  the  articks  and  siHIhiK  ai 
of  1804.    Subsequently  to  this  a  treaty  was  set  on  finitf 
and  a  long  correspondence,  which  terminated  in  a  deed  ^ 
the  15th  of  July,  1839.    This  deed,  whidi  was  made 
between  James  Blackwood  of  the  first  pait^PairiekltidUnf 
Bku^woodBradjftaid  Cblilmfitfhis  wife|Of  the  second  fM, 
CatkeriMe  Blackwoodt^ the  third  part,  and  the  B^.Sikar 
Oliver  of  the  four^  part :  after  reciting  the  articles  of  die 
SlstofNoTember,  1801,  and  the  settlement  of  the  SMiof 
NoTember,  1804,  and  the  sales  of  the  English  estates,  ssd 
the  loans  to  La  Toucke  and  Brady  i  that  the  said  Calk' 
rine  Blackwood  had  attained  her  majority  in  the  year  18t7; 
that  LeMe  was  deady  and.  that  James  Blackwood  mu  the 
surviving  trustee  of  the  said  settlement;  that  the  said  Jtma 
Blackwood  had,  in  Michaelmas  Term,  18SS,  obtained  two 
judgments  against  the  said  Patrick  Riekard  Blacbpooi 
Brady ^  upon  which  there  was  then  due  and  owing  the  ami 
bf  1885/.  \98.  6d. ;  and  reciting  further,  that  it  hisd  bees 
agreed,  for  the  purpose  of  settling  all  disputes  betwees 
the    parties,   that   James  £facA«H)0({  .  should  assign  to 
Sitifer  Oliver  all  the    trust  premises,  and    the  setend 
trusts  vested  in  him  by  the  articles  of  November,  1801, 
*and  the  settlement  of  November,  1804 ;  and  should  release 
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Pairick  Biehard  Blackwood  Brady  from  the  said  sum  of  ^^3* 
1886^  19«.  6dL  in  consideration  of  the  sum  of  300/.,  to  be  Blackwood 
paid  to  him  by  the  said  Brady ^  and  also  in  consideration  of  bobrowss. 
being  released  from  all  responsibility  arising  from  the  sdd  staumau. 
txust  premises ;  and  reciting  further,  that  said  sum  of  300/. 
bad  been  paid  to  James  Blackwood  in  satisfaction  of  said 
sum  of  1885/*  I99*6d^  and  that  the  said  judgments  so  ob- 
tained as  aforesaid  by  James  Blackwood^  and  all  claims 
thereon,  had  ceased  and  determined :  said  deed  witnessed, 
Ibat  in  pursuance  of  said  agreements,  the  said  James  Black" 
wood,  with  the  assent,  and  by  the  desire  of  the  said  Pairick 
Bickard  Blackwood  Brady  and  Catherine  his  wife,  and  of 
the  said  Caikerine  Blackwood,  assigned  unto  the  said 
Sihcr  Oliver  the  said  trust  premises,  so  vested  in  him,  as 
8iirn?ing  trustee  as  aforesaid,  and  the  aforesaid  judgments 
wo  obtained  against  the  said  Roberi  La  Touckeand  Pairick 
MUchardBlackwoodBradypand  the  said  policy  of  insurance, 
to  hold  the  same  upon  the  trusts  of  the  articles  and  settle- 
ment, or  such  of  them  as  still  remained  subsisting;  and  the 
said  Pairick  Bickard  Blackwood  Brady  and  Caikerine  hb 
wife,  and  the  said  Caikerine  Blackwood,  did  thereby  release 
and  for  ever  diaeharge  the  said  James  Blackwood  of,  from, 
and  against  all  actions,  claims,  and  demands,  which  they  or 
any  of  them  could  have  against  him,  for  or  on  account  of  any 
matter,  cause,  or  thing  whatsoever  in  any  manner  relative 
to  the  trusts  before  mentioned,  or  to  the  trust  premises  in 
him  vested,  or  any  investment  or  disposition  thereof  made  by 
him  or  with  his  assent;  and  the  sud  Pairick  Richard  Black- 
wood Brady  and  Caikerine  his  wife,  and  the  said  Catherine 
Blackwood,  did  thereby  for  ever  discbarge  the  said  James 
Blackwood  from  his  office  of  trustee,  and  from  all  liability  to 
act  further  therein ;  and  did  thereby  covenant  to  indemnify 
James  Blackwoodbom  all  liability  by  reason  of  his  having  ac- 
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]84d.        cepted  the  ofltee  of  trustee  under  the  said  deed»  or  hsvieg 
Blackvood    ^^^'^  *^7  ^^  theretofore  in  relation  to  the  said  trust-  pre- 
nuses. 

On  the  2dth  of  September,  1841,  the  Plaintiff;  Caikerbm 
Bradffj  filed  the  bill  in  the  present  cause  against  the  saii^ 
Bobert  Borrawesj  James  Blackwood^  (Jhristkma  Pcwe^ 
LeMe,  the  executrix  of  Ckarks  Powell  Leslie,  PolrJcJI 
BiehardBUtchooodBradfff  andCatherinej  hb  wife,  and  tiae 
Rev.  SUver  Oliver ;  and  thereby,  after  setting  forth  thedeeds 
of  Noyeniber,  1801,  and  Noyember,  1804,  and  the  sales  of 
the  English  estates,  and  the  relationship  and  character  filled 
by  Borrawes,  she  charged  that  the  proposal  for  the  sales 
had  originated  with  BarroweSf  by  whom  those  sales  wer? 
subsequently  and  exclusively  conducted :  that  the  trusteeSf 
Leslie  or  Blaehcoodf  were  never  consulted  as  to  tiie 
propriety  of  those  sales,  nor  was  there  even  any  imk 
tioe  taken  of  theur  rights:  that  they  were  not  made  par* 
ties  to  the  conveyances  to  the  purchasers,  nor  was  thefB- 
any  notice  given  to  such  purchasers  of  the  existence  of 
the  articles  or  settlement;  but  that  on  the  contrary  all 
the  information   was  concealed   by  Borrowes,  for  the 
purpose,  as  the  bill  charged,  of  enabling  him  to  acquire 
and  ob^n  the  absolute  power  and  dominion  over  the  share 
of  the  purchase-money,  to  which  he  was  himself  entitled 
in  right  of  his  wife. 

The  bill  further  charged,  that  the  amount  of  the  sluure 
of  the  produce  of  the  sales,  to  which  the  Plaintiff  was  en- 
titled, was  received  by  Borrowes,  without  any  authority 
from  the  trustees,  Leslie  and  Blackwood;  and  that  same 
was  lent  out  by  Borrowes  alone,  in  the  manner  already 
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stated,  in  yiolation  of  the  trasts  of  the  settleinent ;  that  1848. 
the  securities  talcen  were  altogether  insufficient :  that  Robert  Blackwood 
Zm  TouchCy  to  whom  3000/.  had  been  advanced,  had  but  fioBBowM^ 
a  life  estate  in  his  property;  and  that  Patrick  Richard  statemem. 
Blackwood  Bradjfi  to  whom  3332/,  was  lent,  was  also  strict 
tenant  for  life  of  all  his  estates,  and  was  in  very  embar- 
rassed circumstances  ;  and  that  Borrowes  had  not,  for 
more  than  six  years  after  the  date  of  the  bond  executed 
by  Brady,  procured  judgment  to  be  entered  thereon, 
although  said  bond  continued  to  be  in  the  possession  of 
Barrowes.  The  Plabitiff  by  her  bill  further  charged  that 
Barrowegy  beside  acting  as  the  solicitor  and  adviser  of  all 
parties  in  the  business  of  the  sales,  and  m  the  receipt  of 
the  purchase-money,  was  the  solicitor  who  transacted  the 
loans  tad  prepared  the  bonds,  and  was  the  attorney  upon 
record  of  the  said  judgments  against  Brady  and  £a 
Touehe:  that  at  all  times  Catherine  Blachvood Brady  acied 
under  his  sole  guidance  and  direction  ;  that  the  Plaintiff 
likewise,  from  the  time  she  was  capable  of  understanding 
matters  of  business,  consulted  him  as  her  relative  and  the 
person  in  whom  she  had  the  greatest  confidence ;  and 
that,  under  all  these  circumstances  and,  particularly  con-> 
sidering  that  Borrowee  had  received  the  trust  monies  upon 
his  own  responsibility,  and  had  permitted  the  said  proper- 
ties to  be  sold  without  the  authority  of  the  trustees,  that 
he  had  invested  himself  with  the  character  of  a  trustee, 
and  had  become  liable  and  answetable  to  the  Pliiintiff  for 
th6  application  thereof. 

The  Plaintiff  by  her  bill  also  stated  that  up  to  the 
month  of  December,  1839,  she  was  in  total  ignorance  that 
the  Baid  lands  were  sold  for  any  greater  sum  than  the  sum 
of  6332/.,  or  that  any  part  of  the  purchase-money  was  paid 
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_18*3^    totbetei>«>tforUfe.3ra<U»...i.d.l>ecbiU8edtl»t«icii 
Blackwood    tenut  for  life  Ought  to  have  been  paid  the  annual  pn>> 
90BB0WM.    duoBi  or  amount  of  the  purchaae-moneyt  during  hia  life» 
butwaa  not  entided  to  be  paid  any  sum  for  the  purchaae  of 
bis  life  interest ;  and  that  if  he  had  declined  to  j<iin  in 
such  salesy  unless  he  was  paid  out  of  die  produce,  BoiT' 
rawes,  acting  as  such  trustee^  ought,  according  to  the  true 
intent  and  meaning  of  the  settlement,  to  have  refused  to 
sell  the  said  estates :  and  she  submitted  that  if  Borrawe9 
had  so  applied  any  portion  of  the  purchase-mooey,  he 
was  bound  to  make  good  the  same :  she  further  chaiged 
that  the  value  set  upon  the  life  estate  of  Maddem  was 
most  exorbitant ;  that  at  the  period  when  the  sales  wen 
had,  he  was  of  the  age  of  fifky-seven  years,  and.  affected  io 
health  from  dangerous  illness,  which  in  about  twelve 
months  afterwards  caused  his  death. 

The  bill  further  stated,  that  no  fine  was  ever  levied  io 
pursuance  of  the  covenant  in  the  deed  of  the  20di  of 
November,  1804 :  whereby  and  by  reason  of  the  conceal- 
ment from  the  several  purchasers  of  the  fact  of  such  set- 
tlement having  been  executed,  she  was  advised,  she  was 
barred  from  any  relief  against  such  purchasers,  wbo 
bought  said  lands  without  notice  of  the  Plaintifri 
rights  under  the  articles  of  November,  1801,  and  the 
settlement  of  November,  1804.  With  respect  to  the  cleed 
of  the  15th  of  July,  1839,  the  Flamtiff*  by  her  UD 
stated  that  she  had,  under  the  guidance  and  advice  ef 
Borrowes,  executed  some  deed  on  the  subject  of  said  trust 
property,  and  appointed  a  trustee  in  the  room  of  Jamu 
Blackwoodi  but  that  the  contents  and  meamng  thereof  were 
unknown  to  her :  that  Barrawes  represented  to  her  that 
the  said  lands  had  been  sold  by  the  trustees,  and  that 
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they  bad  fMeifed  and  applied  the  purchase-money :  and       ^^^ 
ahe  diarged  that  she  had  executed  the  add  deed  w  total   Blackwood 
ignoranoe  of  the  facta  under  which  the  aales  had  bera    Bobb'owbs. 
made,  and  under  the  fanprestion  that  the  repreaeotatioiia 
•o  made  by  Borrowes  were  true* 

The  bill  prayed  that  the  tnuts  of  the  ardolea  of  the 
flat  of  November,  1801,  and  the  settlement  of  the  Mth 
of  Norember,  1804,  might  be  carried  into  execution;  that 
an  aooouqt  might  be  directed  of  the  produce  of  the  sales, 
and  of  the  share  to  which  the  Plaintiff  became  entitled  to 
have  laid  out  in  pursuance  of  the  trusts  of  the  articles 
and  settlement,  and  how  and  in  what  manner  same  was 
applied:  and    that  the  Defendantss  Bcrrawe^^  Jam^ 
BbKkwood^  and  Oirisiima  Lesliet  or  such  of  them  as 
the  Court  should  think  fit,  should  be  declared  responsible 
for  all  such  portions  of  the  purchase-money  which  they 
phould  appear  to  have  received :  and  that  the  said  Defen* 
dants,  or  such  of  them  as  should  be  found  liable,  should  be 
prdered  to  bring  in  and  invest  in  Government  Stock  all 
anch  sums  as  the  Master  should  report  to  have  been  re- 
ceived by  them:  and  that  same  might  be  applied  according 
to  the  trusts  of  the  articles  and  settlement.   The  bill  then 
prayed  an  account  of  the  personal  estate  of  Charles  Powell 
Ledie,  in  case  the  said  Christiana  Powell  Leslie  should  not 
admit  assets  to  answer  what  such  estate  should  be  found 
responsible  for,  and  concluded  by  asking  for  a  declaration, 
that  the  Plaintiff  ought  not  to  be  bound  by  the  indenture,  so 
ii  aforesaid  executed  in  the  year  1839,  and  that  same  might 
be  dedared  fraudulent  and  void,  so  far  as  same  respected 
the  rights  of  the  PUintiff  in  the  present  suit,  or  so  fiur  as 
the  Court  should  think  fit  to  direct. 
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IS43.  ■  The  Defendant,  Robert  BarraweSf  by  his  answer, 
Blackwood  biltted  that  the  sales  of  the  English  estates  as  charged 
BomBowBs.  ^^^  ^i"!'  ^^  taken  place  in  the  year  1812 :  but  posftnn 
Sf^^l^t^  denied  that  the  proposition  for  such  sales  had  origiost 
with  him,  or  that  he  had  acted  as  the  solicitor  or  the  par 
principally  active  in  effecting  such  sales :  that  English  sol 
Citors,  Messrs.  Ebaratl  and  Baxter,  who  had  been  di 
English  solicitors  of  Ckarks  P&well  Lesiie,  and  who  wer 
first  suggested  by  the  Defendant,  Patrick  Richard  Bbd 
wood  Brady,  and  were  subsequently  approved  of  byil 
the  parties  interested,  acted  throughout  the  whole  bini 
ness  as  the  general  solicitors  for  all  parties.  He  adnutls 
that  he  was  materially  interested  in  the  transaction,  as 
that  as  he  was  the  near  connexion  of  the  parties,  and  A 
only  member  of  the  Ceunily  resident  in  Ireland  who  ha 
any  knowledge  on  the  subject,  he  had,  in  consequenee  ( 
the  repeated  solicitations  of  the  several  parties,  througbm 
the  sale,  given  every  aid  and  assistance  in  his  power  \ 
bring  the  said  estates  to  sale  to  the  best  advantage:  th 
in  so  doing  he  acted  with  the  full  knowledge  and  conea 
rence  of  Charles  Powell  Leslie,  whose  private  agent  he  wa 
and  who,  besides  the  interest  he  had  therein,  as  trustv 
under  the  articles  and  settlement  of  November,  180 
was  especially  acquainted  with  the  value  of  the  estates 
question,  having  married  Anne  Ryder,  one  of  the  daug 
ters  of  Dudley  Charles  Ryder,  and  sister  of  the  wi(e 
Samuel  Madden,  and  having  thereby  become  entitled 
her  right  to  an  undivided  moiety  of  said  estates,  p 
of  which  be  had  actually  sold,  shortly  prior  to  the  si 
year  1812.  The  Defendant  positively  stated  that  he  b 
never  acted  in  any  other  capacity,  with  respect  to  the  d 
ferent  parties  entitled  to  shares  of  the  said  property,  th 
that  of  a  friend,  having  never  claimed  or  received  a 
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fee  or  remttneration  from  said  parties,  or  any  of  them,        iB4Si 

tor  bis  Ume  or  trouble,  savetliat  he  charged  for  some  Blackwood 

eoiHes  of  deeds  connected  with  the  title,  which  were  fur-  BoBMwst. 

lushed  to  the  English  solicitors*  suui^. 

The  Defendant  admitted  that  he  never  consulted  or  in; 

farmed  the  Defendant,  James  BlactuHHxI,  on  the  subject  of 

thenles;  but  he  alleged  that  firom  time  to  time  he  com- 

nmicated  eTerjthing  that  had  occurred  in  the  transac«- 

iaatoLeJicf  and  ai^ evidence  that Xe^/i^  was  fully  aware, 

ndspproved  of  the  sales,  be  had  himself  bid  at  the  auction 

^Weofthelots^butwas  overbid;  and  that  spbsequently 

^ei&had  executed  to  each  of  the  purchasers  deeds  of  co; 

«emt  &r  the  productipn  of  ^rtain  of  the  title  deeds,  then 

in  Ml  possession.    The  Defendant  admitted,  that  he  ha4 

Mtgiven  to  the  purchasers  of  the  property  in  guestiqn  any 

iBtinsUon  of  thearticles  of  1801,  or  the  settlement  of  1804, 

nerer  having  held  any  direct  communication  with  them ; 

Alt  it  was  true  ^e  trustees  were  not  made  parties  in  the 

Mvejanees  to  the  purchasers,  or  their  rights  taken. any 

•    BoCiee  of;  but  he.  alleged  that  he  had  never  seen  any 

dfifts  of  soch  conveyances,  nor  were  any  such  laid  before 

li>i  for  approval    He  fiirtiher  stated  that  he  informed 

the  English  solidtors  of  the  fact  of  such  settlemept  and 

<>tides,  and  that  Leslie  and  Blackwood  were  the  trustees 

^Ae  portion  to  which  the  DefendantfCatherine  Blaciwood 

^^y,  was  entitled :  he  stated  that  he  had  never  even  seen 

^  abstract  of  title  to  the  property  in  question,  which  was 

^Cogether  prepared  in  England,    and  laid  before  Mr, 

^^^Qrfef  Butter  on  the  part  of  the  purchasers  :  and  he 

''^Hnltted,  that  he  was  not  in  any  manner  accountable  for 

^^  omissiou  or  misUke  which  had  occurred  in  relation  to 

*^^  said  trustees. 
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*^^'  With  respect  to  the  Bfe  estate  of  Samiel  Madden,  the 

Blackwood  Defendant  Borrowd,  by  hb  answer,  aUeged,  that  in  the 
BoBBowBs.  month  of  January^  1812,  previous  to  die  sales  in  qaestioo, 
statemmtt.  Samuel  Madden  had  assigned  his  life  interest  in  the 
whole  of  his  estates  in  England,  to  his  8on,«7oib»  Madden; 
but  it  being  held  important  for  the  interests  of  all  parties 
to  give  the  purchasers  thereof  the  actual  possession  of  die 
estates.  Madden  was  applied  to,  with  the  oonaoit  of  afl 
parties,  and  in  particular  under  the  advice  of  Ckarki 
Powell  Lestte,  and  he  consented  to  join  therein  upon 
die  condition  that  he  should  receive  out  of  the  purdiase* 
money  the  value  of  his  interest  in  the  said  estates :  that 
it  was  subsequently  agreed  that  the  value  sluNild  be 
submitted  to  the  decision  of  Mr.  William  Morgan,  Ae 
eminent  actuary  of  the  Equitable  Assurance  Company,  by 
whom  the  value  was  ascertdned  to  be  a  sum  of  50501. 
The  Defendant,  Borrowes,  by  his  answer,  fordier  admit- 
ted that  the  share  of  the  purchase-money  which  bdongcd 
to  Patrick  Richard  Blackwood  Brady,  and  Caiheme, 
his  ^fe,  and  which  the  Defendant  represented  to  be  dif^ 
ferent  from  that  stated  in  the  bill  (in  a  very  nniniportaat 
amount,  however),  had  been  received  by  him,  but  apoB 
the  authority,  as  he  alleged,  of  the  said  Chorine  Pomtll 
Leslie.  He  fordier  adnntted,  that  he  waa  the  party  whs 
had  been  instrument^  in  effecting  the  loans  to  Mr.  Ln 
Touche  and  Brady;  but  he  suted  thai  both  of  ssid 
loans  were  made  with  the  knowledge,  and  by  the  desiif 
of,  Leslie,  and  upon  the  assurance  of  the  said  Pa^riek 
Richard  Blackwood  Brady  himself,  that  both  the  sales  of 
the  estates,  and  the  application  of  the  purchaaeHDOBies, 
had  the  foil  approbation  and  concurrence  of  Jsanes  Blacks 
"wood.  With  regard  to  the  sufficiency  of  the  security  ef 
Mr.  La  Touche,  the  Defendant  sUted  that  be  was,  at  tbs 
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Ume  of  the  loui,  tenant  in  fee  simple  of  property  pro-        1848. 
dncing  teveral  thotuud  pounds  per  annum;  and  that    blacewood 
with  respect  to  the  loan  to  Pairick  Richard  Blackwood    BomMirai. 
Brady  f  it  was  coikterally  secured  by  a  policy  of  insurance, 
die  Tslue  of  which,  as  appearing  from  the  tables  published 
efery  ten  years  by  the  Equitable  Assurance  Company, 
was,  on  the  Ist  of  January,  1840,  worth  a  sum  of  708(M^ 
and  if  now  surrendered  to  the  Company,  would  produce 
a  sum  of  4M6I.    And  the  Defendant  oflfered,  by  his  an- 
swer, to  pay  into  Court,  to  the  credit  of  the  cause,  the 
whole  amount  of  the  sums  so  inrested,  upon  getting  a 
nfid  assignnient  of  the  said  several  securities  and  policy 
of  Insurance. 

The  Defendant,  Borroiooi,  by  his  answer,  denied  that 
the  Phuntiff  had  been  always,  or  at  all,  in  the  habit  of 
asking  his  advice  in  matters  of  business ;  that,  on  the  con- 
trary, until  the  latter  part  of  the  year  1838,  she  had  neyer 
b  any  manner  consulted  him ;  that  some  difficulty  having 
oecuiied  as  to  the  application  of  the  interest  from  La 
TamoUM  bond,which  had  been  the  fiindalwayssetapart  for 
Ihepaymentof  the  premium  upon  the  insurance,  he  recom- 
BMWided  her  to  be  guided  by  the  advice  of  counsel,  which 
afterwards  led  to  the  case  laid  before  Mr.  Blackhmrmei 
that,  subsequently,  the  solicitor  for  the  Plaintiff,  and  also 
far  her  mother,  called  upon  him  with  a  further  opinion,  ad- 
mingadeed  to  be  executed,  assigning  Plaintiff's  trust 
fimds  to  a  trustee  for  the  separate  use  of  the  said 
GslAsrJse;  that  such  deed  (the  deed  of  the  15th  of 
Jnlj,  1889,  the  provisions  of  which  have  been  ahready 
paitieuhurly  detailed),  was  settled  by  Mr.  Bladkbume; 
birt  <lie  Defendant  alleged  that  he  did  not  in  any  man- 
interfete  in  the  preparation  thereof;   nor  did  he 
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ever  read  any  draft  of  same,  or  tee  the  eDgroasmenl 
thereof  until  after  its  actual   execution*     The  Defen- 
dant,  Borrawes,  by  his  answer,  further  set  forth  two 
letters  addressed  to  him  by  the  Plaintiff;  the  first  of  the 
9th  of  September,  1839|  and  the  second  of  the  18th  of 
the  same  month  (which  will  be  found  hereafter),  and  sub* 
mitted  that  it  appeared  from  said  letters  that  she,  at  tluU 
time,  fully  understood  her  rights,  and  distinctly  recognised 
and  adopted  the  very  securities,  which  she  by  the  preient 
bill  sought  to  repudiate.    The  Defendant  denied  that  he 
had  invested  himself  with  the  character  of  a  trustee,  or 
had  become  in  any  manner  answerable  to  the  Plainti£ 

The  Defendant,  Christiana  Powell  Leslie^  the  executrix 
o(  Charles  Powell  Leslie,  by  her  answer  stated  that,  from 
all  she  had  ever  heard,  and  according  tp  the  best  of  ber 
-knowledge,  Leslie,  though  aware  that  the  sale  was  aboot 
to  take  place,  never  actually  interfered  in  the  business  of 
the  sale,  or  was  consulted ,  thereon  ;   that  Borrowes^  who 
was  a  person  of  high  character  and  professional  skill,  and 
from  the  close  connexion  that  subsisted  between  him  axid 
the  other  members  of  the  family,  and  the  interest  he  had 
in  the  property,  was  the  person  naturally  to  be  emplqyed 
in  the  management  of  such  business,  did,  in  fact,  not  only 
conduct  the  whole  transaction,  but  also  acted  in  all  matters^ 
connected  with  the  trusts,  on   his  own  responsibility  jr 
that  he  was  the  solicitor  and  private   agent  of  CharteP^ 
Powell  Leslie^  and  one  in  whom  all  parties  reposed  the^ 
greatest  confidence ;  and  as  evidence  that  Leslie  bad  ^ 
never  in  any  manner  joined  in  the  sale,  she  relied  upon  ^ 
the  fact  that  neither  Leslie  nor  his  co-trustee,  James^ 
Blackwood^  vrere  made  parties  in  the  conveyances  to  the  pur^^^ 
chasers  ;  and  the  share  of  the  purchase^money,  to  whicliC^ 
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Patrick  Richard  Blackwood  Brady,  and  Catherine,  his  ,  ^^^' 
wife,  were  entitled^  was  paid  to  the  sole  credit  of  Bor^  Blackwood 
rawes,  into  the  hands  of  Messrs.  Bell  and  Higginson,  Bobbowbs. 
London  merchants,  the  near  connexions  of  Borrowes,  statement. 
and  who  were  never  the  bankers  or  agents  o(  Leslie.  The 
Defendant,  Christiana  Powell  Leslie,  further  stated,  that 
the  sale,  which  was  one  for  the  advantage  of  all  parties,  was 
a  perfectly  fair  transaction,  and  made  at  the  full  value.  The 
Defendant  then  stated  particularly  the  manner,  in  which 
the  portion  of  the  purchase-money,  to  which  the  Plaintiff 
and  her  parents  were  entitled,  had  been  lent,  and  sub- 
mitted that,  looking  at  the  characters  filled  by  Borrowes, 
both  as  the  confidential  solicitor  of  Charles  Powell  Leslie, 
and  the  person  by  whom  the  matters  of  the  trust  were 
administered,  it  was  the  duty  of  Borrowes  to  have  taken 
care  that  no  responsibility  should  rest  upon  Leslie.  The 
Defendant,  Christiana  Powell  Leslie,  then  referred  to 
the  deed  of  the  15th  of  July,  1839,  which,  she  submitted, 
was  a  fair  settlement  of  family  matters,  deliberately  en- 
tered into  by  the  Plaintiff;  that,  at  the  time  of  the  exe- 
cution of  said  deed,  it  was  not  considered  that  Leslie  had 
incurred  any  liability,  and  she  submitted  that  she  was 
entitled  to  rely  upon  the  release  to  the  co-trustee,  James 
Blackwood,  which  was  contained  in  the  deed,  as  a  bar  to 
the  present  suit. 

The  Defendant,  James  Blackwood,  by  his  answer 
alleged  that  he  had  never  been  consulted  upon  the  subject 
of  the  sales  in  question,  nor  had  he  ever  in  any  manner 
^titerfered  in  relation  to  the  trusts  of  the  articles  of  Novem- 
ber, 1801,  or  the  settlement  of  November,  1804 :  that  his 
Attention  had  never  been  called  to  the  disposal  or  invest- 
^HCDt  of  the  trust  funds,  until  some  time  in  the  latter  end 
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^^^*        of  the  year  1837,  when,  in  consequence  of  the  proceedings 
Blackwood    which  he  was  then  instituting  upon  foot  of  two  judgments 
BoBRowKs.    against  PaitHck  Richard  Blackwood  Brady ^  he  was  by  a 
Statement.      '®''c'   addressed    to  him   by  the  Defendant,  Catheritte 
Blackwood  Brady y  required  to  stop  his  proceedings  and 
fulfil  the  trusts  of  the  settlement  of  November,  1804 :  that 
a  long  correspondence  and  negotiation  resulted  therefrom 
between  his  solicitor  and  those  concerned  for  Catherine 
Blackwood  Brady f  which  terminated  in  the  deed  of  the 
16th  of  July,  1839:  that  though  he  had  never  acted  in 
the  trust,  or  been  consulted  in  relation  thereto,  yet  in 
order  to  relieve  himself  from  all  litigation  and  trouble,  he 
had  agreed  to  give  up  a  sum  of  about  1  jOW.  due  to  him 
by  the  Plaintiff's   father.     He  further  stated,  that  the 
Plaintiff  at  this  time  was  of  full  age,  and  was  perfectly 
aware  of  all  her  rights  :  that  she  was  not  in  any  manner 
under  the  influence  of  the  Defendant,  and  acted  chiefly 
through  the  instrumentality  of  her  present  solicitor :  and 
he  relied  upon  the  deed  as  a  full  and  effectual  bar  to  the 
present  suit. 

The  two  letters  of  the  Plaintiff,  addressed  to  the  Defen- 
dant, BorroweSf  and  referred  to  in  the  foregoing  state- 
ment, are  as  follows  : 

"  48,  Upper  Crescent,  Clifton,  September  9th,  1839. 
"  My  dear  Uncle,— As  the  enclosed  letter  relates  to 
a  proposed  transaction  in  which  my  personal  interest  may 
be  materially  involved,  I  do  not  hesitate  in  again  seeking 
your  advice  and  assistance  to  guide  my  decision.  Mr. 
Jackson  will  explain,  if  you  are  kind  enough  to  read  his 
communication ;  and  I  think  he  offers  a  very  clear  and 
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9.1  V  settlement,  but  whether  it  may  be  prudent  for  me  to  1843. 
9.ice  such  a  step  I  am  not  competent  to  judge.  No  one,  blackwood 
should  tbinki  but  Mr.  Blackburne^  can  be  relied  on,  to  Bobbowbs. 
^v-^nounce  from  his  knowledge  of  late  of  our  affairs,  in  cJZIL* 
p«.Tticnlar,  whether  my  father  and  brother  could  give  me 
good  security  at  the  wrong  end  of  a  mortgage  of  20O0/., 
and  if  so,  of  what  the  security  ought  to  consist :  this  is  what 
I  again  venture  to  ask  of  you  to  ascertain  for  me.  While 
I  entertain  all  reasonable  confidence  in  Mr.  Jackson^  I 
un  not  disposed  to  adopt  such  a  strong  measure  solely  on 
his  Buggestion,  and  without  your  advice  and  approbation. 
Should  you  think  it  desirable,  I  will  at  any  moment  return 
to  r>ublin ;  but  I  should  still  have  to  seek  your  kind  in- 
^rvention  to  reach  Mr«  Blackburne.  If,  without  any  risk 
^  myself,  I  could  facilitate  this  pacification,  it  would  give 
^'^  much  satisfaction  to  do  so;  and  if  some  remains  are 
^t  forthcoming  from  the  estate  to  maintain  my  father 
^i^cl  Richard^  we  shall  never  have  any  peace  with  the 
'^tlc  which  is  left  for  Mamma  and  I ;  but,  on  the  other 
'^Hd,  4,000/.  is  too  much  for  me  to  sacrifice.  I  have  re- 
'^^d  to  Mr.  Jackson,  that  I  refer  the  matter  to  yourself 
'^^  Mr.  Blackburne.  May  I  hope,  my  dear  uncle,  for 
^^r  indulgence  and  advice  in  such  an  urgent  matter  ?  I 
^Ve  also  made  it  an  absolute  condition,  in  case  of  being 
^^sed  to  comply,  that  my  father  should  give  up  to  me 
^«  whole  of  my  mother*s  property,  in  case  her  demise 
^ould  precede  his/* 

"  48,  Upper  Crescent^  Clifton,  September  18M,  1839. 
*'  My  dear  Uncle, — I  thank  you  for  your  kind  and 
Satisfactory  letter ;  indeed,  before  it  arrived,  I  had  on  re- 
flection come  to  much  the  same  conclusion.     I  enclose 

2i2 
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1843.        another^  received  saaie  time,  from  Mr.  JatiMom;  ilcor^. 

' r    ^^ 

Blackwood    tains  nothing  new,  bul  iriiewa  the  urgency  of  the  eaae. 

BoBBowBs.     kel  that  I  am  in  a  Tcry  diatreasiug  position,  ai4  am  equate  ^ 

staiemttu.     desirous  to  avoid  being  on  the  one  hand  selfish,  and»  c^ 

the  other,  making  a  fool  of  myself :  I  have  therefore  ooi^^ 

to  the  following  condusion,  as  a  medium,  and  the  ve?^ 

last  concession  I  can  make :  I  therefore  propose,  if  it  ««.■ 

be  of  any  use,  to  give  up  altogether,  and  for  ever,  lOOOlf  _ 

provided  I  am  no  farther  pressed  on  the  subject,  and  m^^ 

condition  still  of  my  father  resigning  to  me  my  liiother^^] 

property,  in  case  he  survive  her ;  my  fortune  will  Ah i 

stand  thus: 

Hilton, 3,0001. 

Clonee, 3,000 

Mr.  La  Touehe, 3,000 

Equitable  Policy 3,000 

1S,00ML 
Part  of  this  is  late  currency,  and  I  reckon  that  whit  re- 
mains in  Leicestershire  will  about  make  it  British.    K 
you  approve  of  this,  I  wish  it  settled  at  once;  the  conditum 
affixed  is  of  much  importance  to  me  :  pray  give  me  your 
advice  on  this.    I  have  written  to  the  same  effect  to  Mr. 
Jachsofij  contingently,  however,  on  your  sanction.  I  hope, 
my  dear  uncle,  you  will  for  my  sake  pardon  this  further 
intrusion.    By  this  plan  I  should  have  no  uncertainty ;  the 
remaining  3000/.  would  be,  as  now,  the  first  charge  on  the 
property :  I  do  think  the  certainty  of  independence  is  an 
equivalent  for  the  sum  given ;  I  know  you  will  take  this 
into  account  for  me.    Supposing  my  present  offer  to  be 
accepted,  and  the  proposed  premium  saved,  Mrs*  Atme 
B's  annuity  might  perhaps  be  continued  to  her  instead 
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»f  paying  her  off,  and  thus  give  another  chance  in  that        1843. 
luarter.'* 


Mr.  Serjeant  KecUingef  Mr.  Moore,  and  Mr.  Brereton, 
»r  the  Plaintiff. 

I^Iie  power  of  sale  in  this  case  did  not  authorize  a  sale 
iring  the  life  of  the  tenant  for  life.  Such  a  sale,  it 
ol3yious,  must  always  be  made  at  a  great  sacrifice ;  and 
^■mcrally  speaking,  it  is  not  possible  to  suppose,  that 

oould  have  been  the  intention  of  the  parties  thus  to 
L^c  accelerated  the  life  estate  at  the  expense  of  the 
K^se.  Fry  y.  Fi8h(a)  and  Fox  v.  Prickwood(b)  will  pro- 
^ly  both  be  cited  at  the  other  side,  to  prove  thut  the 
^"Wer  was  well  executed :  but  these  cases  do  not  establish 
^e  proposition.  They  only  prove,  as  your  Lordship 
^^8  accurately  and  clearly  expressed  it  in  the  TVeaiise 
if  Pawersip),  "that  although  the  power  is  vested  in  a 
koant  in  remainder*  yet  if,  from  the  intention  expressed 
or  implied,  its  immediate  execution  is  not  restrained,  it 
frill  over-reach  the  estates  in  the  settlement  prior  to  that 
of  the  donee  of  the  power;"  and  in  the  former  case.  Fry 
fm  FisAj  in  point  of  fact,  the  power  of  sale  over-rode  the 
{ftate  of  the  tenant  for  life.  But  is  there  anything  in  the 
ioitniments  now  before  the  Court,  to  indicate  any  such 
LDlentioQ  !  None  such  is  expressed,  and  there  is  much 
to  shew  that  none  such  was  ever  intended.  In  the  arti- 
cles, when  the  father  and  grandfather  of  the  lady  are 
ppade  to  covenant  that  they  will  do  all  acts  requisite  for 
eflfef;tually  vesting  the  estates  in  the  trustees  for  the  pur- 

(a)  Treatise  of  Powers,  vol.  iL    (c)  Vol.  ii.  p.  38. 
188. 

(b)  2  Bulsts.  219;  Cro.  Jac.  347. 
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1843.         poses  of  the  settlement,  it  is  added,  ^'  but  so.  a«  not  to 


Blackwood    injure,  prejudice,  or  affect  any  estate  or  interest/^  thai 
BoRBowEs.    they  then  had  in  the  said  lands.     Again,  the  power  in 
Ar^i^nt      terras  was  to  sell  the  whole  of  the  lands,  manirestly  shew- 
ing that  it  was  a  sale  of  the  whole  fee,  and  not  of  a  mere 
remainder,  which   the  parties  contemplated.     But  even 
assuming  that  the  power  was  capable  of  being  exercised 
during  the  existence  of  the  previous  estate,  the  trustees 
ought  to  have  concurred.    The  cestm  que  trusts  were  en- 
titled to  have  had  the  benefit  of  the  advice  and  discretion 
of  both  trustees ;  and  these  trustees,  or  the   Defendant, 
Borrowes,  who  acted  as  their  substitute,  and  by  whose 
interference  and  agency  the  whole  affairs  of  the  trust  es* 
tates  were  conducted,  must  be  held  answerable  for  the 
consequences.    With  regard  to  the  release  of  July,  1839| 
to  James  Blackwood,  it  cannot  be  held  to  operate  as  a  re- 
lease to  Charles  P.  Z/^Wie  or  his  assets:  his  personal  repre- 
sentative (for,  when  the  deed  was  executed,  Leslie  was 
himself  dead)  was  not  a  party  to  the  deed,  and  the  parties 
never  intended  to  release  the  estate  of  Leslie.    Payler  v. 
Hofnersham(a)  shews  that  general  words  in  a  release  are 
qualified  by  the  recitals :  and  it  is  equally  settled,  that  a 
release  shall  only  bind  the  releasor,  so  far  as  be  was  ao* 
quainted  with  the  facts  and  the  effect  of  the  release.    The 
Plaintiff  here  was  at  liberty  to  proceed  against  the  es- 
tate of  Leslie  alone,  Walker  v.  Symonds{b)y  or  against  Bar- 
rofves,  who,  in  point  of  fact,  has  by  his  conduct  rendered 
himself  a  trustee :  Borrowes  was  the  person  to  whom  the 
produce  of  the  sales  was  paid,  and  by  whom  that  produce 
was  laid  out  upon  securities,  which  were  clearly  out  of  the 
scope  of  the  trust.    It  cannot  avail  the  personal  represen- 


(a)  4  Maule  &  S.  423. 


ih)  3Swanst. 
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tatife  oiLeiKe  to  rely  upon  the  fact  that  the  money  did        ^g^- 

not  come  to  the  hands  of  Leslie:  a  trustee  is  liable  for  a  Blackwood 

breach  of  trust  if  he  be  aware  of  the  transaction,  even  Bobbowsi. 

though  he  has  not  received  any  part  of  the  trust  funds ;  Atvwmeiu. 
BHce  T.  Siokes(a),  Taumky  v.  Sherborn{b). 

Bfr.   W.  Brooke,  and  Mr.  BtUt  for  Christiana  P. 


fliere  was  not  any  breach  of  trust  committed  by  the 

exev-eiae  of  the  power  of  sale,  at  the  period  in  question. 

Tlmo  power,  as  given  by  the  articles  of  1801,  was  to 

•^11    the  whole  or  any  part  of  the  lands,  thereby  au- 

Aondng  a  sale  of  all  the  parcels  of  the  lands,  without 

T^efisrence  to  the  quantity  of  the  estate ;  and  shewing 

thmt  the  critieinn  of  the  Plaintiff's  counsel  upon  the 

cflfect  of  the  word  "  whole,"  is  totally  unfounded.    The 

^^tiement  of  1804  seems  to  remove  all  difficulty;  for  there 

tia^  power  is  to  sell  '*  the  whole  or  any  part  of  the  said 

f^^^Vherine*s  estate  or  interest."    But  even  if  the  words  in 

tl^ls  latter  instrument  were  not  as  strong  as  they  are,  the 

Ctt^es  would  fully  justify  the  propriety  of  the  sale.     In 

^^f^edale  ▼.  Uvedale(c),  where  there  was  a  devise  of  lands 

.to    the  testator's  wife  for  life,  and  after  her  death,  the 

^^^tetor  willed  that  same  should  be  sold,  Lord  Hardwicke 

"®M  that  the  words  "  after  her  decease'*  were  not  put  in 

^  postpone  the  sale ;  and  he  said :    ''  if  this  had  been 

^  Revise  of  a  remainder  or  reversion  to  trustees  to  sell, 

^^     difficulty  would  have  been  removed,  for  the  Court 

^^^  woidd  have  directed  them  to  sell."    The  opinion 

^Ir.  Hargrave  is  to  the  same  effect,  Co.  Liit.(d); 


^^:)  11  Ve8.819. 
^^)  Sir  J.  6ridg.35. 


(c)  3  Atk.  117. 

(d)  113  a.  (n.  2). 
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184S.  Cloth  V.  Seymo$ar{a)i  U  a  direct  nuthprity  upcin  the  qye 
tion.  Meyrick  t.  CouiU(fi),  which  at  first  «ght  wou 
seem  to  be  of^aed  to  tbeae  authoritieSf  is  really  jq 
in  the  least  inconsisteot,  for  there  the  power  Mif  as 
did  not  arise  until  after  the  4eath  of  the  tenant  for  U 
But  even  assuming  that  a  breach  of  trust  was  committed 
the  release  to  one  of  the  trustees,  Blackwoodt  execute* 
with  full  knowledge  of  the  circumstances^  operates  dedi 
to  the  release  of  the  others ;  for  otherwise,  inasn^ud^  a 
the  latter,  by  having  been  himself  made  accountably  wDak 
have  an  equity  to  call  upon  the  former  to  reooup  hin 
Walker  v.  Symond^c),  the  release  would  in  the  result  b 
mere  waste  paper.  It  is  said  at  the  other  side,  that  acoA 
que  trust  is  at  liberty  to  proceed  against  any  one  of 
number  of  trustees  implicated  in  a  breach  of  trust.  Tl 
rule  of  this  Courtis  not  so:  all  of  such  trustees  mv 
be  brought  before  the  Court,  Munch  v.  CachereU{d). 

Mr.  Serjeant  WarreUy  and  Mr.  Gayer,  for  the  Deft 
dant,  Borrotoes* 

Barrotoes  acted  as  the  mere  agent  of  one  of  the  trustee 
he  was  himself  beneficially  entitled  to  a  portion  of  1 
property  in  question,  but  he  was  not  a  trustee,  nor 
vested  with  any  fiduciary  character;  he  is  not,  therefo 
in  any  way  liable,  Stacey  v.  Elph{e).  Borrowee  in 
answer  represents  fully  the  circumstances  of  the  case;  a 
exculpates  himself  from  anything  like  blame,  in  a  mo 
point  of  view,  for  not  having  procured  the  trustees  to  j< 
in  the  sale.    He  appears  to  have  acted  not  professional 

(a)  7  Sim.  67.  (c)  3  SwansL  1,  77. 

{b)  Treatise  of  Powers,  vol.  i.        (rf)  8  Sim.  219. 
p.  350.  {€)  1  Mylne&K.  105. 
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jor  far  emoloment)  but  simply  to  advance  the  interests  of       }^^' 
aU  parties  as  far  as  possible.    In  the  residt,  what  has  the    Blackwoop 
Plaintiff  :to  complain  of?    It  is  true,  that  the  trust  funds     Bobrowm. 
hliye  been  lent  out  upon  personal  securities,  contrary  to      Ar^fumau, 
.the  provisions  of  the  trust,  but  these  investments  ace 
perfi&ctLy  secure :  Mr.  La  Tauehe^  one  ot  the  trustees,  to 
whom  a  portion  of  thb  money  has  been  lent,  is  a  gentle> 
man  of  large  fortune ;  and  the  residue  is  secured  by  a 
policy  of  insurance  upon  the  life  of  the  Plaintiff's  father, 
which,  if  now  surrendered,  would  j^oduce  a  much  larger 
sum  than  that  for  which  it  was  originally  contracted. 
The  letters  of  the  9th  and  18th  of  September,  1839,  not 
only  shew  that  the  Plaintiff  was  perfectly  aware  of  the 
nature  of  these  investments,  but  actually  aipount  to  an 
adoption  of  them.    If  the  Court  thinks  proper,  the  De- 
fendant, Barrowes,  is  willing  now,  upon  an  assignment  of 
these  securities,  to  pay  in  the  sun^  invested  in  them. 

Mr.  Moore  in  reply. 


The  Lord  Chancellor  :  —  Judgment. 

The  discussion  which  has  taken  place  has  m^e  this  ca^^ 
somewhat  plainer  than  at  first  sight  it  appeared  Uf  b9 : 
•it  now  seems  to  lie  in  a  small  compass* 

Catherine  Madden^  the  mother  of  the  present  Pbiqtiff, 
was  entitled  to  an  estate  in  England  in  remainder,  expec- 
tant upon  the  deaths  of  her  father  and  grandfather,  and 
being  about  to  be  married,  articles  were  executed,  whereby 
this  estate,  together  with  some  other  property,  was  made 
the  subject  of  settlement.    The  arrangement  was,  that  the 
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^^^'        young  lady,  when  she  should  attani  her  fiill  age,  wontf 
Blackwood    oonvey  the  lands  to  the  uses  of  the  settlement,  and  tke 
BoBxoirBs.    ^^^^^^  ^^  grandfather,  who  were  the  owners  of  the  pie- 
jm^^iZmi.     ^®*"  ^'"^  estates,  agreed  to  join  therein,  without  prejudiee^ 
of  conrse,  to  their  life  estates;  and  there  was  a  promo 
that  the  trustees  should  have  power  to  sell  the  whole  or  uy 
part  of  the  lands,  and  invest  the  produce  in  the  purchase  a€ 
estates  in  Ireland  or  in  Government  securities,  such  estates* 
as  the  case  might  be,  or  Government  securities,  whiela 
were  to  be  regarded  as  land,  when  purchased,  to  be  siil>- 
ject  to  the  trusts  of  the  settlement*  The  only  uses  declared 
were  to  the  husband  and  wife  and  their  issue.   Hiere  w»^ 
no  resettlement  of  the  estates  of  the  previous  tenants  fi>^ 
life,  nor  any  provision  for  them.    It  appears  to  be  dkmM 
that  the  power  of  sale  extended  over  the  whole  subject  c^ 
the  settlement,  but  the  question  arises,  what  is  the  tna^ 
construction  of  such  a  power  of  sale,  not  confined  in  tem  ^ 
to  be  exercised  when  the  estates  should  fall  into  posse^^ 
sion. 

It  is  settled  by  the  authorities,  that  unless  there  be  ^ 
restriction  against  an  immediate  sale,  the  power  may  b^ 
exercised  at  once,  so  as  to  increase,  or  rather  advance,  th^ 
interest  of  the  tenant  for  life  at  the  expense  of  the  remain 
der-man ;  for  if,  instead  of  waiting  for  the  expiration  of  th^ 
particular  estate,  the  reversionary  interest  be  sold,  it  must  ^ 
of  course,  be  sold  at  a  much  less  price  than  the  estate  ir^ 
possession  would  have  produced.  The  authorities  have^ 
however,  settled  the  question,  and  wisely,  I  think,  estab^ 
lished,  that  if  there  be  no  intention  expressed,  the  power 
may  be  exercised  immediately. 

It  is  then  stated  that  a  settlement  was  executed  about 
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three  years. afterwards,  upon  the  young  lady's  ccmiing  of       ^^^' 
$ge,  by  which  the  rights  were  altered.    By  that  settlement   Bi^ckwood 
tbe  lady's  father  (the  grandfather  having  died  in  the  mean-     BosRowsf. 
time)  and  the  wife,  with  the  consent  of  the  husband,  con- 
vened to  the  trustees.    It  has  been  argued  that  this  is  not 
a  conveyance  of  the  legal  estate,  inasmuch  as  the  husband 
did  not  join  as  a  conveying  party,  but  he  covenanted  that 
he  and  his  wife  would  levy  a  fine,  and  that  the  father 
woald  join  therein  for  the  purpose  of  effectually  convey- 
ing the  estate  to  the  uses  of  the  settlement,  and  without 
luela  fine  the  settlement  would  have  rested  upon  the  arti- 
dea  of  1801  •    By  this  deed,  the  tenant  for  Ufe  having 
JQttied  with  the  party  in  remainder,  the  whole  fee  passed 
to  tibe  trustees;  and  the  uses  were  declared  to  be,  as  to 
P^x^  of  the  lands,  to  the  father  for  life,  and  as  to  that  part 
^  limited  to  the  fiither,  from  the  period  of  his  death,  and 
**  t«  the  residue,  from  the  date  of  the  settlement,  to  the 
^'^  and  her  husband  for  successive  life  estates,  and 
^^^n  to  the  younger  children  of  the  marriage  in  equal 
^^jres  in  tail  general.     There  were  two  powers  in  the 
^^^tlement,  a  power  of  leasing  and  a  power  of  sale, 
^^^e  power  of  leasing  is  given  to  the  tenant  for  life,  the ' 
^^^ber,  and  then  to  the  husband  and  wife,  when  in  ac- 
^^«1  possession,  and  they  are  thereby  empowered  to  make 
^^rtain  leases.    The  firamer  of  this  settlement  knew  per- 
^*^tly  well  how  to  express  such  an  intent,  and  to  pre- 
pare.a  power  of  leasing,  which  was  to  be  restricted  as  to 
the  time,  of  its  being  exercised ;  but  he  did  not  frame  the 
power  of  sale  in  a  very  workmanlike  manner;  still  the 
ioteotion  is,  clear.     Before,  in  the  former  power  the  lan- 
guage is,  that  the  parties  may  grant  leases,  **  when  and  as 
they  shall  be  respectively  in  the  actual  possession  of  the 
said  messuages,  lands,  &c."    In  the  power  of  sale  the 
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184S.        expression  b,  that  it  shall  be  lawful  for  the  truslees  ^^ 
Blackwood    ^^  ^^  whok,  or  any  part  of  the  said  Caiherme's  estate 
and  interest  in  the  said  lands,  kc!*    Now  her  inteuBsft 
was  a  remainder  in  fee,  expectant  upon  the  life  estste^f 
her  father:  the  power  of  leasing  was  given  to  the  psrtie»9 
as  thej  should  be  respecCivdiy  in  possession.    The  powe^ 
of  sale  was  general :  it  was  orer  the  estate  and  interest  ^»^ 
the  lady,  whether  in  possession  or  not,  although  not  Sii^D 
expressed  in  terms.    It  is  said  that  this  would  intro^oc?^ 
some  difliculty  in   the  manner  of  limiting  the  uses  ^^ 
the  produce  of  the  estates,  which  were  declared  to  be  i 
ject  to  the  uses  before  specified.    No  doubt  in  words  I 
limitations  of  these  uses  would  seem  to  include  the  I 
estate  of  the  father,  but  that  was  not  the  intention,  I 
cause,  if  the  power  of  sale  is  confined  to  the  estate  i 
interest  of  Catherine,  and  her  remainder  only  was 
under  the  power,  it  would,  of  course,  be  against  the  im-* 
tentbn  to  give  the  father  a  Hfe  interest  in  the  prodne^ 
of  the  sale ;  that  sale  could  not  comprise  the  fiaither's  W^ 
estate,  because  the  power  did  not  extend  over  it.   Whei^  ^ 
therefore,  the  deed  speaks  of  the  produce  being  held  upo^^ 
the  uses  and  trusts  thereinbefore  declared,  I  must  com-^ 
sider  it  as  applying  only  to  the  uses  and  trusts,  whicfc* 
would  be  affected  by  the  sale ;  that,  I  think,  is  clear  upo^' 
the  settlement,  and  it  is  only  a  difficulty  in  conTeyandng* 

But  supposing  it  to  beotherwise,  and  that  this  deed  doe^ 
not  carry  out  the  articles,  or  regulate  the  rights  of  the  par- 
ties^ another  question  might  arise.  ThecaseofDicni/brrfT. 
Lane{a)^tLnd  that  class  of  cases  decide,  that  though  in  the 
case  of  marriage  articles,  executed  by  the  wife  while  under 

(a)  1  Bro.  C.  C.  106. 
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ge,  she  18  not  bound,  still  the  husband  cannot  join  with  the        1843. 

rile,  when  sbe  comes  of  age^  in  varying  the  articles.  So  far,    Blackwood 

lierefore,  the  articles  of  1801  must  be  regarded  as  the  bind-     bobrowbs. 

ng  instrument.    That  question  does  not,  however,  arise     j^iZmetu. 

lere,  because  I  am  not  called  upon  to  decide  upon  the  rights 

:>f  the  purchasers ;  I  am  not  obliged  to  consider  whether 

the  parchisaeni  have  or  have  not  a  good  title,  but  whether 

the  sale  was^  properly  made  or  not,  with  a  view  to  the 

IHestion  of  the  breach  of  trust.     I  am  of  opinion  that 

^re  was  not  aay  breach  of  trust  committed  by  the  exer- 

^  of  the  power  of  sale ;  I  think  that  the  remainder 

iBight  properly  be  sold  under  this  power,  and  if  so,  there 

could  not  have  been  a  more  desirable  opportunity  to  sell, 

^Imui  the  period  that  was  chosen,  when  the  tenant  for  life 

*^  willing  to  concur  in  the  sale,  and  when  the  prices  of 

*Qd  ran  so  high ;  besides,  there  is  no  reason  to  suppose 

^t  Mr.  Borro&DW  intended  to  sacrifice  die  property ;  he 

'^B  the  proprietor  of  another  portion  of  the  property,  and 

^r  as  his  interest  that  all  should  be  sold  at  die  highest' 

^*S)Qe.    If  the  sale  had  been  at  an  undervalue,  he  himself 

^Uld  have  been  a  proportionate  sufferer.    There  can  be 

^  doubt,  I  think,  that  the  sale  was  a  prudent*  one. 

In  this  conveyances  to  the  purchasers  there  is  much  to 
^  regretted;  by  keeping  back  the  settleikient  a  wrong 
^M  beeil  done  to  the  purchasers ;  to  say  the  least,  a  great 
btegularity  has  been  committed,  and  the  purchasers  have 
gieat  leaaon  to  complain ;  biit  I  do  not  think  there  is  the 
dightest  ground  for  imputing  to  Mr.  Borrowes  any  blame 
in  a  moral  point  of  view.  The  accounts  are  produced 
which  vrete  made  out  immediately  after  the  sale ;  they  are 
nide  ofit  regularly,  and  although  London  solicitors  were 
«ployed,Mr.iBom>ici«ftook  the  managementof  the  affairs, 
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1843.        being  a  solicitor  himself  of  great  practice  and  knowledge; 

Blackwood    >"  ^^^t,  he  had  the  principal  direction  of  the  sale.    Tbe 

BoKBowss.    Accounts  appear  to  be  in  all  respects  correct  and  regular^ 

j^^^      and  the  money  seems  to  have  been  properly  accounted. 

for. 

It  is  said,  and  with  great  reason,  that  this  sale  shoiikS 
have  been  conducted  by  the  trustees,  and  if  this  had  beemrs 
a  recent  transaction,  and  there  had  not  been  any  interms^— 
diate  conveyances,  there  might  have  been  some  groon^i 
for  the  present  suit ;  but  now  many  years  have  been  suf- 
fered to  elapse,  and  it  has  not  been  even  suggested  dw^ 
a  higher  price  could  have  been  obtained,  and  as  the  pn^- 
duce  is  still  forthcoming,  I  do  not  think  that  the  Plaintitf' 
has  much  reason  to  complain.    The  trustees  were,  hcnr^ 
ever,  put  forward  in  1813  as  having  the  title,  and  Colonel 
Leslie  was  then  alive  and  unquestionably  acted ;  the  other 
trustee  seems  not  to  have  acted.    Generally  speakin^^ 
where  a  sale  has  been  made  without  the  concurrence  af 
the  trustees,  yet  if  the  sale  was  a  proper  one,  and  tb^ 
trustees  have  adopted  it,  the  Court  will  carry  it  into 
execution.   Here  the  sale  was  bond  Jide;  the  money  has 
been  received  and  accounted  for,  and  I  could  not  now  U0' 
ravel  the  whole  transaction,  because,  if  I  were  to  do  so,  I 
should  be  obliged  not  only  to  defeat  the  title  of  the  pur* 
chasers,  who  are  not  before  the  Court,  but  to  direct  all 
the  purchase-money  to  be  repaid ;  besides,  no  such  relief 
is  sought  for  by  this  bill,  which  only  seeks  to  make  the 
Defendants  liable  for  their  alleged  breach  of  trust. 

In  this  state  of  things,  the  money  from  the  sale  having 
been  received,  and  lent,  partly  to  the  husband  and  pardy 
to  Mr.  La  Touche^  upon  their  personal  securities,  there 
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ro8e  a  misunderstanding  as  to  the  effect  of  the  settlement ;        1843. 
I  ipras  supposed  that  the  wife  was  entitled  to  a  separate    blackwood 
ife  estate  in  the  property,  and  the  application  of  a  part  of     boeiowcs. 
he  fund  to  the  payment  of  the  premium  upon  a  policy  of      ,  ZII.# 
nsurance,  by  which  the  loan  to  the  husband  was  secured, 
wwLs  brought  into  question.    I  should  mention,  that  pro- 
ceedings had  been  previously  instituted  by  Mr.  Blackwood, 
the  tmstee»  against  Mr.  Brady,  the  husband,  in  conse- 
quence of  the  irregularity  in  the  payment  of  the  interest, 
upoQ  a  sum  of  money  which  had  been  lent  by  Mr.  Black* 
wood  to  him;  and  the  attention  of  Mr.  Blackwood  having 
been  called,;  as  well  to  this  supposed  claim,  on  the  part 
of  the  wife,  as  also  to  the  manner  in   which  the  trust- 
(uids  had   been  invested,  and  the  consequent  breach 
rf  trust,  a  case  was  prepared  under  the  inspection  of 
^»  Borrowes,  and  laid  before  Mr.  Blackbume,  for  his 
finion  as  to  the  rights  of  the  parties,  and  hb  general 
itlvice.    In  this  case  all  the   facts   were  stated  as  re- 
Itt^ded  the  actual  sale  which  had  taken  place,  but  the 
^t  was  not  disclosed  that  the  father  had  been  paid  a 
^>tion  of  the  produce  for  his  life  estate ;  but  assuming 
'^t  the  sale  produced  the  value  of  the  fee  of  the  estate, 
^^nnot  doubt  that  a  due  proportion  was  allotted  to 
'^  remainder.     I  cannot  now  question  the  correctness  of 
'^^  value  put  upon  the  interest  of  the  tenant  for  life,  which 
*M  ascertained  by  Mr.  Morgan,  the  eminent  actuary. 
Hie  portion  then  fixed  was  paid  to  the  tenant  for  life,  so 
that,  from  the  time  of  the  sale  up  to  the  present  moment, 
there  has  been  no  concealment  of  the  real  nature  of  the 
ruisaction.    Looking  at  the  case  in  this  point  of  view, 
nd  being  of  opinion  that  the  power  did  authorize  the 
il^  it  appears  to  me  that  I  cannot  now  visit  the  Defen- 
Riits  with  the  consequences  of  a  breach  of  trust,  although 
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1648.        I  cannot  but  say*  that  in  the  manageknent  of  the  sale  ver^ 
Blackwood    gi^at  iiTegularides  were  committed,  and  such,  that  if  t6^ 
BoBBowBs.     ^^^'^  ^^  come  recently  before  me,  and  mth  diSereat  par— - 
JmZmmu,     ^^>  '  might  have  been  inclined  to  make  a  diflferent  d0^— 
cree. 

It  appears,  from  tfie  opinion  on  the  case  to  which  I  baf^ 
referred,  that  it  was  considered  to  be  important  that  m^ 
compromise  should  be  entered  into.    It  is  manifest,  bcnm 
the  letters  written  by  the  lady,  that  she  was  making  sonivu 
compromise  for  the  benefit  of  her  father;  she  was  of  aifl 
age  to  form  a  judgment,  and  had,  if  I  am  to  judge  frn^ 
her  letters,  full  capacity  to  determine  what  was  most  {(nm 
her  interest.    No  attempt  was  made  to  take  advantage  <^ 
her,  and  there  b  not  the  slightest  evidence  to  shew  thsm 
any  misrepresentation  was  made.     Under  such  circtm- 
stances  she  consented  to  a  particular  arrangement,  by 
which  she  made  a  sacrifice,  and  obtained  a  benefit:  For 
the  consideration  allowed  to  her  father  she  released  Mr. 
Blackuiood.    The  deed  of  1839  was  manifisstly  prepared 
under  the  direction  of  Mr.  Blaekbume^  the  first  adfioe 
that  could  possibly  be  obtained  at  the  time,  and  tqr  this 
deed,  carefully  perused,  and  in  some  respects  altered  by 
him,   reciting  the  several  breaches  of  trust  which  bad 
been  committed,  in  reference  to  the  investment  of  the 
produce  of  the  sale,  and  which  certainly  were  breaches 
of  trust,  but  not  in  any  manner  touching  upon  the  ssle 
of  the  remainder,  which  I  have  already  decided  not  to 
be  a  breach  of  trust,  the  parties  carried  out  the  agre^ 
ment  into  which  they  had  previously*  entered,  and  Mr. 
Blackwood  hecwaie  thereby  fully  released  and  discharged 
from  all  responsibility.    The  Plaintiff,  at  that  time,  chose 
to  execute  this  deed,  with  a  perfect  knowledge  of  the 


CASES  IN  CHANCERY.  47* 

nanncc  in  which    the  sale    had  been   conducted,  the        1^43. 
mode  in  which  the  funds   had  been  disposed  of,  and    Black woo» 
the  securities  upon  which  they  bad  been  invested,  and    boebowes. 
she  accepted  of  those  securities  as  they  then  stood.    Her     jJ^^Hi^^ 
letters  shew  how  fully  informed  she  was ;  she  speaks  of 
them  with  accuracy,  and  describes  one  of  them  as  consist- 
ing of  the  policy ;  indeed  I  understand  it  now  to  be  ad- 
mitted at  the  bar,  on  the  part  of  the  PlainiiflT,  that  no 
relief  can  be  had  against  Mr.  Blackwood;  he  is  not  guilty 
of  fraud,  or  of  any  actual  breach  of  trust ;  he  was  liable, 
no  doubt,  for  his  neglect,  and  was  responsible  from  the 
moment  when  he  knew  what  had  taken  place,  and  ought 
at  once  to  have  put  himself  into  activity,  but  tlie  Plaintiff 
chose  to  release  him,  and  he  gave  her  a  valuable  con- 
sideration for  that  release* 

But  it  is  said,  why  is  not  the  Plaintiff  to  have  relief 
against  Colonel  Leslie's  estate  ?  He,  no  doubt,  was  bound 
in  respect  of  the  breach  of  trust,  and  he  or  his  personal 
representative  might  have  been  made  responsible,  if  the 
Plaintiff  had  not  estopped  herself  from  the  relief  which  she 
DOW  seeks.  I  do  not  rely  upon  the  technical  ground  of 
the  release  of  one  trustee  operating  as  a  release  to  the 
other,  but  I  decide  upon  the  substance  and  merits  of  the 
ease.  If  two  trustees  are  liable  for  a  breach  of  trust,  and 
ihe  cestui  que  irusi  says  to  one,  "I  release  you  from  all  lia- 
bility in  respect  of  certain  securities,  and  I  am  willing  to 
allow  the  money  to  remain  upon  those  very  securities,**  the 
case  does  not  rest  upon  mere  technical  grounds;  if  she 
had  said  to  Mr.  Blackwood,  ^*  I  release  you,  but  I  do  not 
intend  to  accept  the  securities,  or  to  give  up  my  right  to 
make  Colonel  Leslie  answer  for  his  default,'*  the  question 
would  have  been  a  different  one,  and  I  am  not  called 

TOL.   IV.  2  K 
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1843.  upon  to  consider  it    As  the  caseslandSyl  think  h  Ter^ 

Blackwood  ^^^^^  ^^^^  ^^^  ^^^  of  Jaly,  1839,  operated  not  onlj  as  t 

B0SSOWE8  ^^^^^^  of  Blackwoodj  but  also  as  an  aceeptanoe  by  die 

^  - —  Plaintiff  of  the  securities. 

Judj^menf, 

It  does  not  appear  that  the  Pliun tiff  has  any  great  res- 
son  to  complain ;  one  of  the  securities  b  represented  to 
be  most  desirable,  the  debtor  being  a  gentleman  of  con- 
siderable property ;  and  the  other  is  secured  by  a  policy 
of  insurance,  upon  which  several  bonuses  have  been  de- 
clared, exceeding  considerably  the  sum  intended  to  be 
insured.  It  is  stated  that  the  Insurance  Office  would  at 
present  give  a  sum  of  400M.  for  the  policy,  and  if  the 
Plaintiff  chooses  to  keep  the  policy  on  foot,  the  sum  she  win 
receive  must  be  much  larger.  The  Pldntiff,  therefore,  has 
suffered  no  damage ;  if  she  ever  could  have  impeached  the 
transaction,  she  has  precluded  herself  from  doing  so 'by 
her  own  acts.  I  apprehend,  therefore,  that  her  right  to 
relief,  as  against  these  parties,  wholly  fails;  and  the  ques* 
t(on  then  is,  has  she  any  right  to  relief  against  Mr. 
Borrowes;  he  was  not  a  trustee,  but  he  acted  as  her 
friend,  and,  perhaps,  may  be  considered  to  have  been  in 
some  sense  her  solicitor,  but  the  whole  transaction  wss 
carried  on  by  the  London  solicitors,  and  there  is  nothing 
to  charge  him ;  he  was  but  an  agent,  and  the  agent  of  the 
trustees  only,  and  as  the  trusteea  are  not  responsible,  how 
'  can  I  hold  the  agent  to  be  responsible  ?  The  Plaintiff, 
by  her  own  acts,  has  precluded  herself  from  impeaching 
the  conduct  of  the  principal,  how  then  can  she  affect  the 
agent  ? 


It  would  seem  to  be  almost  of  course  to  dismiss  tbti 
bill  with  costs,  but  there  has  been  such  irregularity  in  the 
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«oiidaetof  the  aaSe,  and  tbfi  circumstances  connected  with        1843. 

It  appear  to  have  repaired  so  much  investigation,  that  my  blackwood 

opmion  i»  I  ought  to  diflmiss  Che  bill  without  costs.  Bobsowes. 


SPUNNERt?.  DWYER. 

May  27. 

J) AVID  LYNCH,  the  testator  in  this  cause,  duly  made  ^^^^"J^^ 
liis  wUl,  beariog  date  the  20tb  of  August,  1802,  and  there-  ;;;;dVn^e!thi^'' 
by,  after  reciting  that  he  had  three  grandsons,  for  whom  ^^^^^''^  "^^J 
lie  intended  to  make  a  provision,  viz.,  Michael  and  David  grandson  x,, 

*  and  his  farms 

Jaynch,  80B8  of  the  said  testator's  eldest  son,  Thomas  of  B.  and  c, 

with  the  re- 

Jjgmh,  and  James  Shaughnessy,  the  eldest  son  o{  James  maining  two- 
Shaugknessy  of  Ballybricken,  and  Catherine  his  wife,  who  residue  of  his 
was  the  daughter  of  the  testator,  devised  and  bequeathed  ^^^^^^  y.  * 
his  property  in  the  terms  following,  viz. :  "  I  give,  devise,  "qu^i^to 
and  bequeath  my  farm  of  Bantabee  to  my  Si'^^^^^'^  qu^^'^^  "^J 
Michael  Lynch^  and  every  kind  of  stock  thereon,  to-  ^^  ^^^  ^^^^ 

^  "^  her  life,  by  his 

gether  with  the  one-^third  part  of  every  other  property  »u<i  three 

grandsons, 

that  I  DOW  possess  or  am  entitled  unto^    I  leave  and  de-  share  and  share 
vise  my  farm  of  Lackanagour,  and  the  stock  of  every  kind  farms  of  A., 
thereon,  to  my  grandson  David  Lynch,  and  also  my  farm  ^'Jre  held  an- 
ofLisduane,  with  the  stock  also  thereon,  together  with  f/^^'^J*^^* 
one-third  of  my  said  property,  of  every  bind  and  nature  *ff**i°'tu®t  i,j, 
whatsoever,  as  aforesaid.    I  leave,  devise,  and  bequeath  »»<*  grandsons, 

or  their  heirs, 

the  farmof  Ballyconnealy,  and  the  mill  adjoining  the  same,  '*  o°  ^^^  ^^  ^^ 

any  lease,  were 

and  all  the  stock  thereon,  to  my  grandson,  James  Sliaugh^  to  be  equal  suf- 
ferers, pursuant 
to  their  re- 
spective proportions."  The  testator,  at  the  time  of  making  his  will,  and  at  the  time  of  his  death, 
witoalaoieiied  for  two  lives  of  the  fkrm  of  Blacka<sre,  which  passed  under  the  will  as  part  of 
his  residuary  property : — 

HM^  that  OD  Uur  fan  of  the  leases  under  which  A.,  B.,  and  C.  were  held,  a  purchaser  of 
Blaekacre  would  not  be  liable  to  a  demand  for  contribution ;  for  that  the  true  construction  of 
the  ijli«iHr  deelarlBg  thait  the  grandsons  were  to  be  equal  sufferers  on  the  fall  of  any  lease,  was 
that  which  confined  its  operation. to  the  leases  specifically  mentioned  and  devised  by  the  wilL 

2k2 
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nessy,  together  also  with  the  oue-third  part  of  every  other 
property  that  I  die  possessed  of,  with  remainder  to  the 
rest  of  the  issue  of  the  said  Catherine^**  And  the  testator 
thereby  directed  that  the  said  Thomas  Lynch  should  pos- 
sess and  enjoy  the  lands  so  devised  to  his  sons  Michad 
and  David,  until  they  should  respectively  attain  their 
ages  of  twenty-one  years ;  and  that  James  Shaughnessg, 
and  Catherine  his  wife,  should  possess  and  enjoy  the 
lands  so  devised  to  James  Shaughnessy  the  younger,  their 
son,  until  he  should  attain  the  age  of  twenty-one  years. 


The  testator  also  thereby  gave  an  annuity  of  18/.  per 
annum  to  his  wife,  which  he  directed  should  *'  be  paid 
unto  her  during  her  life,  by  my  said  three  grandsons,  share 
and  share  alike,  or  by  their  executors,**  and  then  pro- 
ceeded thus :  '<  I  order  and  direct,  that  in  case  my  grand- 
son, David  Shaughnessy^  should  not  enjoy  or  receive  any 
of  the  property  hereby  willed  to  his  brother  James,  that 
in  such  case  300/.  may  be  put  out  at  interest  immediately 
after  my  decease  for  his  use,  and  to  be  paid  to  him,  with 
the  interest,  after  he  attains  his  age  of  twenty-one  years, 
and  behaves  himself  dutifully  to  his  parents,  otherwise  to 
remain  as  first  bequeathed  to  my  three  grandsons;  the 
said  sum  to  be  deducted  equally  from  and  out  of  the  pro- 
perty herein  first  bequeathed  to  my  three  grandsons,  who, 
or  their  heirs,  on  the  fall  of  any  lease,  are  to  be  equal 
suflferers^  pursuant  to  their  respective  proportions." 


The  lands  of  Lisduane,  mentioned  in  the  will,  were 
held  by  the  testator  for  an  unexpired  term  of  years ;  the 
other  lands  which  he  devised,  nominatim,  were  held  un- 
der leases  for  lives,  in  each  of  which  one  life  was  in  exist- 
ence at  the  time  of  making  his  will.    The  testator  was 
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also  then  seised  of  the  kods  ofGraigue,  under  a  lease  for  1848. 

three  liTes,  dated  the  SOth  of  July,  1793,  two  of  which  were  spummbb 

im  ^mte  at  the  date  of  the  will»  and  at  the  time  of  the  Mas^  i>wrBi. 
Jter*^  rep^t  in  the  present  cause. 


.i^tttemtmt* 


'Fhe  testator  died  shortly  after  the  date  of  his  will,  and 
bis  fthree  grafidsbns  entered  into  possession  of  the  proper- 
ti^m^  to  which  they  were  respectively  entitled  under  the 
will. 

In  the  year  1811,  the  lease,  under  which  the  lands  of 
Llsduane  were  held,  expired,  and  it  appeared  from  the 
Mci«ter*8  report  in  this  cause,  that  David  Lynch^  the  de* 
^»oc  in  those  lands,  received  contribution  for  the  loss 
^^m  Michael  Lynch  and  James  Shaughnessy,  down  to 
.diiB  year  1821,  when  he  became  an  insolvent  debtor. 

Sy  indenture,  dated  the  8th  of  May,  1815,  Mic/iael 

^Sfneh^  in  consideration  of  150/.,  assigned  his  undivided 

'^irt  share  of  the  lands  of  Graigue  to  David  Lynch. 

^'^^crtly  after  the  date  of  that  assignment,  David  Lynch 

^turied  Mary  Power,  and  by  the  settlement  executed 

^tHm  that  occasion,  after  reciting  his  interests  under 

^H«  will  of  his  grandfather,  and  his  right  to  contribu- 

^on  in  consequence  of  the  expiration  of  the  lease  of 

vjsduane,  he  conveyed  the  farm  of  liachanagour,  his  two 

Undivided  third  parts  of  Ghraigue,  and  his  said  right  of 

pOBtribution,  to  trustees,  upon  trust  for  himself  for  life, 

then  to  pay  100/.  per  annum  to  his  intended  wife,  Mary 

Power,  for  her  life,  by  way  of  jointure,  and  to  raise  a  sum 

of  1500/.,  with  interest,  for  the  issue  of  the  said  intended 

snarriage. 


4ao 


1843. 


SiaUmma. 


CASES  IN  CHANCERY. 

By  metne  assignment  the  lands  of  Graigoe,  subject  t» 
the  rights  of  Mary  Lynch,  became  subsequently  Tested  is 
John  Stephen  Dwyer,  the  Defendant  in  this  cause.  David 
Lynch  died  on  the  6th  of  June,  1832,.  leaving  his  widow, 
Mary  Lynch,  him  surviving. 


The  present  suit  was  instituted  to  obtain  payment  of 
the  debts  of  Dwyer^  by  a  sale  of  his  property,  and  aecofd- 
ingly  a  decree  for  that  purpose  was  pronounced,  and  mh 
der  that  decree  the  lands  of  Graigue  were  sold. 

A  reference  was  directed  to  the  Master  to  inquire  and 
report  concerning  the  rights  of  Mary  Lynehy  and  the 
Master  having  proceeded  with  that  reference,  found  that 
her  jointure  of  100/.  a* year  was  well  charged  on  two-thirds 
of  the  lands  of  Graigue,  and  that  the  remaining  third, 
with  other  lands,  was  liable  to  contribution  under  the 
trusts  of  the  will  of  the  testator. 


To  this  report  exceptions  were  taken  by  the  nuntiff 
in  the  cause,  and  having  been  allowed  by  His  Honor  the 
Master  of  the  Rolls,  the  case  now  came  on  to  be  heard 
before  the  Lord  Chancellor,  upon  the  application  of  Mary 
Lynch,  who  appealed  from  the  decision  of  the  Master  of 
the  Rolls. 


Argument,         Mr.  Pigot  and  Mr.  Close,  for  the  Appellant. 

The  rights  of  Mary  Lynch,  in  reference  to  contributioii 
under  the  will  of  the  testator  in  this  case,  were  correctly 
found  by  the  Master's  report.  Two  objections  to  that 
report  have  been  relied  on,  the  first  is,  that  the  charge 
for  contribution  is  void,  upon  the  ground  of  remoteness ; 
the  second  objection,  and  that  which  was  adopted  by  the 
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Mttiter  of  the  RoIIh  iflf  that  the  ckuie  of  the  testator's 
will,  by  which  that  charge  was  created,  is  void  for  uncei^ 
taioty.  The  first  of  these  objections  may  be  very  shortly 
disposed  of»  by  referring  to  the  nature  of  the  tenure  under 
which,  the  property  u  held,  for,  as  the  leases  thcmseWes 
were  denuses  for  Ures  in  being,  a  right  of  contribution, 
which  b  directed  to  operate  immediately  upon  the  deter- 
mination -of  any  of  those  leases,  cannot  be  too  remote. 
With  iregard  to  uncertainty,  the  will  is  not  more  difficult 
to  interpret  than  untechnical  instruments  generally  are. 
The  testator  evidently  intended  equal  gifts  to  his  three 
grandsoos,  but,  considering  the  uncertain  and  unequal  du- 
ration of  human  life,  felt  that  some  of  the  leases  might, 
and  in  all  probability  would,  determine  before  others,  and, 
consequently,  that  those  benefits  which  he  intended  to 
be  equal  would  then  become  unequal;  and  he  accordingly 
provided  against  that  contingency  by  the  declaration  that 
his  three  grandsons,  "  or  their  heirs,  on  the  fall  of  any 
lease,  are  to  be  equal  sufferers,  according  to  their  respec- 
tive proportions,**  that  is  to  say,  according  to  their  present 
equal  shares,  which  he  intended  should  continue.  His 
Honor,  tlie  Master  of  the  Rolls,  relied  on  the  case  of 
Jtmes  d.  Henry  v.  H(mcock(a)f  but  that  was  the  case  of  a 
legal  demise,  while  here  there  is  a  trust  to  be  executed 
by  this  Court.  At  Law,  perhaps,  the  values  sliould  have 
been  made  to  appear  on  the  face  of  the  instrument,  but 
there  is  not  any  such  principle  in  Equity. 


1849. 

•^ r~- 

Srvmiaa 

«. 

PWTSB. 


.    Mr.  Serjeant  Warreu^  Mr.  Martleyt  and  Mr.  Griffith^ 
for  the  Plaintiff! 
The  clause  is  uncertain  and  void.  The  gifts  are  not  equal, 

(a)  4  Dow.  145. 
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^T^UMt€Mt». 


at  least  their  alleged  equaKty  does  not  appear  tipon  the  toe 
of  the  will  on  the  report^  or  from  anj  evidence  before  tb^ 
Court.    How^  then»  can  the  grandsons  be  equal  sufiere^'^ 
according  to  their  unequal  proportions?    Again,  is  it  i 
uncertain  vhat  part  of  the  testator's  property.  l|e  i 
to  charge  with  contribution  ?    Is  the  stock  of  die  I 
subject  to  it  ?  and  if  so,  how  and  when  is  that  stock  to  i 
valued  i      In  fVood  t.  lng€r$ole{a\  a  testator 
lands  in  three  counties  to  his  three  sons,  and  added,  \ 
if  any  of  his  said  sons  died,  the  one  of  them 
be  heir  unto  the  other.    On  the  death  of  the  eldest  i 
the  land  devised  to  him  was  claimed  by  the  other  two 
but  the  Court  held  that  the  clause  in  question 
pertain  and  void. 


Mr.  C/o«^,  in  reply. 

The  cases  of  Tooke  v.  Hastings{b),  and  RomtdeU  ^^ 
JBr^ary(c),  were  mentioned. 


Judgment. 


The  Lord  Chancellor  : — 

I  feel  some  difficulty  in  disposing  of  this  case,  from  th  -^ 
manner  in  which  it  comes  before  me,  and  from  the  circun^^ 
stance,  that  all  the  parties  interested  in  the  question 
not  before  the  Court. 


It  has  been  contended  that  the  direction  contained  v^^ 
the  will  of  David  Lynch  is  altogether  void  for  uncertainty*^ 
I  do  not  think  so,  although  I  agree  that  it  is  difficult  t-^^ 
effectuate  the  intention  of  the  testator,  or  to  know  how  t^>^ 
deal  with  the  case.  The  testator  seems  to  have  thought  th^  ^ 


(a)"  1  Bul&ta.  61 ;  Cro.  Jac.  260. 
See  Thomason  v.  Moses,  5  Beav.  77. 


(b)  2  Vern.  97. 
(c;  2  Vern.  481. 
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he  had  provicled  equally  for  his  tbree  grandsons,  the  de- 
viteesy  for  by  hismrill  he  dhrects  that  they  shall  bean 
f'  share  and  share  alike,?  the  annuity  charged  in  faTour  of 
his  widow  on  the  gifts  to  them,  without  any  reference  to  the 
value .  of  those  respectiTe  gifts.  And  so  again,  when  pro- 
viding for  a  fourth  grandson  a  sum  of  SOOL,  the  testator 
says,  ''  the  said  sum  to  be  deducted  equally  from  and  out 
of  the  property  herein  first  bequeathed  to  nky  grandsons  :** 
I  tLink  that  the  word  >' equally^  here,  ooupled  with  the 
fact  of  the  testator  having  already  charged  the  annuity  on 
the  several  devises  ^'  share  and  share  alike,^  is  suflScient 
to  shew  that  the  testator  thought  he  had  given  his  grand* 
sons  such  equal  interests,  that  he  might  fairly  throw  upon 
them  equal  charges.  Supposing  thia  to  be  so,  then  we  have 
to  consider  the  words  upon  which  the  controversy  has 
arisen ;  *<  the  said  sum  (the  300/.)  to  be  deducted  equally 
from  and  out  of  the  property  herein  first  bequeathed 
to  my  grandsons,  who,  or  their  heirs,  on  the  fall  of  any 
lease,  are  to  he  equal  sufferers,  pursuant  to  their  respec- 
tive proportions."  Before  the  testator  had  used  the  word 
**  equally/'  now  he  says  they  are  to  be  **  equal*'  sufferers, 
according  to  **  their  respective  proportions^"  The  first 
two  charges  were  to  borne  equally,  without  reference  to 
value.  This  is  the  only  sensible  coniBtruction ;  any  other 
would  be  inconvenient,  and,  by  rendering  a  valuation 
necessary,  would  be  productive  of  great  expense,  which 
the  testator  could  not  have  contemplated  ;  but  when  speak* 
Ing  of  the  loss  occasioned  by  the  fall  of  a  lease^  his  Ian- 
^age  is  different,  and  his  meaning  must  also  be  presumed 
to  be  different.  On  the  whole,  I  am  disposed  to  think 
that  the  true  construction  is,  that  each  grandson  was  to 
bear,  out  of  his  own  proportion,  the  loss  which  should  be 
incurred  by  reason  of  the  fall  of  a  lease  of  any  of  the  lands 
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iDcIoded  in  hia  share,  and  ahoukl  nol  he  •nkhled  ta  any 
contribiuioix  from  the  other  grandsoiM.  Effi»et  canaot  bt 
given  to  every  vord  in  the  clause :.  the  iHirds  are  not  used 
in  their  proper.sense ;  the  clause  seena  to  be  an  affiraa* 
Uw  pregD^t  with  a  negative^  and  in  my.  <9Bibn. rather 
impliei  that  there  should  not  be  sny  coalrilKitioQ* 


If  this  be  not  the  true  construction  of  the  wUl»  it  \ 
a  most  diflScult  case  to  deal  with.  How  can  the  words, 
f'  herein  first  bequeathed  to  nqrUureegraadaons/'  be  tdi^ea 
to  confine  thts  clause  to  the  leases  which  are  ^edficslly 
given  to  each  grand<^hild#  for  all  the  property  ia  disposed 
of  in  one  gift  to  each,  and  these  leases  are  coupled  with 
the  stockt  abd  the  share  of  the  residue  bequeathed  to  each 
grandchild  ?  If  the  clause  be  not  so  confined,  but  should 
be  held  to  extend  to  all  the  property^  either  the  property 
must  be  detained  in  Court,  or  a  valuation  be  set  upon  it ; 
and  not  only  must  the  value  of  the  leases  be  ascertained, 
but  also  of  the  stock,  and  the  residuary  property,  for  they 
are  all  charged. 


The  last  Argument  was  this  :  that  the  clause  does  not 
include  all  the  property,  but  only  the  leases  to  which  the 
testator  was  entitled ;  but  where  in  the  will  is  there  any 
mention  made  of  thb  lease  of  Grajgue,  which  is  now  the 
only  subject  of  dispute  ?  The  lease  is  not  described  as 
such,  or  at  all  particularly  referred  to ;  it  passed  under  tlis 
residuary  gifts.  If,  therefore,  this  clause  is  tabe  confined 
to  the  leases  of  the  testator,  it  must  be  confined  to  those 
which  he  had  specifically  devised,  and  tlien  there  is  na 
doubts  I  will  not  say  that  the  devise  as  to  this  clause  is 
void  for  uncertainty,  but  I  think  that  the  wonla  *'  or  their 
heirs,'*  shew  that  the  clause  must  be  confined  to  the  leasef 
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^^6gMj  gWeDi  and  upon  that  ground  I  affirm  the  order 
&1ic  Master  of  the  Rolls. 

"^^ith  regard  to  the  question,  of  uacertaintyf  the  Courts 
^^ve  gone  so  far  in  yielding  to  objections  upon  this  ground, 
B^t  I  thinks  the  Appellant  would  not  have  much  chance  of 
^Biabing  this  clause.  The  case  of  Doe  v.  Joincille(a)  is 
ilhistration  of  the  length  to  whicb  the  Courts  have 
"^ne,  although  I  must  say  I  think  that  case  a  little  doubtful, 
tsere  a  devise  *'  unto  my  brother  and  sister's  family'* 
^-4  held  void  for  uncertainty  merely  because  the  letter 
^as  not  introduced  after  the  word  '*  brother,"  and  the 
=:^urt  refused  to  supply  the  omissbn. 


I84S. 


SruRvsa 

«. 


Thb  is  not  a  case  for  costs. 


(a)  8  Esst,  172. 


ROSSITER  V.  WALSH.  jJ'^J; 

r  1830,  the  Pkin- 

HE  bill  in  this  case  was  filed  to  set  aside  a  lease  of  the  tiffs,  who  were 

&3rd  of  May,  18S4,  and  stated  the  following  case:  employed  a 

common  tgent, 
to  receive  their 

The  Plaintifisy  M(tria  RossUer,   Caikerine  Rosriier^  renUioidmm' 
I$abeUa  Rossiier,  |tnd  Cecilia  RossUer  Byrne,  were  the  esutei^oneof 
four  daughters  of  James  Rossiter,  apd  upoi^  his^leoease^  re^M^thU^ 
as  his  co-heiressesy  they  became  seised  quasi  in  fee  of  4^^*^^"^ 
the  lands  of  Rosemouni  in  the  county  of  Wexford,  which  •^t®^  ">^«'  • 

general  power 

were  held  by  their  father  under  a  lease  for  three  liises,  with  of  attorney, 

executed  by  the 

covenant  for  perpetual  renewal.  In  the  year  1830,  the  three  who  were 

residentabroad. 
'  In  the  year 
1834,  the  agent 
Iftnled  ie  the  Defendant  (who  acted  at  imder*agent  npon  the  eitate)  A  lease  of  lixteen 
aeree*  aod  executed  same  in  the  name  of  the  fienr  Flaintiifs,  '*  by  Tirtae  of  the  letter  of  attor- 
ney, bearing  date,'*  fce.  At  this  period  the  agent  was  in  embairassed  clrcii^Mtances,  and  very 
ihortty  «fterwarda  he  absconded  from  the  country.  Upon  a  blU  SM  by  Uie  four  sisters  im* 
pMdibv^  the  leue  :-^J7ef<^  aiat  it  oould  not  be  sustained. 
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PlaintiflTs-^three  of  whom,  MariOf  CtUherme,  and  bMla^ 
resided  abroad — employed  Mr,  John  ArckbM  as  their 
land-agent :  and  Archbold,  who  was  a  near  relative  of  the 
Plaintiffs/ a^d  was  alleged  to  be  a  person  in  whomtb^ 
Plaintiffs  reposed  much  confidence)  having  representee^ 
that  a  power  of  attorney  was  necessary  to  enable  him  t^^ 
ihanage  the  prbperty,  a  power  of  attorney  was  executed  c^*^^ 
the  16th  of  July,  183S,  by  three  of  the  Plaintiffs,  JHoric^t 
Catherine^  and  Isabella^  authorising  ArchboU  to  m^na^^'^ 
the  estate,  and  t6  contract  &r  atid  execute  leases  And  othc==^ 
deeds  which  should  be  necessary  for  said  pur^oii^. 


U' 


The  Defendant,  John  Wabh^  was  -employed  as  a'sul 
agent  or  assistant  to  ArchboU;   and   he   acted   as 
land-steward  or  bailiff*,  transacting  matters   connect 
with  the  estate,  such  m  answering  letters  written  t 
him,  as  being  resident  upon  the  lands,  or  transmittin. 
the  rents  of  the  tenants,  when  it  did  not  suit  the  conve 
nience  of  ArchboU  to  go  to  the  lands  in  person. 


The  lands  of  Rosemount,  prior  to  the  year  18S3,  wer    "^^ 
held  by  Mr.  Waisony  at  a  rent  of  4/.  per  acre.    Waiso^^^^ 
having  becoikie  involved  in  pecuniary  difficulties,  gave  u    -^P 
the  possession  of  the  lands,  whereupon  Walsh  becam^""^^ 
tenant  from  year  to  year  to  about  sixteen  acres. 


In  the  year  ISSl*,  ArchboU  executed  to  the  Defendan^r^^'^ 
Walsh  the  lease  in  question :  this  lease  bore  date  the  23ri^^^ 
of  May,  1834,  and  was  expressed  to  have  been  made  be^^^ 
tween  the  four  sisters  of  the  oue  part,  and  the  Defendant^^^ 
John  Walsh,  of  the  other  part :  it  purported  to  convey  t^^^ 
Walsh  sixteen  acres  of  the  lands  of  Rosemount,  for  th^^ 
term  of  one  life,  or  thirty-one  years,  whicheyec  should  lasC 
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the  longest,  at  the  yearly  rent  of  64/. ;  and  it  contained. a 
covenant,  binding  the  Plaintiffs,  their  heirs  or  assigns,  to 
add  ten  years  to  the  said  term,  if  the  Defendant,  his  heirs 
or  assigns,  should  at  any  tintie,  during  the  continuance  of 
the  said  term,  require  them  so  to  do.  The  lease  was  exe- 
cuted by  Archboldf  "  by  virtue  of  a  letter  of  attorney  from 
the  said  Maria  RossUer,  Catherine  Rostilery  Isabella 
RoMsiier^  and  Cecilia  Rosdter  Byrne,  bearing  date  the 
15th  of  July,  1833:**  and  almost  immediately  after  the 
execution  of  the  lease,  Archbold,  who  bad  become  embar- 
rassed, absconded. 


1843. 

1 

Boss  ITS  B 
V. 

Walsh. 
StattnunL 


The  bill  charged  that  though  Archbold  and  Walsh  were 
in  the  habit  of  frequently  communicating  with  the  Plaintiff, 
CeciUa  Rossiter  Byrne,  who  resided  near  Dublin,  with  res- 
pect to  various  proposed  leases,  and  other  matters  relating 
to  the  management  of  the  estate,  yet  that  neither  the  said 
Plaintiff,  Cecilia,  or  any  of  the  other  Plaintiffs,  were,  either 
directly  or  indirectly,  made  acquainted  with  the  execution 
of  the  said  lease :  but  that,  on  the  contrary,  the  same  was 
studiously  concealed  from  them  until  after  Archbold  had 
left  the  country. 


The  bill,  charged  that  the  lease  was  made  at  a  gross 
undervalue;  that  the  lands,  which  were  of  valuable  quality, 
being  in  the  vicinity  of  New  Ross,  and  adjoining  the  River 
Barrow,  were  well  worth  a  rent  of  1081.  4s. ;  that  the 
part  demised  was  situated  so  as  greatly  to  prejudice  the 
value  of  the  remainder  of  the  property,  which  consisted 
partly  of  upland  and  partly  of  pasture  lands ;  that  the 
Defendant  was  fully  aware  of  the  value  and  circumstances 
of  said  lands ;  that  he  was  acting  in  a  fiduciary  character 
with  respect  to  the  Plaintiffs,  and  ought  to  have  assisted 
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^Q^^*        in  proteeting  their  iuterestsi  inttead  of  frauduleDtly  colte» 
BossiTBB      ding  with  Arckbold  to  fake  advantage  of  them. 


Walsb. 


The  bin  alto  charged,  that  the  power  of  attorney  undei 
which  Arehbold  acted  was  never  executed  by  tbe  PlaiotilF, 
CeeUia  RossUer  Byme,  nor  had  she  in  any  ndanner  eiwr 
authorized  the  executicm  of  the  lease ;  and  that  both  Arck- 
boUtLnd  the  Defendant  were  folly  aware  thereof  at  the  time. 

The  bill  prayed  that  tbe  lease  might  be  declared  fraadn* 
lent  and  void :  and  for  an  account  of  the  rents  of  the  lands 
comprbed  therein  received  by  the  Defendant,  or  which 
without  wilful  defatdt  he  might  hate  received,  from  the 
time  he  went  into  possession :  and  that,  in  taking  sach 
account^  the  Defendant  might  be  charged  with  the  foil 
and  utmost  yearly  rent  which  the  lands  might  have  pro» 
duced,  if  let  to  a  solvent  tensnt. 

The  Defendant,  fVaUk,  by  his  answer,  admitted  that 
he  occasionally  acted  as  land-steward  or  bailiff  under 
Arehbold^  and  in  obedience  to  his  orders,  but  denied  that 
he  occupied  any  confidential  situation  in  relation  to  the 
Plaintiffs,  or  filled  any  character  which  disqualified  him 
for  treating  for  the  lease  in  question :  he  stated  that  he 
had  never  in  any  manner  concealed  the  fact  of  such  lease, 
and  that,  on  the  contrary,  the  PlaintifF,  Cecilia  Rointer 
Byrne,  must  have  been  folly  aware  of  said  lease  having 
been  made,  inasmuch  as,  upon  ^atooit*^  giving  up  the  pes^ 
session  of  the  lands,  he  entered  into  the  poasesaion  of  tbe 
sixteen  acres,  as  tenant  from  year  to  year,  and  as  such,  oc- 
cupied the  said  lands  at  the  same  rent  paid  by  Watson^  with 
the  full  knowledge  and  consent  of  the  PlaindflT,  CeciBo^ 
The  Defendant  by  hb  answer  admitted  that  the  lands  were 
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&  Taluable  quality,  bat  denied  that  the  rent  reserved' by 
2  lease,  which  was  in  point  of  fact  4/.  per  ncM,  was  not 
^  full  value,  or  that  a  higher  rent  could  have  been  pro- 
ned  iTor'  aanie  lands  from  a  solvent  tenant;  he  posi- 
^ly  denied  that  he  gave  to  Archbold  any  consideratioiis 
c^iiniary  or  otherwise,  in  order  to  induce  him  to  execute 
3^  lease  in  question :  and  he  submitted  that  this  lease, 
.m  8  made  at  full  value,  and  executed  as  it  had  been  by 
*^:hbold  for  three  of  the  Plaintiffs  by  virtue  of  the  power 
attorney,  and  for  the  fourth  with  her  full  knowledge, 
L9  a  good  and  valid  instrument. 

"IThe  evidence  of  the  witnesses,  who  were  examined  as 
"^alue,  was  conflicting :  but  as  the  case  was  not  decided 
^on  this  pcnnt,  it  is  not  necessary  to  refer  to  that  evi- 
'Hce  particularly. 

With  respect  to  the  fieict  of  knowledge  ^f  the  lease  by 
^oeilia  Rossiter  Byrnes  the  Defendant  gave  in  evidence  a 
^eeipt  signed  by  Cecilia  Rossiter  Byrne,  for  82/,  received 
*om  John  WaUh,  **  being  the  amount  of  half  a  year's  rent 
ue  to  the  Misa  Rassiters  and  Mrs.  Byrne,  as  tenant  of  die 
xteen  acres  holding  of  the  lands  of  Rosemoont,  due  and 
ading  the  Ist  of  May,  1837." 

The  testimony  of  Archbold,  who  was  examined  on  the 
art  of  the.  Defendant,  was  also  read  to  the  effect  that  he 
ad  not  any  written  authority  from  Mrs.  Byrne,  but  that  he 
onsulted  her,  and  communicated  with  her  on  the  subject 
f  said  lease,  and  that  under  her  verbal  directions,  and 
ith  her  full  sanction,  he  executed  same. 


Mr.  Serjeant  Warren,  Mr.  Brewster,  and  Mr,  Gayer, 
\T  the  PUuntiffs. 
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CASES  IN  CitANCERY, 
Mr.  Richard  Moorcf  Mr.  Hartley ^  and  Mr.  GecrgtM 


RossiTBB      tbe  DefendanU 


Walsh. 


Argum€nt.  '^^  following  cases  Were  cited :  Harris  ▼.  TremenkeeMp!^ 

Lard  Selsey  v.  Rhoades{b),  Molony  v.  Kenuxn{c). 


Judgment.     The  Lord  Chancellor:— 

In  this  case  it  appears  that  four  }ac1ies,  who  are  the 
Plaintiffs,  were  entitled  to  the  lands  included  in  the  lease  in 
question.  Three  of  them  were  resident  abroad,  and  one 
them,  Mrs.  Byrne,  who  was  a  widow,  resided  in  this  coon* 
try.  In  1830,  upon  the  death  of  a  Mr.  Rossiier,  who  bad 
been  the  agent  of  these  ladies,  one  of  them  wrote  from 
abroad  to  Mr.  ArcKbold,  who  was  a  relation  of  the  family^ 
stating  that  it  was  the  wish  of  all  parties  that  he  shottM 
act  as  their  agent  Mr.Archbold,  having  been  appointed 
agent, required, and  ultimately  obtained,  a  power  of  attor* 
ney  to  enable  him  to  execute  such  leases  as  might  be  re« 
quired  for  the  judicious  management  of  the  property* 
This  power  of  attorney  was  signed  by  the  three  sisters, 
who  were  abroad,  but  not  by  Mrs.  Byrne,  who,  however^ 
was  in  constant  communication  with  Arehbold  respectinff 
the  property.  In  this  way,  Arehbold  represented  the  four 
sisters.  He  was  the  regularly  appointed  attorney  of  the 
three,  and  he  was  in  fact  the  agent  of  the  fourth,  and  they 
all  together  constituted  his  principal. 

At  this  time  Arehbold  was  residing  in  Waterfprd,  at 


(a)  15  Ves.  34.  (c)  Ante,  vol.  ii.  p.  31. 

(&)  2Sim,acS.  41;lBligb,  1. 
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snsiderable  distance  from  the  lands,  and  he  required 
under-agent  to  assist  him.  Accordingly  fValsh,  the 
lent  Defendant,  was  appointed  :  and  it  appears  that  he 
id  the  character,  not  of  a  mere  bailiff  or  driver  upon 
estate,  but  of  a  sub-agent  acting  under  Archbold:  the 
era,  which  have  been  read  in  evidence,  shew  that  he 
limed  the  character  of  agent,  communicating  at  times 
idly  with  Mrs.  Byrne^  and  advising  with  her  as  to  the 
ants.  The  lands  of  Rosemount,  of  which  the  lease  in 
!8tion  comprised  a  part,  contained  in  the  whole  nearly 
-hundred  acres,  and  produced,  all  round,  about  4/.  per 
^  They  had  been  held  by  a  person  named  Watson^ 
>  had  become  embarrassed,  and  quitted  the  country, 
Walsh  (and  this  is  a  most  important  feature  in  the 
0,  became  tenant  from  year  to  year  of  a  part  of 
it  bad  been  so  held.  The  amount  of  rent  paid  per 
\  for  this  portion  was  equal  to  what  had  been  paid  by 
Uon  per  acre  for  the  whole  of  what  he  held.  It  is  said 
;  this  valuation  was  unfair,  inasmuch  as  the  land  which 
Ish  held  consisted  principally  of  lowland  :  whereas 
lion  had  in  addition  a  considerable  quantity  of  upland, 
ch  would  render  the  average  rent  paid  by  him  for  the 
>le  more  adequate  to  the  value.  It  clearly  was  not 
rovident  management  to  make  such  a  division  of  the 
a:  the  value  of  the  upland  was  increased  when  held 
I  the  lowland,  and  the  two  should  have  been  let  toge- 
',  so  as  to  enable  a  man  to  farm  to  advantage ; 
as  to  the  question  of  value,  if  as  a  juror  I  were  ob- 
1  to  come  to  a  conclusion  upon  the  evidence,  I  should  be 
pelled  to  say  that  the  full  value  had  not  been  given.  Still 
rent  reserved  is  not  much  below  the  real  value.  Most 
le  witnesses  seem  to  rest  the  damage  upon  the  fact  of 
portion  of  the  property  having  been  cut  out  from  the 

)L.  IV.  2  L 
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UOSSITSB 
P. 

Walsh. 
Judgment. 


testy  rather  than  upon  any  deficiency  in  the  amount  of  the 
actual  rent.  It  is  clear»  however,  that  the  ouuick 
value  was  not  given.  But  if  Archbcld  had  acted  with 
good  faith,  if,  with  care  and  caution,  he  had  acted  forbb 
employers  as  he  would  have  done  for  himself,  I  do  not 
think  that  the  evidence  of  value  would  be  deemed  Bucho 
to  affect  the  lease. 

There  is  this  peculiarity  in  the  case,  that  tk 
Defendant,  Walsh,  was,  with  the  knowledge  of  Ma 
Byrne,  tenant  from  year  to  year  at  the  precise  teat 
which  he  now  pays  under  the  lease.  Archbold  b;  hit 
evidence  seeks  to  fix  Mrs.  Byrne  with  the  koov- 
ledge  of  what  took  place,  in  relation  to  the  tenancy  of 
fValsh:  but  there  is  no  evidence  as  to  the  manner 
in  which  fValsh  became  tenant  in  lieu  of  fVaUoni  nor 
does  it  appear  distinctly  that  the  letting  under  this  im- 
peached lease  was  ever  communicated  to  her»  Inadditioo 
to  this,  the  lease  is  peculiar  in  its  form :  it  is  not  only 
for  a  term  certain,  a  life  or  thirty-one  years  I  think, 
but  it  contains  a  covenant  on  the  part  of  the  lessors, 
that  they  will,  on  the  demand  of  this  party — the  mere  bailiff 
on  the  estate — grant  an  additional  term  often  years  more* 
Now  where  is  there  any  mutuality  in  this  stipulation? 
There  was  no  reason  for  it.  No  one  can  suggest  that  a 
smaller  rent  than  4/.  per  acre  ought  to  have  been  obtained 
for  the  farm.  Again,  there  is  no  restriction  imposed  upon 
the  tenant  as  to  the  manner  in  which  he  should  be  at 
liberty  to  treat  the  property*  Waish,  in  some  of  his  let- 
ters to  Mrs.  Byrne,  speaks  of  the  course  of  husbandry 
that  ought  to  be  adopted.  After  this,  when  the  very  heart 
of  the  land  was  about  to  be  let  to  himself,  one  would 
naturally   expect  to  find   some   covenant   not  to  break 
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ip  the  latid  and  let  it  out  in  con-acre,  and  thereby  reap 
■normous  profits  at  the  expense  of  the  landlord :  but 
here  is  no  such  restriction  in  the  lease ;  nothing  beyond 
;he  ordinary  covenant  to  keep  the  demised  property  in 
{ood  repair  and  condition.  Can  I,  then^  say,  that  this 
iras  a  provident  lease?  Clearly  not:  it  was  a  highly  im- 
provident one  :  but  still,  if  granted  by  a  party  having  due 
power,  and  valid  at  law,  I  could  not  disturb  it.  But  is 
iQch  tlie  case  here  ?  Three  of  the  persons  interested  in 
the  property  execti ted* a  power  of  attorney  to  Arehboldy 
nithorizing  him  to  grant  leases ;  the  power,  it  is  true,  was 
to  enable  him  to  act  in  concurrence  with  Mrs.  Bt/tite, 
brthe  parties  were  all  acting  together,  and  there  was 
Ro  ^fision  of  interest;  Archbold  was  as  much  the 
igentofthe  three  sls  o(  Mrs.  Bt/me  ;  but  still  this  power 
rf  attorney  was  never  executed  by  Mrs.  Byrne.  Arch- 
Wrf,  when  he  came  to  deal  with  the  property,  did  not 
ttwme  a  power  over  three-fourths  only  ;  he  demised  all ; 
nwl  the  lease,  in  the  witnessing  part,  purports  to  be  exe- 
Jttted  by  Archbold,  **  by  virtue  of  a  letter  of  attorney"  from 
fcc  four  sisters,  "  bearing  date  the  15th  of  July,  1833." 
Hit  he  had  no  such  power  of  attorney  from  Mrs.  Byrne ; 
od  as  to  her,  therefore,  the  relief  sought  is  quite  of  course. 
low,  then,  is  the  lease  to  stand  as  against  the  other  par- 
^?  Is  it  to  be  reformed,  and  three-fourths  retained,  or 
'  be  cancelled  altogether,  and  the  three-fourths  to  be  re- 
iaiised  to  the  Defendant?  Looking  at  the  substance  of 
e  contract,  and  the  meaning  of  the  parties,  Archbold 
eant  to  lease  the  entire  of  the  property,  and  fValsh  to 
itain  a  demise  of  the  whole ;  but  Archbold  had  no  power 
do  what  he  assumed  to  do :  yet  he  meant  to  do  this  or 
ptfaing,  and  the  tenant,  in  like  manner,  only  intended 
take  all.  It  would  be  injurious  to  the  lessors  to  allow 
2l2 
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the  lease  to  operate  over  three  undivided  shares.  The  lease 
cannot  operate  as  intended  by  the  parties,  and,  therefor^* 
having  regard  to  the  circumstances,  cannot  have  any  op*^* 
ration  at  all. 


When  I  look  at  the  situation  of  the  parties,  and  the  tic3C^€ 
when  this  lease  was  executed;  when  I  find  that  Archbc^M^ 
was,  at  that  period,  in  pecuniary  embarrassments;  tbma 
within  a  very  short  time  afterwards — in  the   foUowEr^^ 
month,  I  believe — he  left  his  residence  in  Waterford,  slzk  « 
absconded;  I  must  say  that  his  conduct  prevents  me  irovi 
placing  any  confidence  in  his  acts.    When  he  execute^cf 
the  lease,  he  must  have  forgotten  his  power,  and  he,  itm  < 
principal  agent,  granted  it  to  his  under-agent,  just  at  thr« 
moment  when  he  was  about  to  quit  the  country.    Uod^  j 
these  circumstances,  I  think  that  this  is  a  case,  in  which    ^m 
Court  of  Equity  is  bound  to  interfere.   I  do  not  rely  up(^Ki 
the  deficiency  of  value,  and,  therefore,  I  shall  give  noacr- 
count  for  the  time  past ;  but  my  decree  is,  that  the  leis-^ 
be  given  up  to  be  cancelled,  and  that  the  Plaintiffi  b^ 
forthwith  put  into  possession ;  the  Defendant  is  to  pai/ 
all  rent  due  to   the  day  of  giving  up  possession,  and 
also  the  costs  of  the  suit. 


Dteree. 


Decree  the  lease  bearing  date  the  23rd  of  May,  1834, 
in  the  pleadings  mentioned,  to  be -given  up  to  the  Plaio- 
tiffs  to  be  cancelled,  and  let  the  Plaintiffs  be  put  forthwith 
into  possession  of  the  lands  and  premises  comprised  in 
said  lease  ;  and  if  necessary  let  an  injunction  issue  for  that 
purpose.  Let  the  Defendant  pay  to  the  Plaintiffs  the 
amount  of  rent  which  shall  be  due  at  the  time  of  giving 
up  possession  of  said  premises,  after  all  just  credits  and 


CASES  IN  CHANCERY.  406 

mranceB,  and^  if  necessary,  refer  it  to  the  Master  to        1843. 

^*— — f " 

^  an  account  of  the  sum  so  due  to  said  Plaintiffs ;  and     rosbitck 

the  Defendant  pay  to  the  Plaintiffs  the  costs  of  this      wauh. 


Reg.  Lib.  88,  fol.  109,  1848. 


Decree. 


LEADER  V.  AriEARNE. 


June  10. 


JLLEN  HAYES  was  seised  in  fee  simple  of  one-sixth  Avendor  being 

•eised  in  fee  of 

Lre  of  the  lands  of  Drumgowna,  and  was  possessed  of  lands,  subject 

to  annuities 

^^izth  share  of  the  lands  of  Byrrens,  held  for  a  long  ^vhich  she  had 
Ra  of  years :  William  ScanneU^  her  son  by  her  first  mar-  attorney  in 
ge,  was  possessed  of  the  other  five-sixth  shares  of  the  of^advances 

•aU^I^  •«..^.«:«A<.  made  and  costa 

Behold  premises.  incurred  by 

him,   agreed  to 
sell  the  lands 

There  were  some  money  dealings  between  EUen  Hayes  *o  ^«  Plaintiff, 

•^  °  ^  "^       stating  to  him 

1  John  and  Matthew  Aheame,  who  were  practising  at-  that  the  gran- 
tee of  the 
neys,  had  done  law  business  for  her,  and  were  charged  annuiUes  would 

join  in  the  Gon« 

the  bill  to  be  money-lenders ;  and  by  indenture,  bear-  veyanoe.    A 
date  the  9th  of  February,  1830,  for  an  alleged  con-  a^cewaswie*^ 
^ration  of  40/.,  Ellen  Hayes  and    miUam  Scanneir^^^^J^  ^^ 
mted  to  a  person  named  William  Mackey^  in  trust  for  P"'®^"*  "«- 

*  ^  ney  was  not 

in  and  Matthew  Ahearne^  a  rent-charge  of  17/.  10*.,  to  P*»<^»  ^"*  P*'' 

^  of  it  was  de- 

payable  out  of  the  freehold  and  leasehold  premises  for  posited  with 

the  attorney, 

r  years ;  and  by  indenture  dated  the  ^th  of  March,  who  had  acted 
K),  for  an  alleged  consideration  of  90/.,  Ellen  Hayes  and  the  PUUn- 
1  WUliam  Scannell  granted  to  Matthew  Aheame  a  rent-  Jjj  his^hands*" 

until  the  lands 
were  discharged 
I  the  annuities.  The  Plaintiff  then  called  on  the  vendor  and  the  grantee  of  the  annuities  to 
iota  a  deed  of  indemnity,  which  the  parties  declined  to  do.  The  vendor  subsequently 
the  lands  to  the  grantee  of  the  annuities,  who  had  actual  notice  of  the  Plaintiff's  couTey- 
.  On  a  bill  filed  to  set  aside  the  second  sale  : — Held,  that  the  vendor  was  justified  in 
ting  the  transaction  between  her  and  the  Pkuntiff  as  incomplete,  and  in  selling  to  the 
tee. 

was  attempted  to  impeach  the  consideration  of  the  annuities,  but  Semhle,  such  a  question 
not  open  to  the  Plaintiff. 
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charge  of  10/.  for  twenty  years,  charged  upon  the  same 
premises. 

stItliZnt.  By  indenture  bearing  date  the  I6ih  of  January,  1832, 
after  reciting  the  deeds  of  February  and  March,  1830, 
and  that  only  64/.  U.  5^d*  had  been  paid  of  the  sum  of 
90/.,  the  consideration  of  the  second  deed,  and  that  costs 
were  due  to  Matthew  Ahearne  ;  and  that  for  the  further 
sum  of  150/.,  EUen  Hayes  and  William  Scannell  had 
agreed  to  grant  to  Matthew  Aheame  an  annuity  of  50/.  for 
sixteen  years,  Ellen  Hayes  and  William  Scannell  granted 
said  annuity  to  William  Ahearne^  and  conveyed  the  said 
lands  of  Drumgowna  and  Byrrens  to  Mathew  Aheamcy 
his  executors,  and  assigns,  administrators,  for  a  term  of 
200  years,  to  secure  the  said  annuity. 

The  bill  charged  that  all  those  annuity  deeds  were 
usurious  and  void,  and  that  the  alleged  considerations 
were  never  paid :  and  it  was  proved  that  the  150/.  was  re- 
tained to  meet  a  demand  for  costs. 


The  rent  of  certain  leasehold  premises,  of  which 
IVilliam  Scannell  was  the  lessee,  having  been  allowed  to 
fall  into  arrear,  an  ejectment  for  nonpayment  of  rent  was 
brought,  and  the  lease  was  evicted.  EUen  Hayes^  who  re- 
sided on  the  lands,  and  William  Scannell  became  anxious 
to  redeem  those  premises,  and  for  that  purpose  attempted 
to  raise  money  by  a  sale  of  her  sixth  share  of  Drumgowna. 
Ellen  HayeSy  in  the  first  instance,  proposed  to  sell  to 
Matthew  Altcarne,  and  then  asked  him  to  procure  a  pur- 
chaser, but  he  declined  to  interfere,  until  certain  costs, 
which  he  alleged  were  due  to  him,  should  be  taxed  and 
paid;  and  by  agreement  it  was  referred  to  an  attorney 
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oained  (fBfien  to  tax   those  costs.    John  and  Matthew        ^^^' 

Aheamct  however,  promised  generally  to  facilitate  the  Lbadek 

sale,  and  to  join  in  the  deed  of  conveyance  to  any  pur-  ahbabm. 

chaser  Ellen  Hayes  could  find.  stlu^ent 

The  costs  were  not  taxed,  but  O'Brien  suggested  that 
Thomas  Leader^  the  Plaintiff,  would  purchase  Drum- 
gowna;  Ellen  Hayes  accordingly  applied  to  him,  re- 
presenting that  if  he  would  purchase,  the  Aheames  would 
release  the  lands  from  their  rent-charges,  and  upon  this 
representation  the  Plaintiff  agreed  to  become  the  pur- 
chaser for  the  sum  of  260/. 

By  deed,  dated  the  30th  of  August,  1836,  EUcn  Hayes 
conveyed  her  share  of  the  said  freehold  lands  to  the  Plain- 
tiff, and  the  deed  was  registered  on  the  3rd  of  the  follow- 
ing month.  This  deed  was  prepared  by  O'Brien^  but  did 
not  contain  any  allusion  to  the  annuities.  The  Aheames 
were  not  made  parties  to  it,  nor  did  it  appear  that  they 
were  at  the  time  aware  of  its  preparation  or  execution. 
No  receipt  for  the  260/.,  the  amount  of  the  consideration, 
was  indorsed  on  the  deed,  but  shortly  after  its  execution, 
100/.,  part  of  the  consideration  was  paid  into  G'BriefCs 
hands,  with  a  direction  from  the  Plaintiff  not  to  pay  it  over 
to  EUen  Hayes  until  the  lands  were  released  from  the  an- 
nuities. A  deed  of  indemnity  against  the  annuities  was  then 
prepared  and  tendered  for  execution  to  the  Defendants, 
who  declined  to  sign  it.  There  was  not  any  evidence  in 
the  cause  to  shew  that  EUen  Hayes  or  Scannell  had  ever 
2»lipulated  to  execute  such  a  deed,  or  that  the  Messrs. 
Ahearne  had  in  any  way  ajriecd  to  release  their  rent- 
cliargcs. 

Immediately  after  the  date  of  the  registration  of  the 
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conveyance  to  the  PlaintiflTy  Ellen  Hayes^  not  having  been 
paid  the  8601.,  or  any  part  thereof,  agreed  to  sell  the  same 
premises  to  the  Aheames  for  300/. ;  and  accordingly,  by  a 
deed,  dated  the  12th  of  September,  1836,  for  the  alleged 
consideration  of  300/.,  she  conveyed  the  lands  to  the 
Aheames.  It  was  charged  in  the  bill,  and  proved,  that  at 
the  time  of  the  execution  of  this  deed  the  Alkeames  had 
express  notice  of  the  conveyance  to  the  PlaintifT,  and  that 
the  consideration  of  300/.  had  not  been  paid ;  the  latter 
allegation,  however,  was  disproved,  and  it  appeared  from 
the  evidence  in  the  cause  that  part  of  the  money  was 
applied  in  the  redemption  of  the  evicted  premises. 


Under  the  foregoing  circumstances  the  present  suit  was 
instituted  by  Mr.  Leader-  against  the  Aheames^  Ellen 
Hayes,  and  ScannelL  The  bill  prayed,  that  the  deed  of  the 
30th  of  August,  1836,  might  be  established,  and  the  Plain- 
tiff  declared  entitled  to  the  lands  thereby  conveyed,  dis- 
charged from  all  claims  of  the  Defendants,  and  that  the 
conveyance  of  the  12th  of  September,  1836,  might  be  de- 
clared fraudulent  and  void  against  the  PlaintifT,  and  tliat 
if  necessary  the  considerations  of  the  annuity  deeds  might 
be  investigated. 


Mr.  Serjeant  Warren,  Mr.  Serjeant  Keaiifige^  and  Mr. 
Bowen,  for  the  Plaintiff. 

Mr.  Pigot,  Mr.  Major,  Mr.  Deas?/,  and  Mr.  Step/iens, 
for  the  Defendants. 


judj/mcnt.      The  Lord  Chancellor  : — 

The  parties  probably  feel  more  anxiety  with  regard  to  the 
costs,  than  to  the  subject  of  the  dispute,  for  if  the  Plaintifi 


Judgment. 
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were  to  obtain  a  decree  in  his  favour,  it  could  only  be  upon        1843. 
the  terms  of  his  paying  to  the  Defendants,  Messrs.  Aheame^ 
d(H)/.,  the  amount  of  the  purchase-money  paid  by  them, 
and  it  is  admitted  that  the  value  of  the  lands  does  not  ex- 
ceed 260/. 

The  transaction  is  a  singular  one.  Mrs.  Hayes  hav- 
ing a  small  freehold  estate,  and  having  also  an  in- 
terest with  Scctnnell^  her  son,  in  a  leasehold  property, 
granted  certain  annuities  to  Messrs.  Aheame.  It  was 
attempted  at  the  bar  to  impeach  those  annuities,  on 
the  ground  of  the  consideration  having  been  tainted 
with  usury ;  but  it  would  not  be  open  to  the  Plaintiff 
here,  in  his  character  of  purchaser,  to  investigate  the 
accounts,  upon  which  the  validity  of  those  annuities 
depends,  even  though  his  bill  had  been  properly  framed 
for  that  purpose.  I  may,  however,  observe,  that  very 
little  money  reached  Mrs.  Hayes^  the  consideration  being 
partly  composed  of  costs,  charged  by  Messrs.  Aheame, 
who  were  attorneys.  Another  leasehold  interest,  of  which 
WilUam  jScatmell  was  lessee,  was  evicted ;  and  in  order 
to  raise  money  for  its  redemption,  Mrs.  Hayes  became 
anxious  to  sell  Drumgowna,  the  freehold  estate.  The 
Aheames  declined  to  become  the  purchasers  themselves, 
but  promised  generally  not  to  stand  in  the  way  of  a 
sale  to  any  one  else.  The  PlaiutiflT  became  the  purchaser 
for  260/.,  upon  a  representation,  as  it  is  alleged,  that  the 
Ahearnes  would  release  the  annuities ;  and  it  is  now  con- 
tended that  the  Afiearftes  are  bound  by  all  that  took  place 
between  Mrs.  Hayes  and  the  Plaintiff.  But  how  does 
the  case  stand  ?  It  is  proved  that  the  Aheames  promised 
generally  to  facilitate  the  sale,  and  to  join  in  the  convey- 
ance, if  a  purchaser  could  be  found ;  but  it  is  not  proved 
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^- y        — 

Lbadeb 

9. 

Ahbashb. 
Judgment, 


that  they  ever  promised  to  release  the  lands  fipom  the  annui- 
ties, without  having  the  consideration,  which  they  ha^^L 
given,  repaid  to  them ;  nor  was  this  promise  made  by  ttm.^ 
Alieames  with  reference  to  the  Plaintiff,  or  to  any  parm  ^- 
ciilar  purchaser.     No  person  appears  to  have  been  at  iirsmc 
time  contemplated  as  the  purchaser.     A  deed  of  conve^^f' 
ance  to  Leader ,  the  Plaintiff,  was  prepared  behind  th^^ 
backs    of  Messrs.  Aheame^  purporting   to   be   a  pi 
conveyance  of  the  fee  to  him  in  consideration  of  S60/.: 
contained  the  usual  covenants,  but  it  did  not  contain 
reference  to  any  incumbrances,  although  the  Plaintiff  w 
then  aware  of  the  annuities,  and  the  usual  receipt  was 
indorsed  on  the  deed.     Part    of  the  purchase-mone 
100/.,  appears  to  have  been  paid  to  O'Brien^  Mrs. 
attorney ;  but,  according  to  the  notice  served  by  the  Plai 
tiff,  and  which  has  been  proved  in  the  cause,  this  sa 
was  not  to  be   paid   over  to  Mrs.  Hayes,  but  was 
remain  in  O'Brieris  hands,  until  a  deed  of  indemnity  w 
executed.     A  deed  of  indemnity  was  prepared  by  tl 
Plaintiff,  and,  subsequently  to  the  execution  of  the  conve 
ance,  tendered  to  Mrs.  Hayes  and  Scannell  for th^r  exec 
tion.    This  deed  recited  the  grant  of  the  annuities, 
eviction  of  the  leasehold  estate,  Mrs.  Hayei  agreeme 
to  sell  the  freehold  estate,  in  order  to  enable  her  S( 
Scannell  to  redeem,  and  she  and  her  son  were  made 
charge  and  secure  upon  his  property  the  annuities 
to  the  AhearneSf  as  an  indemnity  for  the  estate  sold  to  tl 
Plaintiff.     Now  there  is  not  a  particle  of  evidence  to  she 
that  there  was  any  such  contract.     Mrs.  Hayes  and  h( 
son,  in  their  answer,  swear  that  there  was  not  any  sui 
contract,  and  that  it  was  an  unwarranted  addition  of 
Plaintiff.     The  deed  of  indemnity  is  proved,  but  it  is  m 
proved  that  the  purchaser  had  any  right  to  it.     One  ol 
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oC  of  the  Bale  was  to  procure  money  to  redeem  the  lease-        1843. 

>Id  premises  ;  the  money  was  required  without  delay,  yet      Leaobk 

^  purchase-money  was,  it  is  said,  to  be  retained  until  a     ahbabub. 

^^  of  indemnity  was  executed,  for  which  the  purchaser     j^i^^nt 

Ld  not  contracted.     The  effect  of  such  an  agreement 

iz^t  have  been  to  defeat  the  object  of  the  sale.    O'Brien 

^pt  the   100/.;  there  is  not  any  explanation  why  the 

*(M.  was  not  paid;    no  receipt  was  indorsed  on  the 

'eel ;   the  Defendants  swear  they  executed  it  merely  as 

tides  of  agreement,  and  I  think  the  fair  construction 

tile  transaction  is,  that  it  was  not  intended  to  be  consi* 

r*ecl  as  a  conveyance.     Mrs.  Hayes  and  her  son  swear 

^i^ively  that  they  did  not  know  they  were  executing  a 

^  v^eyance  of  the  lands,  and  they  also  swear  that  O'Brien 

'^d  as  much  on  the  part  of  the  Plaintiff  in  the  transac- 

■^  as  for  them.    The  agreement  seems  to  have  been  en- 

^d  into  upon  an  erroneous  view  of  the  objects  and 

'^ts  of  the  parties. 

^^o  damage  will  result  to  the  purchaser,  except,  perhaps, 
^  loss  he  may  sustain  in  consequence  of  having  filed  this 
I:  for  if  he  obtained  reliefinthissuityitwould  only  be  upon 
>^ment  of  the  purchase-money,  which  exceeds  the  value  of 
^  lands,  and  as  between  him  and  the  annuitants  subject 
£0/.  a  year.  There  is  no  equity  to  deprive  the  Aheames 
that  annuity.  The  cases  in  which  purchasers  have 
-«n  protected  from  incumbrances  upon  the  ground  of 
^udulent  representations  by  the  owners  of  those  incum- 
brances, have  no  bearing  upon  the  present.  Here  the  pur- 
^aser  knew  of  the  incumbrances,  and  prepared  this  deed 
^indemnity  to  secure  himself  against  them. 


The  transaction  as  to  the  sale  between  Mrs.  Hayes  and 
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the  Aheames  was  perfectly  bondfidCf  the  purchase-money 
was  paidi  and  part  of  it  applied  to  the  purpose  for  which 
it  was  raised,  the  redemption  of  the  evicted  lands.  The 
Plaintiff  has,  therefore,  altogether  failed  to  support  his 
allegations  that  the  transaction  was  a  mere  pretence  and 
fraud.  It  is  immaterial  whether  the  Aheames  hod  or  hod 
not  full  notice  of  the  dealings  between  the  Plaintiff  and 
Mrs.  HayeSj  because  those  dealings  were  not  complete. 
When  the  conduct  of  the  purchaser,  requiring  an  indem- 
nity for  which  he  had  not  stipulated,  frustrated  the  whole 
object  of  the  sale,  must  I  not  hold  that  the  seller  was  at 
liberty  to  treat  the  transaction  as  incomplete,  and  to  enter 
into  a  new  contract  of  sale  with  another  party? 


Upon  these  grounds,  therefore,  the  bill  must  be  dis- 
missed ;  but,  as  I  cannot  approve  of  the  dealings  between 
the  Defendants,  I  will  not  give  any  costs. 


Reg.  Lib.  88,  ful.  133,  18kJ. 
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CONTAINED  IN  THIS  VOLUME. 


ACCOUNT. 

a  bill  prayed  certain  ac- 
ts, and  an  injunction  to  re- 
I  the  Defendant  from  proceed- 
1  an  ejectment,  on  the  gronnd 
one  of  the  lives,  upon  which  a 
depended,  subsisted : — SembUy 
yourt  could  not  make  such  a 
ie,  without  a  previous  inquiry 

the  existence  of  the  alleged 

iting  life.     0*Donnell  ▼.  A^o- 

153 

ACQUIESCENCE. 

See  CONFIBMATION. 

ADEMPTION. 

See  Satisfaction. 

VDMINISTRATOR 

Sec  Costs. 
Solicitor. 


AGENT. 
In  the  year  1830,  the  Plaintiffs,  who 
were  four  sisters,  employed  a  com- 
mon agent  to  receive  their  rents 
and  manage  their  estate:  one  of 
the  sisters  only  resided  in  this 
country,  and  the  agent  acted  under 
a  general  power  of  attorney  exe- 
cuted by  the  three  who  were  reai- 
dent  abroad.  In  the  year  1834, 
the  agent  granted  to  the  Defen- 
dant (who  acted  as  under-agent 
upon  the  estate)  a  lease  of  sixteen 
acres,  and  executed  same  in  the 
name  of  the  four  Plaintiff's,  *<by 
virtue  of  the  letter  of  attorney, 
bearing  date,"  &c.  At  this  period 
the  agent  was  in  embarrassed  cir- 
cumstances, and  very  shortly  after- 
wards he  absconded  from  the  coun- 
try. Upon  a  bill  filed  by  the  four 
sisters  impeaching  the  lease ;— - 
Heldj  that  it  could  not  be  sus- 
tained.   Romter  v.  Wahh.      485 
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See  Confirmation. 
Solicitor. 

AMENDMENT. 

Tho  Plaintiff,  who  was  a  married  wo. 
man,  but  had  been  deserted  by  her 
husband,  when  he  left  the  country 
several  years  since,  61ed  a  bill  as  a 
/erne  Mole^  to  enforce  payment  of 
a  legacy  bequeathed  to  her  subse- 
quently to  the  abandonment.  There 
haviiig  been  some  evidence  in  the 
cause  to  shew  that  the  husband  was 
still  alive,  the  Court  at  the  hearing 
gave  liberty  to  the  Plaintiff  to 
amend  the  bill,  by  adding  a  next 
friend,  and  making  her  husband  a 
Defendant,  and  charging  him  to  be 
out  of  the  jurisdiction,  and  to  have 
abandoned  his  wife.  Johnston  v. 
Kirkwood.  879 

ANNUITY. 

1.  Upon  the  purchase  of  an  annuity 
granted  for  two  lives  and  the  life 
of  the  survivor,  and  made  redeem- 
able upon  six  months'  notice,  a  po- 
licy of  insurance,  which  had  been 
effected  upon  the  life  of  one  of  the 
grantors,  was  assigned  to  the  an- 
nuitant, and  was  subsequently  kept 
up  by  her  at  her  own  expense. 
The  life  having  dropped,  the  Com- 
pany paid  the  amount  of  the  insu- 
rance to  the  annuitant.  The  an- 
nuity having  subsequently  fallen 
into  arrear,  upon  a  bill  filed  by  the 
annuitant  to  raise  the  arrears : — 
Heldf  that  the  annuitant  was  not 


bound  to  give  credit  for  the  amount 
received  on  foot  of  the  policy  as 
against  the  arrears  of  the  annuity ; 
but  was  entitled  to  retain  same  as 
compensation  for  the  diminution  in 
value  of  the  annuity.  MilUken  v. 
Kidd.  274 

2.  A  vendor,  being  seised  in  fee  of 
lands  subject  to  annuities  which  she 
granted  to  an  attorney,  in  conside- 
ration of  advances  made  and  costs 
incurred  by  him,  agreed  to  sell  the 
lands  to  the  Plaintiff,  stating  to 
him  that  the  grantee  of  the  annui- 
ties  would  join  in  the  conveyance, 
A  deed  of  conveyance  was  executed 
by  the  vendor:  the  purchase-money 
was  not  paid,  but  part  of  it  was  depo- 
sited with  the  attorney  who  had 
acted  for  the  vendor  and  the  Plain- 
tiff, to  remain  in  his  hands  until  the 
lands  were  discharged  from  the  an- 
nuities. The  Plaintiff  then  called 
on  the  vendor  and  the  grantee  of  the 
annuities  to  execute  a  deed  of  in- 
demnity, which  the  parties  declined 
to  do.  The  vendor  subsequently 
sold  the  lands  to  the  grantee  of  the 
annuities,  who  had  actual  notice  of 
tho  Planitiff^s  conveyance.  On  a  bill 
filed  to  set  aside  the  second  sale : — 
Heldf  that  the  vendor  was  justified 
in  treating  the  transaction  between 
her  and  the  Plaintiff  as  incomplete, 
and  in  selling  to  the  grantee. 

It  was  attempted  to  impeach  the 
consideration  of  the  annuities,  but 
— SemhUy  such  a  question  was  not 
open  to  the  Plaintiff.  JLecLdar  v. 
Ahearne.  495 
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ANSWER. 
Trustees  in  the  same  interest  may  be 
allowed  the  costs  of  separate  an- 
swers, if  the  Master  shall  find  that 
the  circumstances  justified  separate 
answers.  Dudgeon  \,Corley.     168 

APPROPRIATION. 
See  Legacy. 
Will. 

ARTICLES. 

.  By  indenture  of  marriage  settle- 
ment, a  power  was  given  to  the 
husband  to  appoint  by  deed  or  will 
the  lands  of  Blackacre  and  While- 
acre,  held  under  leases  for  lives 
renewable  for  ever,  to  any  of  the 
sous  of  the  marriage,  for  any  estate 
not  exceeding  an  estate  quasi  in 
tail  male.  The  husband  made  his 
will,  and  after  reciting  the  power, 
in  express  execution  thereof,  de- 
vised the  lands  of  Blackacre  to  a 
trustee  to  the  use  of  his  third  son, 
ilf.,  for  life,  with  remainder  to 
trustees  to  preserve,  &c.,  with  re- 
mainder to  the  first  and  other  sons 
of  if.,  in  succession  ;  and  in  de- 
fault of  such  issue  remainder  over 
to  the  testator's  sixth  son,  A^.;  and 
the  testator  then  devised  White- 
acre  to  his  said  sixth  son,  N.^  for 
life,  remainder  to  trustees  to  pre- 
serve, &c. ;  remainder  to  N.^s  first 
and  other  sons,  with  remainders 
oyer.  The  donee  of  the  power 
afterwards,  by  a  codicil  to  his  will, 
directed,  that  in  the  event  of  the 


decease  of  his  eldest  son  with- 
out issue,  the  limitation  of' White- 
acre  to  N,  should  cease,  and  the 
lands  should  shift  over  to  If.  in  tail 
male. 

Af.,  the  third  son,  married  in 
1815,  and  by  the  deed  of  lettle- 
ment  then  executed,  after  recitals 
ofM.'s  vested  estate  in  Blackacre, 
and  contingent  interest  in  White- 
acre,  all  the  lands  were  limited  to 
M.  for  life,  remainder  to  the  first 
and  other  sons  of  the  marriage  in 
tail  male,  remainder,  as  to  White- 
acre,  to  the  daughters  of  the  mar- 
riage, remainder,  as  to  Blackacre> 
to  N.y  the  sixth  son,  for  life,  re- 
mainder to  his  first  and  other  sons 
in  tail,  with  similar  limitations  to 
his  brothers  and  their  issue- 
In  1816,  the  eldest  son  of  the 
donee  of  the  power  died  without 
issue,  whereupon  M*  became  en- 
titled  unto,  but  did  not  obtain  pos- 
session of,  Whiteacre. 

There  were  two  sons,  issue  of 
M.'s  marriage  in  1815.  In  1827, 
M.  married  a  second  time,  and  by 
the  articles,  which  were  executed 
,  upon  that  occasion,  he  covenanted 
to  settle  the  reversion,  expectant 
upon  the  decease  of  his  sons  with- 
out issue,  in  all  the  lands,  to  the 
use  of  the  first  and  other  sons  of 
that  marriage  in  tail  male,  with 
remainder  to  the  daughters  of  the 
marriage  as  tenants  in  common  in 
fee.  There  was  issue  of  this  mar- 
riage,  two  daughters.  The  survi- 
vor of  the  sons,  the  issue  of  the 
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first  marriage,  died  in  1840,  under 
age  and  unmarried  ;  M,  their  fa- 
ther, having  died  in  1835. 

In  1841,  a  bill  was  filed  by  the 
daughters  of  M,y  claiming  both 
Blackacre  and  Whiteacre  : — Held, 
that  the  remainders  limited  by  the 
deed  of  1815  to  the  brothers  of 
the  settlor,  were  merely  voluntary, 
and  that  the  Court  would  give 
effect  to  the  articles  of  1827,  even 
against  a  legal  estate  vested  in  per- 
sons deriving  under  those  voluntary 
limitations. 

Heldy  accordingly,  that  the 
daughters  of  M,  were  entitled  to 
Blackacre.  Stackpoole  v.  Stack- 
pooh.  320 

2.  By  articles  executed  upon  the  mar- 
riage of  A,  and  J?.,  it  was  provided 
that  the  survivor  should,  in  case  of 
issue,  leave  to  said  issue  two-thirds 
of  whatever  property  might  remain, 
retaining  one-third  ;  or,  to  be  more 
specific,  that  A.  should  settle  upon 
any  children  he  might  have  by  B, 
two-thirds  of  the  property  he  might 
possess,  in  case  he  survived  her, 
and  that  B,  should  be  equally 
bound  to  settle  and  hand  over  to 
any  children  she  might  have  by  A,, 
two-thirds  of  any  property  remain- 
ing at  the  time.  There  was  issue 
one  child,  and  J?.,  the  wife,  having 
survived  : — Held,  that  she  was  en- 
titled to  one-third  of  all  the  pro- 
perty of  which  A,  died  possessed. 
McDonnell  v.  M'Vonnell.  376 
See  Power  of  Sale. 
Trust  and  Trustee. 


ATTORNEY. 

See  Confirmation. 
Solicitor. 

BANKRUPT. 

1.  A  trader  confessed  a  judgment  to 
A,  and  executed  a  mortgage  to  B. ; 
the  execution  of  the  deed  of  mort- 
gage was  subsequent  to  the  entering 
up  of  the  judgment.  The  trader 
afterwards  became  a  bankrupt : — 
Held,  that  the  mortgage  was  to  be 
paid  in  the  first  instance,  and  that 
the  judgment  was  within  the  opera- 
tion of  the  Statute  6  Will.  IV.,  c. 
14,  sec.  126. 

The  case  of  a  mortgage  creditor 
stands  on  altogether  a  different 
footing  from  that  of  a  purchaser. 
White  V.  Bai^lor.  297 

2.  Where  a  mortgagee  unnecessarily 
files  a  bill  for  foreclosure,  subse- 
quently to  the  bankruptcy  of  the 
mortgagor,  he  will  not  get  more 
costs  than  he  would  have  been  en- 
titled to  by  proceeding  in  the  mat- 
ter of  the  bankruptcy.  Hogan  v. 
Baird.  296 

BARON  AND  FEME. 
See  Amendment. 
Feme  Covert. 
Husband  and  Wife. 

BEQUEST. 
See  Charity. 

Donatio  Mortis  Causa. 

Legacy. 

Will. 
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;h  of  trust. 

»WER  OF  Sale. 
irusT  AND  Tbustbe. 

[  QUE  TRUST. 

Solicitor. 

Trust  and  Tbustbe. 

HARGE. 

e  Fine. 
Merger. 
Portions. 
Satisfaction. 

3F  DEBTS  UPON 
L  ESTATE. 

debted  to  her  law  agent 
rable  sum  for  costs,  and 
^missory  note»  by  her 
,  in  the  Brst  instance, 
o  be  paid  as  soon  as 
r  might  be  after  her 
e  then  devised  her  real 
'  brother,  and  directed 
•sts  and  charges  which 
e  to  her  law  agent"  at 
her  decease  should  be 
r  brother  out  of  the 
e  real  estate.  A.  B. 
I— Held,  that  the  real 
larged  with  the  amount 
ssory  note,  as  well  as 
Forster  v.  Thompson. 
303. 

PARITY. 

the  year  1690,  by  his 
and  bequeathed  certain 


properties  therein  mentioned  for 
charitable  purposes,  but  without 
naming  any  trustee  or  devbee. 
From  the  death  of  the  testator  to 
the  present  time  the  property  was 
applied  upon  the  trusts  in  the  will 
specified.  Upoti  a  petition  presented 
under  the  Statutes  52  Geo.  III.,  c 
101,  and  1  Will.  IV.,  c.  60,  stating 
such  facts,  and  that  the  heir  of  tlio 
testator  could  not  be  discovered, 
the  Court  made  an  order,  refer- 
ring It  to  the  Master  to  appoint 
new  trustees  and  to  approve  of  a 
proper  person  in  the  place  of  the 
son  of  the  testator  to  convey  to 
such  new  trustees.  In  the  maUet' 
of  Bishop  Gore's  Charity.       271 

CLASS. 

Where  there  b  a  gift  to  a  class  of  per. 
sons,  and  an  inquiry  becomes  ne* 
cessary,  to  ascertain  the  persons 
entitled;  the  settled  rule  of  the 
Court  is,  to  send  it  to  the  Master 
in  the  first  instance,  to  inquire  who 
are  individuals  constituting  that 
class.     Kimberly  v.  Tew.  139 

See  Portions. 
Satisfaction. 

COMMON. 
See  Tenant  in  Common. 

CONFIRMATION. 
1.  A  tenant  in  tail  by  indeuture  of  set- 
tlement, executed  upon  the  occasion 
2  M 
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of  (he  marriage  of  his  eldest  son, 
reciting  that  he  was  seised  in  fee 
or  in  taily  conveyed  the  lands,  as  if 
he  was  seised  in  fee,  to  trustees, 
for  a  term  of  100  years^  to  secure 
a  jointure  for  the  intended  wife  of 
his  son»  in  case  certain  other  lands, 
on  which  it  was  primarily  charged, 
should  be  sold,  and  subject  to  said 
term  to  the  use  of  himself  for  life ; 
remainder  to  trustees,  for  a  term  of 
200  years,  to  raise  portions  for  his 
younger  children,  and  subject  there- 
to to  the  use  of  hU  son  for  life ; 
remainder  to  trustees,  to  preserve, 
&c. ;  remainder,  subject  to  a  third 
term  of  800  years,  to  the  first  and 
other  sons  of  his  son  in  tail.  ■  No 
fine,  recovery,  or  disentailing  deed 
was  levied,  suffered,  or  executed  by 
the  father  or  by  the  son.  A  bill 
was  filed  to  raise  the  portions  for 
the  younger  children  of  the  father, 
the  settlor,  and  a  decree  was  pro- 
nounced, directing  a  sale  of  the 
term  of  200  years.  After  the  de- 
cree, the  eldest  son  of  the  marriage, 
his  grandfather  being  then  dead, 
executed  a  disentailing  deed,  and 
subsequently,  his  father  having 
died  in  the  interval,  conveyed  the 
lands  in  fee,  expressly  subject  to 
the  term,  to  a  stranger  to  the  suit, 
by  whom  shortly  afterwards  the 
fee  was  conveyed  to  the  widow  of 
the  father,  who  was  a  party  to  the 
suit,  and  against  whom  a  decree 
upon  sequestration  had  been  ob- 
tained : — Heldy  that  the  acts  of  the 
eldest  son  operated  as  a  confirma- 
tion of  the  settlement.  Massif  v. 
BaticeU.  58 


,  A.  shortly  before  his  death  stated 
to  the  Defendant,  who  was  his  so- 
licitor and  land  agent,  thai  he  in- 
tended to  make  him  a  present  of 
800^.,  and  subsequently,  being  taken 
suddenly  ill,  he  sent  for  the  De- 
fendant and  desired  him  to  retain 
that  sum  out  of  the  balance  in  his 
hands.  There  was  no  third  person 
present  on  either  of  those  occa- 
sions, and  on  the  day  following  the 
last  conversation  A.  died.  Upon 
the  death  of  2I,  in  1831,  the  De- 
fendant informed  A,^s  executors  of 
the  gift,  and  assisted  them  in  making 
out  an  account  of  the  testator's 
assets,  in  which  account  the  300/. 
was  treated  as  a  gift  by  the  testator 
in  his  lifetime ;  and  in  the  inven- 
tory returned  to  the  Ecclesiastical 
Court,  and  in  the  account  settled  in 
the  Stamp  Office,  a  like  credit  was 
taken. 

In  1882,  the  Defendant,  at  the 
request  of  one  of  the  executor^, 
furnished  an  account,  in  whidu 
among  other  things,  be  stated  all 
the  circumstances  under  which  he 
claimed  to  be  entitled  to  this  sum 
of  300/.,  taking  credit  for  it  against 
the  balance  in  his  hands,  and  seekiiig 
to  retain  the  residue  of  said  balance 
in  discharge  of  certain  costs  due  to 
him  and  his  partner  in  a  suit  in  the 
Exchequer,  iu  which  he  had  been 
employed  for  the  testator  in  his 
lifetime,  and  after  his  death  for  the 
executors,  the  amount  of  which 
costs,  however,  had  not  been  ascer- 
tained. This  account  was  retained 
by  the  executors,  without  any  ob. 
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Upon  a  bill  61ed  by  the 

in  16d9  against  the  De- 
br  an  account  of  the  sums 
ini  as  agent  to  the  estate 
tator:.* 

hat  the  gift  of  the  800/. 
.  be  supported:  that  the 

had  not  con6rmed  said 
were  not  precluded  by 
iescence  from  disputing 
^aUh  V.  Studdart.  159 
ige  settlement,  Blackacre 
)acre  were  expressed  to  be 

to  trustees  by  A,^  the 
B.y  the  intended  husband, 
ne  of  the  settlement  A. 
1  possession  of  Blackacre, 
IS  disputed  and  ultimately 

Whiteacre  was  held  un- 
for  lives,  and  was  subject 
rents.  The  settlement 
a  provision,  that  in  case 
purchase  the  head  rents 
icre,  they  should  be  sub- 
\  trusts  of  the  settlement^ 
>uld  have  power  to  charge 
'ty  so  purchased  with  the 
*f  the  purchase  money, 
ittlement,  A.  covenanted 
ilher  of  the  intended  wife 
itle  generally,  and  A.  and 
inted  with  the  trustees 
itle,  notwithstanding  any 
ythem.  il. purchased  the 
i)  charged  the  amount  of 
not  OB  the  property,  and 
the  charge  to  his  daugh- 
)j  deed  confirmed  the  ap- 

to  the  daughter,  and  was 
Hal  representative  of  the 

2m 


covenantor:— l/e/d^,  that  by  bis  con- 
firmation he  had  defeated  his  right 
to  su^  on  the  covenant,  and  that 
the  benefit  of  the  covenant  was  lost 
to  those  entitled  to  estates  in  rc- 
nudnder  under  the  settlement. 
Martyn  v.  M^Namara.  41 1 

See  DEKn. 

CONSENT. 
See  Dbcrbb. 

Fbmb  Covert. 

Portions. 

CONSTRUCTION. 
See  Contribution. 

Covenant. 

Deed. 

General  Orders. 

Legacy. 

Power  op  Sale. 

Remainder. 

Will. 

CONTINGENT  REMAINDER. 
See  Rbmaindbr. 

CONTRACT. 
1.  A.  being  entitled  to  the  freehold 
lands  of  Bladuicre  and  Whiteacre, 
in  ld06  granted  the  former  in 
mortgage,  to  secure  an  advance  of 
1000/.,  and  at  the  same  time  exe- 
cuted a  collateral  bond,  upon  which 
judgment  was  duly  obtained,  in 
Easter  Term,  1806.  This  judg- 
ment was  not  revived  until  1839, 
and  was  never  redocketed  under 
the  9  Geo.  IV.,  c.  95.  In  1829, 
A.  granted  to  B.  an  annuity  of 
400/.,    charged   upon  Whiteacre^ 
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and  in  1833  died,  having  devised 
Whiteacre,  subject  to  an  annuity » 
to  his  wife,  and  all  his  other  pro- 
perty to  two  trustees,  upon  trust  to 
sell,  and,  after  payment  of  his  debts, 
to  make  an  equal  distribution  there- 
of among   his   younger   children. 
One  of  the  trustees  died  in  his  life- 
time, and  the  other  refused  to  act. 
In  1834,  there  being  a  considerable 
arrear  of  head-rent  due  upon  White- 
acre,  and  the  head  landlord  having 
brought  an  ejectment,  B,  paid  off 
the  arrear  of  rent,  and  the  costs  of 
the   ejectment,   and    subsequently 
entered   into  a  contract  with  the 
younger  children  for  the  purchase 
of    Whiteacre,   but    died   without 
having  completed  same ;  his  widow 
and  executrix,  the  principal  Defen- 
dant, however,  afterwards  adopted 
the  contract,  and  by  a  deed  of  the 
29th  of  February,  1840,  White- 
acre  was  conveyed  by  the  younger 
children  to  the  Defendant,  haben- 
dum to  her,  her  heirs  and  assigns, 
free  from  all  incumbrances,  except 
three  judgments,  one  of  which  was 
the  judgment  of  1000/.  above  men- 
tioned, and   the  annuity  of  .400/. 
The  covenant  in  the  deed  against 
incumbrances,  however,  was  gene- 
ral.     The  surviving  trustee  of  the 
will,  though  named  a  party  in  the 
deed,  never  executed  it.     On  a  bill 
filed  by  the  Plaintiff,  who  was  en- 
tilled  to  the  mortgage  of  1806,  and 
the  judgment   collateral,    alleging 
that  Blackacre  was  insuificieiit,  and 
«eekiug  to  make  good  the  dcHcicMicy, 


by  means  of  the  judgment,  out  of 
Whiteacre : — HM^  that  as  the  sale 
of  Whiteacre  was  by  the  younger 
children,  it  was  only  the  residue 
after  payment  of  the  debts  that  was 
sold,  and  that,  consequently,  the 
lands  in  the  possession  of  the  De- 
fendant were,  notwithstanding  the 
provisions  of  the  Statute  9  Geo.  IV. 
c.  85,  liable  to  the  judgment.  Gar- 
nett  V.  Armitrong.  182 

2.  A  vendor  being  seised  in  fee  of  lands 
subject  to  annuities,  which  she  had 
granted  to  an  attorney  in  conside- 
ration of  advances  made  and  costs 
incurred  by  him,  agreed  to  sell  the 
lands  to  the  Plaintiff,  stating  to  biro, 
that  the  grantee  of  the  annuities 
would  join  in  the  conveyance.    A 
deed  of  conveyance  was  executed 
by  the  vendor:   the  purchase-mo- 
ney was  not  paid,   but  part  of  it 
was  deposited   with   the    attorney 
who  had  acted  for  the  vendor  aad 
the  Plaintiff,  to  remain  in  hb  hands 
until  the    lands   were   discharged 
from  the  annuities.     The  Plaintiflf 
then    called    on   the    vendor  and 
the  grantee   of  the    annuities   to 
execute  a  deed  of  indemnity,  which 
the  parties  declined  to  do.     The 
vendor  subsequently  sold  the  lands 
to  the  grantor  of  the  annuities,  who 
had  actual  notice  of  the  Plaintiffs 
conveyance.     On  a  bill  filed  to  set 
aside  the  second  sale: — Heldy  thit 
the  vendor  was  justified  in  treating 
the  transaction   between    her  and 
the  Plaintiff  as  incomplete,  and  in 
selling  to  the  grantee. 
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as  attempted  to  impeach  the 
oration  of  the  annuities,  but : 
bUy  such  a  question  was  not 
o  the  Plain  tiff.  Leader  v. 
ne.  495 

See  Dower. 

lONTRIBUTION. 

r  gave  hb  farm  of  A.,  with  the 
.nd  one-third  of  his  residuary 
:y  to  his  grandson  X,  and  his 
of  B.  and  C,  with  the  re- 
g  two-thirds  of  the  residue 
)roperty,  to  his  grandsons  K 
y  and  bequeathed  to  his  wife 
uity  to  be  paid  to  her  during 
iy  by  his  said  three  grand- 
hare  and  share  alike.  The 
of  A.,  B.,  and  C.  were  held 
terminable  leases,  and  tlie 
r  declared,  that  his  said 
)ns,  or  their  heirs,  "  on  the 
any  lease,  were  to  be  equal 
rs,  pursuant  to  their  respec- 
foportions."  The  testator, 
time  of  making  his  will,  and 
time  of  his  death,  was  also 
for  two  lives  of  the  farm  of 
ere,  which  passed  under  the 
part  of  his  residuary  pro- 

ly  that  on  the  fall  of  the  leases 
which  A,,  B.,  and  C.  were 
purchaser  of  Blackacre  would 
liable  to  a  demand  for  con- 
m  ;  for  that  the  true  con- 
>n  of  the  clause,  declaring 
e  grandsons  were  to  be  equal 
s  on  the  fall  of  any  lease, 


was  that,  which  confined  its  opera, 
tion  to  the  leases  specifically  men- 
tioned and  devised  by  the  will. 
Spunnet*  v.  Dwyer.  477 

CONVEYANCE. 

See  Deed. 

Lease  and  Release. 

COSTS. 
1.  Discussion  of  the  principles  upon 
which  the  Court  acts  in  directing 
the  taxation  of  a  solicitor's  bill  of 
costs,  after  the  payment  thereof. 

A  firm  of  solicitors  were  em- 
ployed by  an  administrator,  to  re- 
cover a  debt  due  to  his  intestate, 
and  they  had  a  power  of  attorney 
from  the  administrator,  who  was 
resident  in  England,  authorizing 
them  to  receive  monies,  and  to  act 
generally  for  him  in  all  matters 
connected  with  the  affairs  of  the 
administration.  The  solicitors  paid 
over  to  the  administrator  certain 
sums,  which  they  received  during 
the  course  of  the  proceedings,  and 
retained  the  residue  in  payment  of 
their  costs;  the  costs  were  not  de- 
livered to  the  administrator  during 
his  life-time,  but  after  his  death, 
an  account  was  furnished  to  his 
executors,  by  the  soHcitors,  setting 
forth  these  costs,  and  applying  in 
payment  thereof  the  sums  which  it 
appeared  they  had  retained  out  of 
the  sums  paid  to  them  in  the  course 
of  the  proceedings,  and  from  which 
it  appeared  that  the  costs  incurred 
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exceeded  the  sum  retained  by  a 
sum  of  about  lOL  In  this  account 
the  executors  acquiesced,  although 
it  did  not  appear  that  there  ever 
had  bees  any  formal  settlement  of 
of  it ;  and  there  was  no  taxation  of 
the  costs.: — HeU  affirming  the 
order  of  the  Master  of  the  Rolls, 
that  an  administratrix  de  bonis  non 
of  the  intestate,  was  entitled  to 
have  the  bill  referred  for  taxations 
and,  that  under  the  circumstances, 
the  settlement  with  the  executors 
of  the  deceased  was  not  a  bar  to 
such  right. 

If  a  trustee  employs  a  solicitor, 
in  relation  to  4he  trust  estate,  and 
pays  him  the  amount  of  hb  costs 
itrithout  taxaition,  the  cestui  que 
trust  cannot  require  a  taxation  of 
the  bill  against  the  solicitor ;  but  in 
the  eeltlement  of  accounts  with  the 
trustee,  he  is  entitled  to  have  the 
bill  of  costs  referred  to  be  mode- 
rated ;  and  upon  such  a  reference 
the  Master  wiU  revise  the  items  in 
■a  way  similar  to  taxation ;  and  if 
the  charges  appear  to  be  improper, 
ihey  will  be  disallowed  to  the  trus- 
tee, and  he  will  be  left  to  his 
remedy  over  against  the  solicitor. 

Lang/brd  v.  NoU  (1  Jac.  &  W. 
1291)  is  overruled  by  the  cases  of 
Salme  v.  Paver  (Jacob,  305),  and 
Vincent  v.  Venner  (1  Mylne  &  K. 
202).    Lady  Langfard  v.  Mahony. 

81 

2.  Trustees  in  the  same  interest  may 

be  allowed  the  costs  of  separate 

answers^  if  the  Master  shall  £nd 


that  the  circomstanoes  jostified  s^ 
parate answers.  Dudgmm^.CmUjj, 

158 

9.  A  party  sensed  with  a  notice  of 
motion,  though  not  inUrestsd  in 
the  subject  matter  of  the  motioo, 
is  yet  entitled  to  the  costs  of  ap- 
pearing.    Tobuieau  v.  Wavharim, 

267 

4.  When  a  mortgagee  Danecessvilj 
files  a  bill  of  foreclosure,  sabse- 
quently  to  the  bankruptcy  of  the 
mortgagor,  he  will  not  get  more 
costs  than  he  would  have  beea  en- 
titled to  by  proceeding  in  the  mat- 
ter of  the  bankruptcy.  Hogam  t. 
Baird.  296 

COUNSEL. 

Counsel  acting  for  a  minor  heir  it 
law,  are  justified  in  exercising  their 
discretion,  whether  or  not  he  ought 
to  take  an  issue  of  devisamt  vel  non. 
Knipe  v.  M*Mahon.  295 

COVENANT. 

By  marriage  settlement,  Blackacre 
and  Whiteacre  were  expressed  to 
be  conveyed  to  trustees  by  A.  the 
Cither  of  A,  the  intended  husband. 
At  the  time  of  the  settlement  A, 
was  not  in  possession  of  Blackacre ; 
his  title  was  disputed,  and  ulti- 
mately defeated.  Whiteacre  was 
held  under  leases  for  lives,  and  was 
subject  to  head  rents.  The  settle- 
ment contained  a  provision,  that  in 
case  A.  should  purchase  the  head 
rents  of  Whiteacre,  they  should  be 
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subject  to  the  trusts  of  the  settlc- 
aenty  and  A*  should  have  power  to 
charge  the  property  so  purchased 
with  the  amount  of  the  purchase- 
money*  By  the  settlement,  A,  co- 
venanted with  the  father  of  the 
intended  wife  for  good  title  gene- 
rally, and  A.  and  B.  covenanted 
with  the  trustees  for  good  title,  not- 
withstanding any  act  done  by  them. 
A^  purchased  the  head  rents, 
charged  the  amount  of  the  head 
rent  on  the  property^  and  by  a 
voluntary  deed  appointed  the  charge 
to  his  daughter. 

SevMe^  the  general  covenant  for 
good  title  with  the  father  of  tlie 
intended  wife,  was,  in  construction, 
to  be  cut  down  by  the  limited  co- 
venants with  the  trustees,  and  that 
therefore  the  defeasance  of  A*% 
title  to  Blackacre  was  not  a  breach 
of  covenant. 

HeldfXhzX  even  though  there  was 
a  breach  of  the  general  covenant, 
yet  the  appointment  of  the  charge 
to  the  daughter  was  valid  as  against 
the  parties  entitled  to  damages  in 
consequence  of  that  breach,  it  not 
having  been  proved  that  A,  was  in- 
debted to  the  extent  of  insolvency, 
at  the  time  of  the  appointment. 

B.  by  deed  confirmed  the  ap- 
pointment to  the  daughter,  and  was 
the  personal  representative  of  the 
covenantee : — Held^  that  by  his  con- 
firmation, he  had  defeated  his  right 
to  sue  on  the  covenant,  and  that 
the  benefit  of  the  covenant  was  lost 
to  those  entitled  to  estates  in  re- 


mainder   under    the    settlement. 
Martin  v.M^Namartu  412 

See  Contract. 

DOWBR. 


CREDITORS. 

See  Cestui  que  trust. 
Interest. 
Mortgage. 
Receiver. 


CY  PRES. 

See  Portion. 
Power. 

DECREE. 

!•  A  tenant  in  tail,  by  indenture  of 
settlement,  executed  upon  the  oc- 
casion of  the  marriage  of  his  eldest 
son,  reciting  that  he  was  seised  in 
fee  or  in  tail^  conveyed  the  lands, 
as  if  he  was  seised  in  fee,  to  trus- 
tees for  a  term  of  100  years,  to  se- 
cure a  jointure  for  the  intended 
wife  of  his  son,  in  case  certain  other 
lands,  on  which  it  was  primarily 
charged,  should  be  sold ;  and  sub- 
ject to  said  term,  to  the  use  of  him- 
self for  life,  remainder  to  trustees 
for  a  ti^rm  of  200  years,  to  raise 
portions  for  his  younger  children, 
and  subject  thereto  to  the  use  of 
his  son  for  life,  remainder  to  trus- 
tees to  preserve,  &c.,  remainder, 

.  subject  to  a  t  hird  term  of  300  years, 
to  the  first  and  other  sons  of  his 
son  in  tail.     No  fine,  recovery,  or 
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disentailing  deed  was  levied,  suf- 
fered, or  executed  by  the  father  or 
by  the  son.  A  bill  was  filed  to 
raise  the  portions  for  the  younger 
children  of  the  father,  the  settlor, 
and  a  decree  was  pronounced,  di- 
recting a  sale  of  the  term  of  200 
years. 

After  the  decree,  the  eldest  son 
of  the  marriage,  his  grandfather 
being  then  dead,  executed  a  disen- 
tailing deed,  and  subsequently,  his 
father  having  died  in  the  interval, 
conveyed  the  lands  in  fee  expressly 
subject  to  the  term,  to  a  stranger 
to  the  suit,  by  whom,  shortly  after- 
wards, the  fee  was  conveyed  to  the 
widow  of  the  father,  who  was  a 
party  to  the  suit,  and  against  whom 
a  decree  upon  sequestration  had 
been  obtained* 

The  term  was  sold,  and  the  pur- 
chaser objected  to  the  title;  but  the 
title  was  held  good  by  the  Master 
of  the  Rolls,  and  afterwards,  upon 
appeal,  by  the  Lord  Chancellor. 

Heldy  also,  that  the  acts  of  the 
eldest  son  operated  as  a  confirma- 
tion of  the  settlement. 

Heldy  also,  that  the  widow  of  the 
father  having  acquired  her  title  after 
the  decree,  was  bound  out  of  that 
title  to  give  effect  to  the  decree. 
Massy  v.Batwell.  58 

S.  A  decree  stated,  that  a  Defendant 
'*  waived  all  right  of  priority  against 
the  Plaintiff^  :—^^,  that  the 
Court  could  not,  upon  motion,  re- 
strict the  force  of  such  comprehen- 
sive words,  uolmthstanding  that  it 


was  represented,  that  these  words 
were  introduced  in  relation  to  a 
particular  right  of  priority  only. 
Sheehy  v.  Muskerry  (7  Clark  ft  F. 
1)»  observed  upon.  Drought  t. 
Jones.  174 

S.  By  the  decree  io  the  cause,  the 
Plaintiff's  right,  under  a  settlement 
of  the  y«ar  1804,  to  two-thirds  of 
certain  lands,  was  established,  sub- 
ject to  the  leases  subsisting  at  the 
time  of  the  settlement.     A.  a  third 
party,  claiming  a  portion  of  these 
lands  as  a  purchaser  for  valuable 
consideration,  and  without  notice, 
under  a  lease  made  in  the  year  1831, 
by  one  of  the  Defendants,  C,  who 
was  entitled  to  the  remaiaing  one- 
third,  applied  after  the  decree,  and 
upon  undertaking  to  be  bound  by 
all  the  proceedings  in  the  cause,  be 
obtained  an  order,  upon  consent, 
that  the  Master  should  inquire  and 
report,  whether  he  was  entitled  to 
any  estate  or  interest  in  the  lands 
in  the  decree  mentioned: — Held^ 
that  under  this  order,  he  could  not 
set  up  his  claim  under  the  lease  of 
1831,   against  the  Plaintiff,  whose 
title  had  been  established  by  the 
decree,  and  that  he  was  not  entitled 
to  have  the  order  varied   or  dis- 
charged, to  enable  him  so  to  do. 

The  Court  cannot  relieve  against 
a  decree  or  order  made  upon  con- 
sent, unless  in  case  of  misrepresen- 
tation. 

A  decree  cannot  be  varied  upon 
motion,  without  consent.  Peed  v. 
Cussen»  199 
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^-  The  Plaintiff  is  not  entitled  as  of 
<»ursey  to  a  decree  against  a  party, 
9s  to  whom  the  bill  has  been  taken 
J9TO  confeuo.  He  is  bound  to 
vimke  out  his  ease  and  establish  his 
ri^ht  to  the  relief  sought  Llotfd 
▼.  Lioyd.  358 

DEED. 
*  By  A  settlement,  lands  were  limited 
to  trustees,  to  the  tiseof  the  settlor 
for  life,  with  remainder,  subject  to 
%  term  of  ninety-nine  years,  to  the 
Yiae  of  his  three  daughters,  for  their 
lives,  as  tenants  in  common,  with 
remainder  to  trustees,  during  the 
life  of  each  daughter,  to  preserve 
contingent  remainders,  with  remain- 
der as  to  the  share  of  each  daughter, 
at  her  death,  to  the  use  of  her  6rst 
and  other  sons  successively  in  tail 
male,  with  remainder,    in  case  of 
the  death  of  any  one  or  more  of  the 
daughters  without  issue  male,   to 
the  use  of  the  survivor  or  survivors 
during  their  or  her  respective  lives 
and  life,  with   remainder,  in  like 
manner,  as  to  the  original  share,  to 
the  use  of  the  first  and  other  sons 
of    such    surviving    daughters    or 
daughter  in  tail  male,  with  remain- 
der, in  case  all  the  daughters  should 
die  without  issue  male,  as  to  tlie 
share  of  each,  to  the  use  of  the 
daughters  as  tenants  in  common  in 
tail;  and  in  case  one  or  more  of 
the  daughters  should  die  without 
issue,  it  was  provided,  that  the  share 
or  shares  of  such  daughter  or  daugh- 
ters, should  go  to  the  use  of  the 


daughters  of  such  survivors  or  sur- 
vivor>  as  tenants  in  common  in  tail 
general :  the  ultimate  remainder 
was  limited  to  the  use  of  the  settlor 
in  fee : — 

Heldy  that  the  limitation  in  case 
of  the  failure  of  issue  generally  of 
any  of  the  daughters,  to  the  daugh- 
ters of  the  survivors  or  survivor, 
was  a  good  contingent  remainder, 
and  not  void  for  remoteness. 

HMy  also,  that  the  words  <<  sur- 
vivors or  survivor,**  were  to  be  read 
*•  other  or  others,**  and,  conse- 
quently, that  the  limitation  over  to 
the  daughters  of  one  of  the  settlor's 
daughters,  who  had  issue,  was  not 
defeated  by  the  death  of  that  daugh- 
ter in  the  life-time  of  another,  who 
subsequently  died  without  issue, 
but  that  the  limitation  took  effect 
as  a  good  cross  remainder. 

A  limitation  by  way  of  remain, 
der  cannot  be  void  for  remoteness. 
General  powers  of  sale  and  ex- 
change in  a  settlement  are  good. 
Cole  V.  SewdL  1 

.  By  a  deed  of  settlement,  executed 
on  the  occasion  of  the  marriage  of 
B,y  certain  lands,  of  which  A,y  the 
father  of  J9.,  was  seised,  as  tenant 
for  life,  were  conveyed  to  trustees, 
in  trust  to  pay  B*  an  annuity  dur- 
ing the  life  of  A. ;  and  certain 
other  lands,  to  which  A.  was  abso- 
lutely entiiied,  were  also  conveyed, 
upon  trust  to  permit  A^  and  his 
heirs  and  assigns,  to  receive  the 
rents  and  profits  thereof  during  j&.*# 
(the  sou's)  life,  and  subject  thereto. 
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to  seciurd  a  jointurd  of  dO(M.  for  the 
son's  intended  wife,  and  to  raise  a 
sum  of  4000/.  as  portions  for  the 
younger  children  of  the  marriage ; 
and  it  was  provided,  that  these 
portions  should  be  divided  among 
the  younger  children,  in  such  shares 
and  proportions  as  J3L  should  ap- 
point, and  in  default  of  appoint- 
ment, share  and  share  alike»  and 
should  be  payable  to  such  of  them 
as  should  be  soosi  at  their  ages  of 
twenty-one  years,  and  to  such  of 
them  as  should  be  daughters,  at 
their  ages  of  twenty-one  years,  or 
days  of  marnage,  which  should  first 
happen,  <<  if  such  respective  times 
of  payment  should  happen  after 
the  death  of  J9.,  but  if  before,  then 
within  three  calendar  months  after 
the  death  of  the  said  J9.,  and  not 
before,  or  sooner,  unless  with  the 
consent  of  the  said  JLf  if  living, 
and  if  dead,  of  the  said  A,  testified 
in  writing  under  their  respective 
hands  and  seals." 

B.y  after  the  death  of  his  father, 
A.y  in  pursuance  of  the  power  con- 
tained in  this  settlement,  executed 
an  appointment  in  favour  of  the 
Plaintiff,  who  was  one  of  his 
younger  children,  and  who  had 
attained  her  age  of  twenty-one 
years,  and  directed  such  portion 
to  be  raised  and  paid  to  her  forth- 
with. 

Upon  a  bill  filed  to  raise  the 
amount  thereof: — Heldy  that  the 
selllement  authorized  B.j  the  son, 
after  the  death  of  his  father,  to 


charge  the  knds  with  the  portl 
ID  questioo»  and  to  direct  tU 
Biediat#  paymeoU    Kmly  9. 

&  iL  being  indebted  to  the  PlaintK  ^3 
in  a  sum  of  400/.,  and  being  c^^^ 
titled  to  a  life   estate  in   rrrt  im  m. 
leasehold  premises,  conveyed,     l;^ 
deed  of  the  2l8t  of  Novemb^^^ 
18d7»bis  life  Interest  therein  to      ^ 
trustee,  upon  trust,  <<oui  of  xhme 
interest,  proceeds^  or  anaoal  rmtrnts 
thereof,"  to  pay  the  head  rent   to 
which  the  lands  were  iubject,   the 
premiums  of  insurance  on  acerlaio 
policy  of  insurance  (which  A,  bs(/ 
effected  upon  his  lifei  and  which 
policy  was  assigned  by  a  sepsnfe 
deed),  and  also  to  the  said  Plain- 
life  the  said  sum  of  400/.,  with 
legal  interest,  from  the  date  (here- 
of, at  the  rate  of  6/.  by  the  vear, 
until  the  same  should  be  fully  paid 
off  and  discharged,  and  upon  pay- 
ment thereof,  to  reconvey  the  same 
to  A.  or  his  assigns.    The  deed  did 
not  contain  any  covenant  for  pay- 
ment on  the  part  of  A,: — Held^ 
upon  the  true  construction  of  the 
deed  of  November,  1837,  that  the 
Plaintiffs  were  not  to  be  considered 
as  mortgagees,  or  entitled  to  a  sale, 
but  only  to  have  a  receiver,  and 
the  trusts  of  the  deed  carried  into 
execution  under  the  direction   of 
the  Court.      Taylor  v.  JSmersou. 

117 

4.  By  a  marriage  settlement  of  the 

9th   of   May,    1789,    certain    real 

estates,   the  property  of  the  liu*. 
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bud»  «efe  tinuted  ia  inist  for  him 
for  yfe^  and  after  his  decease  to 
trustses,  for  a  term  of  1000  jears, 
and  subject  thereto,  to  the  first  and 
other  sons  of  the  marrtage»  with 
remainder  to  the  husband  in  fee. 
The  trusts  of  the  term,  which  were 
for  raising  a  sum  of  8000L  as  por- 
tions for  the  jounger  children  of 
the  marriage^  were  declared  to  take 
eSed  in  case  there  should  be  one 
or  more  child  or  children  of  the 
said  marriage,  besides  an  eldest  or 
only  son. 

There  was  no  son  of  the  said 
marriage,  but  only  two  daughters. 
Upon  the  occasion  of  the  marriage 
of  one  of  the  daughters,  the  father 
covenanted  to  settle  upon  herself 
and  her  husband,  and  their  issue, 
an  annuity  of  50M.  per  annum,  and 
subsequently  conveyed,  in  fulfilment 
of  this  covenant^  a  portion  of  the 
lands  which  were  the  subject  of  the 
settlement  of  1789,  to  trustees  for 
a  term  of  900  years,  to  secure 
same.  Upon  the  marriage  of  the 
second  daughter,  the  father  made 
a  pecuniary  provision  for  her,  which 
was  expressly  declared  to  be  in  sa- 
tisfaction of  her  portion  under  the 
settlement.  The  father,  by  his 
will,  devised  the  estates,  which 
were  the  subject  of  the  settlement 
of  1789,  to  his  two  daughters,  in 
the  same  manner  as  they  would 
have  come  to  them,  if  he  had  died 
intestate  :— 

JHeldf  upon  the  true  construction 
of  the  settlement,  that  as  there  was 


no  son  of  the  marriage,  the  portions 
were  not  luibie.  WalleoU  v. 
BloomJkU.  211 

&.  By  articles  executed  upon  the  mar- 
riage of  A.  and  B^  it  was  provided, 
that  the  survivor  should,  in  case  of 
issue,  leave  to  said  issue  two-thirds 
of  whatever  property  might  remain, 
retaining  one-third ;  or,  to  be  more 
specific,  that  A.  should  settle  upon 
any  children  he  might  have  by  B. 
two-thirds  of  the  property  he  might 
possess,  in  case  he  survived  her, 
and  that  B.  should  be  equally 
bound  to  settle  and  hand  over  to 
any  children  ^e  might  have  by  A,, 
iwo-t  birds  of  any  property  remain- 
ing at  the  time:  there  was  isftue 
one  child ;  and  A,  the  wife,  having 
survived  :— 

ffeldy  that  she  was  entitled  to 
one-third  of  all  the  property,  of 
which  A>  died  possessed.    McDon- 
nell V.  M'DonneU.  876 
See  Annuity. 

conthact. 

Covenant. 

Dowsa. 

Lbasb  and  Rblbasb. 

Mbbobr. 

Portions. 

DESCENT. 
See  Estate. 

DEVISE. 
See  Lboacy. 

POWBR. 

Will. 
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DONATIO  MORTIS  CAUSA. 
1.  A^  shortly  before  his  deaths  stated 
to  the  Defendant,  who  was  his  soli- 
citor and  Und  agent,  that  he  in* 
tended  to  make  him  a  present  of 
300/.,  and  subsequently,  being 
taken  suddenly  ill,  he  sent  for  the 
Defendant,  and  desired  him  to 
retun  that  sum  out  of  the  balance 
in  his  hands.  There  was  no  third 
person  present  on  either  of  those 
occasions,  and  on  the  day  follow- 
ing the  last  conversation  A.  died. 
Upon  the  death  of  il.,  in  1831,  the 
Defendant  informed  AJ't  executors 
of  the  gift,  and  assisted  them  in 
making  out  an  account  of  the  tes- 
tator's assets,  in  which  account  the 
300/.  was  treated  as  a  gift  by  the 
testator  in  his  life-time,  and  in  the 
inventory  returned  to  the  Ecclesi- 
astical  Court,  and  the  account  set- 
tled with  the  Stamp  Office,  a  like 
credit  was  taken. 

In  1832,  the  Defendant,  at  the 
request  of  one  of  the  executors, 
furnished  an  account,  in  which, 
among  other  things,  he  stated  all 
the  circumstances  under  which  he 
claimed  to  be  entitled  to  this  sum 
of  300/.,  taking  credit  for  it  against 
the  balance  in  his  hands,  and  seek- 
ing to  retain  the  residue  of  said 
balance,  in  discharge  of  certain 
costs  due  to  him  and  his  partner  in 
a  suit  in  the  Exchequer,  in  which 
he  had  been  employed,  for  the  tes- 
tator in  his  life-time,  and  after  his 
death  for  the  executors,  (he  amount 
of  which  costs,  however,  had  not 


been    ascertained.     This  acceoB — ni 

was  retained  by  the  executors  wit />. 

out  any  objection.      Upon  a  1=^17/ 
filed  by  the   executors  in    18^^^, 
against  the  Defendant,  for  an  ac- 
count of  the  sums  due  by  him    ss 
agent  to  the  estate  of  the  tes/j- 
tor: — 

Held,  that  the  gift  of  the  SOO^ 
could  not  be  supported ;  that  the 
executors  had  not  conOrmed  sud 
gift,  and  were  not  precluded  by 
any  acquiescence    from   disputing 
same.     Wakh  v.  Siuddari.       159 
2.  Where  a  disposition  of  money  is 
attempted  to  be  supported  as  a  </o- 
noHo  mortis  oatadt  a  mere  general 
statement  of  the  fact  of  a  gift  hav- 
ing been    made  is  not  auflScient; 
the  Court  requires  to  be  informed 
of  the  most  minute  particulars,  how, 
and  where,  and  in  whose  presence 
the  gift  was  made,  and  in  what  con- 
dition of  mind  and  body  the  alleged 
donor  was. 

It  is  essential  to  the  validity  of  a 
donatio  mortis  causoj  that  the  mo- 
ney, or  the  subject  of  the  gift, 
should  be  actually  handed  over  at 
the  time.    Thompson  v.  Hefftman. 

285 

DOWER. 
A,  being  equitable  tenant  in  tail  of 
certain  lands,  some  of  which  were 
fee-simple,  and  some  held  under 
leases  pur  outer  vie^  during  the 
life-time  of  his  father,  the  prior 
tenant  for  life,  and  before  he  ob- 
tained the  actual  possession  of  said 
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laiidsy  sold  a  portioQ  of  the  lease- 
liold  interetUy  and  by  a  contempo- 
vaneoos  deed  convejed  the  fee- 
simple  lands  to  the  purchaser,  bj 
way  of  indemnitj  against  all  incum- 
brances aflfecting  the  purchased 
lands.  A.^  at  the  period  of  this 
transaction,  was  married  to  the 
Plaintiff;  but  no  settlement  bad 
been  executed  upon  the  occasion 
of  the  marriage.  In  .1808,  upon 
the  death  of  his,  A.\  father,  the 
legal  fee  descended  upon  A»  In 
1810,  by  a  further  deed  executed 
between  A^  of  the  one  part,  and 
trustees,  in  whom  the  estate  of  the 
vendee  in  the  sale  of  1804  was 
vested,  of  the  other  part,  A,  cove- 
nanted that  in  case  the  purchased 
lands  should  be  made  liable  to  pay 
the  amount  of  the  incumbrances 
affecting  same,  the  trustees  should 
be  at  liberty  to  resort  to  the  indem- 
uity  lands,  to  be  recouped  thereout 
in  all  such  sums,  with  interest  and 
costs.  In  1818^  A.  and  his  wife» 
the  Phuntiff,  executed  a  deed, 
whereby,  after  reciting  that  the 
Plaintiff  had  agreed  to  levy  a  fine 
ta  discharge  her  right  of  dower, 
and  that  A.  had  agreed  to  secure 
her  a  jointure  or  rent-charge  in  lieu 
thereof,  A^  conveyed  the  said  in- 
demnity lands  and  others,  to  the 
use  of  himself,  his  heirs,  and  assigns^ 
discharged  of  all  estates  tail  and 
of  dower ;  and  by  the  said  deed  he 
charged  the  said  lands  with  an  an- 
nuity of  200/.  per  annum,  by  way 
ef  jointure.  A.  having  subsequently 


died,  and  the  lands  charged  with 
the  jointure  having  proved  insuffi- 
cient, in  consequence  of  prior  in- 
cumbrances, the  bill  in  the  present 
cause  was  filed  by  the  Plaintiff, 
praying  that  she  might  be  declared 
entitled  to  dower  out  of  all  the 
estates  of  which  A.  was  seised  dur- 
ing the  coverture^  except  such  as 
had  been  sold  subsequently  to  the 
deed  of  1818. 

ffeldf  that  as  against  the  parties 
deriving  under  the  vendee  in  the 
sale  of  1804,  that  the  Plaintiff's 
claim  could  not  be  sustained ;  but 
that  as  against  the  heir-at-law  of  ^. 
she  was  entitled  to  a  decree. 

If  a  man,  before  marriage^  enter 
into  a  contract  for  the  sale  of  his 
fee-simple  estate,  his  subsequent 
marriage  does  not,  in  Equity,  cre- 
ate any  right  of  dower.  Uogdv. 
Lloyd.  354 

ESTATE. 

By  a  marriage  settlement  of  the  9th 
of  May,  1789,  certab  real  estates, 
the  property  of  the  husband,  were 
limited  in  trust  for  him  for  life,  and 
after  his  decease  to  trustees,  for  a 
term  of  1000  years,  and  subject 
thereto,  to  the  first  and  other  sons 
of  the  marriage,  with  remainder  to 
the  husband  in  fee.  The  trusts  of 
the  term,  which  were  for  raising  a 
sum  of  8000/.  as  portions  for  the 
younger  children  of  the  marriage, 
were  declared  to  take  effect  in  ca^ 
there  should  be  one.  or  more  child 


820        INDEX  TO  THE  PRINCIPAL  MATTERS. 


or  childreo  of  the  said  marriage^ 
besides  an  eldest  or  ooly  son. 

There  was  no  son  of  the  said 
marriage,  but  onlj  two  daughters* 
Upon  the  occasion  of  the  nudrriage 
of  one  of  the  dau^ersy  the  father 
covenaoled  to  settle  upon  herself 
and  her  husband,  and  their  issoe, 
an  annaitj  of  50M.  per  annsniy  and 
subsequently  con?ejedy  in  falfil- 
ment  of  this  covenant,  a  portion  of 
the  lands  which  were  the  subject 
of  the  settlement  of  1789,  to  trus- 
tees for  a  term  of  300  years,  to 
secure  same.  Upon  the  Bumriage 
of  the  second  daughter,  the  father 
made  a  pecuniary  provision  for  her, 
which  was  expressly  declared  to  be 
in  sattsfactton  of  her  portion  under 
the  settlement.  The  father,  by  his 
will,  devised  the  estates,  which  were 
(he  subject  of  the  settlement  of 
1789,  to  his  two  daughters,  in  the 
same  manner  as  they  would  have 
come  to  them  if  he  had  died  intes- 
tate:— 

HM^  upon  the  true  construction 
of  the  settlement,  that  as  there  was 
no  son  of  the  marriage,  the  portions 
were  not  raisable. 

SembUy  tliat  even  if  the  portions 
were  raisable,  the  gift  of  the  annu- 
ity to  the  daughter  would  have 
operated  as  a  satisfaction  of  her 
share. 

Stmhley  that  after  the  descent 
of  the  estates  upon  the  two  daugh- 
ters, neither  could  support  a  claim 
against  her  sister's  lands  for  her 
share  of  the  portions. 


The  case  tA  Ckmrek  ^.  l^Umtii 
(2  Bro.  C.  C.  180),  approved  of. 
WalkBU  V.  BioamJUd.  211 

S99  AUTlCLBSw 

ChABOB  of  DbBTS  UP09 

BBAL  ESTATB. 
CoKPIBMATION. 
FUCB* 

FowMBOP  Sabk. 

Rbmaindkiu 

Vendor  and  Pubchasei. 


ESTOPPEL. 
Sw  Lbasb  and  Rblbasb. 

FEME  COVERT. 

1.  The  PlaintiflT,  who  was  a  married 
woman,  but  had  been  deserted  bj 
her  husband,  when  he  left  the 
country  several  years  since,  filed  a 
bill  9sfeme  $oU  to  enforce  payment 
of  a  legacy  bequeathed  to  her  sub- 
sequently to  tbe  abaDdoomeut. 
There  having  been  soooe  evidence 
in  the  cause  to  show  that  the  hus- 
band was  still  alive;  the  Court  at 
the  hearing  gave  liberty  to  the 
Plaintiff  to  amend  the  bill  by  add- 
ing a  neat  friend,  and  making  her 
husband  a  Defendant,  and  charging 
him  to  be  out  of  the  jurisdiction,  and 
to  have  i^Modoned  his  wife.  JokM- 
8ton  V.  Kirkwood.  379 

2.  By  a  post-nuptial  settlement,  tbe 
husband  executed  hb  bond  ta  tros- 
tees,  upon  trBSt,  10  case  the  wife 
should  happen  to  survive  him,  to 
raise  the  sum  of  1000/.,  mud  pay 
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<3Ter  the  same  to  the  twd  wife,  to 
%>e  by  her  dispoied  of  as  she  might 
^hiak  proper}  but  in  case  the  Mid 
liQaband  should  io  her  Ule*tiine  pay 
theaaid  awB  tothe  wd  tmsteeit  then 
upon  trust  to  invest  aaioe  and.  pay 
tfa«  interest  thereof  to  the  husband 
for  his  life^  and)  alter  his  decease, 
to  pay  the  principal  and  all  interest 
due  thereon  to  the  wife,  for  her 
sole    and   separate  use*     Shortly 
after  the  execution  of  this  deed, 
-    the  husband  paid  the  lOOiM.  to  the 
trustees,  who  thereupon  investQd 
same*    The  husband  and  wife  sub- 
sequently filed  a  bill  seeking  to 
have  the  fund  transferred  to  the 
husband  absolutely,  the  wife  offer- 
ing to  waive  her  interest  in  the 
fund  i'-^Heldy  that  as  the  interest 
which  the  wife  had,  depended  upon 
the  contingency  of  her  surviving 
her  husband,  the  Court  could  not, 
upon  her  consent,  order  the  trans- 
fer sought  fgr.  Bail  v.  Cuthbertson, 

892 

FINE. 
If  a  tenant  in  tail  create  an  incum- 
braoce,  or  convey  his  estate  by  a 
voidable  conveyance,  and  after- 
wards levy  a  fine,  though  for  a  dif- 
ferent purpose,  the  first  operation 
of  the  fine  will  be  to  give  effect  to 
the  antecedent  act. 

The  same  rule  has  been  extended 
to  the  case  of  an  equitable  charge. 
Lloyd  v.l4l(nfd.  354 


FORECLOSURE. 

See  Bankrupt. 
Costs. 

MOBTOAGB. 

FORFEITURE. 

See  Rbn«wal. 
Waivkb, 

GENERAL  ORDERS. 

1  •  This  Court  will  not  allow  a  receiver, 
who  has  not  accounted  within  the 
time  prescribed  by  the  148th  Ge- 
neral Order,  his  poundage,  upon  a 
consent  signed  by  the  guardians  of 
the  minors  interested  in  the  fund. 
JJease  v.  EeiUjf.  284 

2.  It  is  not  imperative  upon  the 
Plaintiff,  under  the  47th  General 
Order,  to  set  down  the  cause  to  be 
h^ard  upon  an  objection  for  want 
of  parties.  If  the  objection  be  un- 
tenable be  may  disregard  it.  Whil- 
la  V.  HaUiday.  267 

GIFT. 

Where  there  is  a  power  to  appoint  to 
and  amongst  children,  though  there 
is  no  appointment,  nor  any  gift  in 
default  of  appointment,  yet  by  an 
implication  arising  from  the  terms 
of  the  power,  there  is  a  gift  to  the 
children  living  at  the  death  of  the 
donor  as  tenants  in  common.  AL 
loway  V.  AUoway.  980 

See  D9NAT10  MoBTis  Causa. 
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GIFT  OVER. 

A  testatrix  bequeathed  a  sum  of  300/. 
to  her  executors,  io  trust  to  place 
the  same  out  at  interest,  and  pay 
same,  as  it  should  fall  due,  to  her 
nephew  for  life,  and  at  his  decease 
«Ho  divide  the  said  sum  and  any 
interest  which  might  be  due  thereon 
amongst  his  children  equally,  and 
if  he  should  have  but  one,  then  to 
give  the  whole  to  said  one  child." 
There  were  two  children  of  the 
nephew,  both  of  whom  died  in  his 
life-time: — HeU^  that  this  was  a 
gift  to  the  father  for  life,  with  re- 
mainder to  the  children  as  tenants 
in  common,  with  a  gift  over,  in  case 
there  should  be  but  one  surviving 
child,  to  that  child;  and  that,  as 
that  event  had  not  happened,  the 
representative  of  the  deceased  chil- 
dren was  entitled  to  the  fund.  Kun- 
herly  v.  Tew.  139 

HEIR. 

See  CoCNSBL. 
Infant. 

HUSBAND  AND  WIFE. 
See  Ambndmbnt. 
Class. 
Fkmb  Covert. 

INFANT. 
Counsel  acting  for  a  minor  heir  at  law 
are  justified  iu  exercising  their  dis- 
cretion, whether  or  not  he  ought  to 
take  an  issue  of  devisavil  vel  non. 
Knipe  v.  M^Mahon.  295 


INSURANCE. 

Upon  the  purchase  of  ao  annuity 
granted  lor  two  lives  mod  the  life 
of  the  survivor,  and  caade  redeent- 
ble  upon  six  months*  nodco^  a  po- 
Kcy  of  insurance,  which  had  been 
effected  upon  the  life  of  one  of  tks 
grantors,  vras  assigned  to  the  aoiMu- 
tant,  and  vras  subseqaentlj  kept  ap 
by  her  at  her  own  expenee.  The 
life  having  dropped,  the  Coinpaoy 
paid  the  amount  of  the  insurance  to 
the  annuitant  The  annuity  hav- 
ing subsequently  fisllen  into  arresr, 
upon  a  bill  filed  by  the  annuitant 
to  raise  the  arrears: — SM^  \\nX 
the  annuitant  was  not  bound  to  give 
credit  for  the  amount  received  oo 
foot  of  the  policy,  as  against  the 
arrears  of  the  annuity ;  but  vf|B  en- 
titled to  retain  same  as  compensa. 
tion  for  the  diminution  in  value  of 
the   annuity.      MUiiken  v.  Kidd 

274 
INQUIRY. 
See  Account. 

Class. 

Master. 

INTEREST. 
In  the  year  1818  A,  entered  into  a 
contract  with  B,  for  the  purchase 
of  four  denominations,  and  made  an 
advance  of  2000/.  on  account  of  the 
purchase-money.  The  treaty  hav- 
ing been  broken  off,  A.  became  an 
incumbrancer  to  the  extent  of  the 
advance.  In  1819,  upon  the  occa- 
sion of  the  marriage  of  B,^  by  hi. 
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denture  of  settlement,  the  four 
denominations  were  conveyed  to 
trustees,  as  to  two  of  them,  to  the 
uses  of  the  marriage,  in  strict  set- 
tlement; and  as  to  the  remaining 
two,  upon  trust  to  sell,  whenever 
the  settlor  should  require  the  trus- 
tees so  to  do,  and  apply  the  produce 
in  payment  of  the  several  incum- 
brances enumerated  in  the  schedule 
of  the  deed.  A,  was  the  third  in- 
cumbrancer  mentioned  in  the  sche- 
dule, but  neither  he  nor  any  of  the 
other  incumbrancers  were  parties  to 
the  deed*  There  never  was  any 
Bale  pursuant  to  the  trusts  of  the 
deed: — 

Heldf  that  interest  on  A.*i  incum- 
brance was  to  be  computed  from  the 
period  of  six  years  prior  to  the  filing 
of  the  bill  Lawv.BagwM.  998 
See  Limitations^  Statotb  or. 
Portions, 

ISSUE. 

See  Rbmaindrr. 
Survivor. 

JOINT  TENANT. 

A  testator,  by  his  will,  charged  his 
estates  with  600(V.,  and  directed 
*^same  to  be  pud  to  and  among 
such  of  my  younger  children,  as 
shall  survive  my  said  wife,  in  such 
shares  and  proportions,  and  at  such 
times  after  her  death,  as  she  shall 
direct  by  her  will  or  deed***  His 
wife,  by  her  will,  directed  as  fol- 
lows: **  Robbert  {ihe  inheritor)  give 
VOL.  tv.  2 


3  of  the  6000/.  I  wish  to  have 
given,  to  the  two  elder  girrels :" — 
ffeldf  that  the  appointees  of  the 
3000/.  took  as  tenants  in  common, 
and  not  as  joint  tenants. 

The  power  in  this  case  was  not 
a  mere  power  of  selection.  The 
donee  had  the  power  of  settling  the 
fund  to  and  amongst  the  children 
in  any  way  she  thought  proper,  and 
if  she  had  intended  to  create  a 
joint  tenancy  she  had  power  to  do 
so.    AUouKiy  V.  AUoway.  360 

See  Power. 

Tenant  in  Common. 

JOINTURE. 
See  Dower. 

JUDGMENT. 

1.  A  tenant  in  tail,  by  indenture  of 
settlement,  executed  upon  the  oc- 
casion of  the  marriage  of  his  eldest 
son,  reciting  that  he  was  seised  in 
fee  or  in  tail,  conveyed  the  lands, 
as  if  he  was  seised  in  fee,  to  trus- 
tees for  a  term  of  100  years,  to 
secure  a  jointure  for  the  intended 
wife  of  his  son,  in  case  certain  other 
lands,  on  which  it  was  primnrily 
charged,  should  be  sold ;  and,  sub- 
ject to  said  term,  to  the  use  of  him- 
self for  life,  remainder  to  trustees 
for  a  term  of  200  years,  to  raise 
portions  for  his  younger  children, 
and  subject  thereto  to  the  use  of 
his  son  for  life,  remainder  to  trus- 
tees to  preserve,  &c.,  remainder, 
subject   to  a  third  term  of  300 
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yearly  to  the  first  and  other  sons  of 
his  son  in  tail.  No  fine,  reeoTery, 
or  disentailing  deed  was  leried,  suf. 
feredy  or  executed  by  the  father  or 
by  the  son.    A  bill  was  filed  to 

'  raise  the  portions  for  the  younger 
ohildren  of  the  father,  the  settlor, 
and  a  decree  was  pronounced,  di- 
recting a  sale  of  the  term  of  200 
years. 

After  the  decree,  the  eldest  son 
of  the  marriage,  his  grandfuther 
being  then  dead,  executed  tt  disen- 
tailing deed,  and  subsequently,  his 
Either  baring  died  in  the  intenral, 
conreyed  the  lands  in  fee  expressly 
subject  to  the  term  to  a  stranger 
to  the  suit,  by  whom,  shortly  after- 
wards, the  fee  was  conveyed  to  the 
widow  of  the  father,  who  was  a 
party  to  the  suit,  and  against  whom 
a  decree  upon  sequestration  had 
been  obtained. 

The  term  was  sold,  and  the  pur- 
chaser objected  to  the  title;  but 
the  title  was  held  good  by  the  Master 
pf  the  Rolls,  and  afterwards,  upon 
appeal,  by  the  Lord  Chancellor: — 
HMy  that  certain  judgments  ob- 
tained against  the  eldest  son  of  the 
marriage,  pending  suit,  did  not 
create  any  objection  to  the  title. 
MoMiy  V.  BatweU,  58 

\,  A,  being  entitled  to  the  freehold 
lands  of  Blackacre  and  Whiteacre, 
in  1806  granted  the  former  in 
mortgage,  to  secure  an  advance  of 
1000/.,  and  at  the  same  time  exe- 
cuted a  collateral  bond,  upon  which 
judgment    was  duly  obtained,  in 


Easter  Term,    1806.    This 
ment  was  not  revived  until  U 
and  was  never  redodbetted 
the  9  Geo.  IV.,  c.  d5.    Iti  1&S9, 
Jim  granted   to  B»  an  annttif^  c/ 
400£^  charged  upon  Whiteeerif^  mod 
in  1888  died,  having  devised  WkHi- 
acre,  subject  to  an  annoSty,  to  Ik 
wife,  and  all  his  other  property  to 
two  trustees,  upon  tmat  to  id, 
and,  after  payment  of  his  debti^to 
make  an  equal  distribatiMi  llwreof 
among  his  younger  dhildreii.'    One 
of  the  tmatees  died  in  hit  life-tee, 
and  the  other  refuaed  ta  ueu-  In 
1884,  there  being  a  conaideidhle 
arrear  of  head  rent  due  upoa  White- 
acre,  and  the  head  landlord  having 
brooght  an  sjectmeot,  J9L  paid  off 
the  arrear  of  rent,  and  the  ooata  of 
the  efectmenti   and  aobaequeiitly 
entered  into  a  contract .  wstb  the 
younger  children  for  the  pnrchsse 
of  Whiteacre,    but  died  without 
having  completed  same ;  his  widow 
and  executrix,  the  principal  Defen- 
dant,  however,  afterwards  adopted 
the  contract,  and  by  a  deed  of  the 
29th  of  February,  1840,  Whiteacre 
was  conveyed  by  the  younger  chil- 
dren to  the  Defendant,  habendum 
to  her,  her  heirs  and  assigns,  free 
from  all  incumbrances,  except  three 
judgments,  one  of  which  was  the 
judgment    of  2000^  above   men- 
tioned, and  the  annuity  of  4002L 
The  covenant  in  the  deed  against 
incumbrances,  however,  waa  gene- 
ral.    The  surviving  trustee  of  the 
will,  though  named  a  party  in  the 
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deady  never  axecuted  it  On  a  bill 
€led  by  the  Plaintiff,  who  wee  en- 
titled to  the  mortgage  of  1606, 
end  the  jndgnient  collateral,  alleging 
that  BUduicre  was  inaafficient,  and 
aeeking  to  make  good  the  deBden- 
cj,  by  oaeana  of  the  judgment,  out 
of  Whiteacre>— iTisM,  that  as  the 
Bale  of  Whiteacre  was  by  the 
younger  children,  it  was  only  the 
residue  after  payntent  of  the  debts 
that  was  sold,  and  that,  conse- 
quently, the  lands  in  the  posses- 
aion  of  the  Defendant  were,  not- 
withstanding the  provisions  of  the 
8tatote  9  Geo.  IV.,  c  85,  liable  to 
the  jndgment.  Ginmett  v.  Arm- 
Hrong.  182 

^  A  trader  confessed  a  judgment  to 
A^  and  executed  a  mortgage  to 
A ;  the  execution  of  the  deed  of 
mortgage  was  subsequent  to  the 
entering  up  of  the  judgment  The 
trader  afterwards  became  a  bank- 
rupt:— ffddy  that  the  mortgage 
was  to  be  paid  in  the  first  instance, 
and  that  the  judgment  was  within 
the  operation  of  the  6  Will.  IV., 
c  14,  8.  126.     White  ▼.  Bayhr. 

297 

LACHES. 
See  Landlord. 


LANDLORD. 

L  Bill  by  the  Plaintifb,  to  have  a 
lease  of  the  year  1786  (which  had 
been  originally  granted  for  the 
term  of  three  lives,  one  of  which 

2  n2 


was  stated  to  be  still  in  existence), 
dedared  asubsuting  one,  dismissed, 
in  conaeqnenee  of  the  Plsiintiflb  not 
having  established  their  title  to  the 
lease.  O'DanneB  v.  Nokm.  153 
2*  Bill  for  the  renewal  of  a  lease  for 
three  lives,  containing  a  covenant 
for  perpetual  renewal,  by  the  tnis- 
tees  of  a  marriage  settlement,  to 
whom  the  lease  had  been  assigned 
upon  certain  trusts,  dismissed  with 
costs,  the  right  of  renewal  being 
held  to  have  been  forfeited  in  con- 
sequence of  the  laches  and  neglect 
of  the  parties  interested* 

Where  such  a  lease  is  in  settle- 
ment, it  is  the  duty  of  the  trustees 
to  make  full  inquiry  as  to  the  exis- 
tence of  the  lives,  and  the  state  of 
the  property ;  and  it  is  no  answer 
to  the  landlord  insisting  upon  the 
forfeiture,  to  say,  that  all  the  com- 
munications, which  took  place,  were 
with  the  tenant  for  life,  and  that 
he  alone  ought  therefore  to  be  an- 
swerable for  the  delay.  Towtdey  v. 
Bond.  240 

LEASE. 
See  Agent. 
Deed. 
Landlord. 

LEASE  AND  RELEASE. 

A  conveyance  by  lease  and  release 
does  not  operate  by  estoppel;  RigfU 
V.  BuckneU  (2  B.  &  Adol.  278)^ 
overruling  BeneUy  v.  Burdon  (2 
(Sim.  &  S.  519).     Llo^  v.  Llo^fd. 

854 
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LEGACY. 

r  A  testatrix  bequeathed  a  sum  of 
800/.  to  her  executors,  in  trust  to 
place  the  same  out  at  interest,  and 
pay  same,  as  it  should  fall  due,  to 
her  nephew  for  life,  and,  at  his  de- 
cease, **  to  divide  the  said  sum,  and 
any  interest  which  might  be  due 
thereon,  among  all  his  children 
equally  ;  and  if  he  should  leave  but 
one,  then  to  give  the  whole  to  such 
one  child."  There  were  two  chil- 
dren of  the  nephew,  both  of  whom 
died  in  his  lifetime : — 

ffeld^  that  this  was  a  gift  to  the 
father  for  life,  with  remainder  to 
the  children  as  tenants  in  common, 
with  a  gift  over,  in  c&^te  there  should 
be  but  one  surviving  child,  to  that 
child ;  and  that  as  that  event  had 
not  happened,  the  representative  of 
the  deceased  children  was  entitled 
to  the  fund. 

In  this  case,  a  particular  fund, 
which  had  been  set  apart  during 
the  life  of  the  tenant  for  life  to 
answer  the  bequest,  having  risen  in 
value,  the  Court  held,  that  there 
had  been  such  an  appropriation  of 
that  fund  in  payment  of  the  legacy, 
as  to  entitle  the  party  to  whom  the 
legacy  was  now  payable,  to  the  be- 
nefit of  the  increase.  Kimberley  v. 
Tew.  139 

2.  A  testator,  by  his  will,  charged  his 
estates  with  6000/.,  and  directed 
**  same  to  be  paid  to  and  among 
such  of  my  younger  children  as 
shall  survive  my  said  wife»  in  such 
shares  and  proportions,  and  at  such 


times  after  her  death,  as  she  shall 
direct  by  her  will  or  deed."  His 
wife,  by  her  will,  directed  ss  follows: 
«  RolAert  (the  inheritorX  give  3 
of  the  6000/1 1  wish  to  havegiveo,  to 
the  two  elder  girrels"  i—HM,  that 
the  appointees  of  the  3000/.  took 
as  tenants  in  common,  and  notu 
joint  tenants* 

The  power  in  this  case  was  not 
a  mere  power  of  selection.  The 
donee  had  the  power  of  settling  the 
fund  to  and  amongst  the  children 
in  any  way  she  thought  proper,  and 
if  she  had  intended  to  create  a  joint 
tenancy  she  had  power  to  do  so. 
AUoway  v.  AUoway,  456 

3.  A  testator  gave  a  surplus  fond, 
constituted  of  the  accumulation  of 
certain  rents  issuing  out  of  freehold 
and  leasehold  estates,  to  be  diYided 
in  equal  parts  amongst  mil  hia  chil- 
dren living  at  his  death. 

By  a  codicil  the  testator  revoked 
the  gift  to  Wny  one  of  the  children : 

HMy  that  the  share  which  had 
been  given  by  the  will  to  W^  be- 
longed to  the  other  children,  and 
did  not  devolve  to  the  heir-at-law 
and  next  of  kin  of  the  testator. 

CrenweU  v.  Che^yn  (2  Eden, 
123),  was  well  decided.  Shaw  v. 
APMahon.  431 

LEGAL  ESTATE. 
See  Voluntary  Debd. 

LIMITATIONS,  STATUTE  OF. 

1.  A.  B.  being  indebted  to  her  law 

agent  in  a  considerable  sum   for 
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cosU)  and  alto  on  a  promissory  note* 
by  her  will  ordered,  in  the  first  in- 
•Cance,  her  debts  to  be  paid  as  soon 
as  conveniently  might  be  after  her 
decease.  She  then  devised  her  real 
estate  to  her  brother,  and  directed 
**  that  all  costs  and  charges  which 
might  be  due  to  her  law  agent"  at 
the  time  of  her  decease,  should  be 
paid  by  her  brother  out  of  the  rents 
of  the  real  estate*  A.  B*  died  in 
18ia  From  the  year  1815,  the 
eiecutors  of  the  testatrix  and  the 
devisee  of  the  real  estate  resided 
abroad,  out  of  the  jurisdiction  of 
the  Court;  but  in  the  year  1816 
the  law  agent  was  paid,  under  an 
order  of  Court,  in  one  of  the  causes 
in  which  the  costs  were  incurred,  a 
sum  of  3891^  8i.  4iLf  and  subse- 
quently the  further  sum  of  \00L  by 
the  agent  of  the  devisee  of  the  real 
estate.  In  1819  the  law  agent  filed 
a  bill  against  the  executor  of  the 
assignees,  and  also  against  the  own- 
ers of  the  real  estate,  to  recover  the 
amount  of  his  demands;  but  in 
consequence  of  the  absence  of  the 
Defendants  no  subpoena  was  served. 
In  1828,  the  Plaintiff  in  that  suit 
having  died  in  the  mean  time,  his 
•secutors,  the  present  Plaintiffs, 
filed  a  bill  of  revivor  ;  but  the  De- 
fendants  being  still  out  of  the  juris- 
diction, no  subpoena  was  served.  In 
18d8»  a  second  bill  of  revivor  was 
filed,  and  subpoenas  were  served 
upon  the  Defendants,  by  means  of 
an  order  obtained  under  the  Statute 
4  &  5  WilL  IV.  c.  82,  which  had 


been  enacted  in  the  interval  : — 
Heldf  that  the  real  estate  was 
charged  with  the  amount  of  the 
promissory  note  as  well  as  the  costs. 
Heldy  also,  that  the  bar  of  the 
Statute  of  Limitation  was  saved  by 
the  filing  of  the  bills  in  1819  and 
*    1828.     FoTiUr  v.  Tkompwm.  303 

2.  By  indenture  of  marriage  settle- 
ment, a  power  was  given  to  the  hus. 
band  to  appoint,  by  deed  or  will, 
the  lands  of  Blackacre  and  White - 
acre,  held  under  leases  for  lives  re- 
newable for  ever,  to  any  of  the  sons 
of  the  marriage,  for  any  estate  not 
exceeding  an  estate  quan  in  tail 
male.  The  husband  made  his  will, 
and  after  reciting  the  power,  in  ex- 
press execution  thereof,  devised 
the  lands  of  Blackacre  to  a  trustee 
to  the  use  of  his  third  son,  M-^  for 
life,  with  remainder  to  trustees  to 
preserve,  &c.,  with  remainder  to  the 
first  and  other  sons  of  if.  in  succes- 
sion ;  and,  in  default  of  such  issue, 
remainder  over  to  the  testator's 
sixth  son,  N. ;  and  the  testator  then 
devised  Whiteacre  to  his  said  nxth 
son,  iV.,  for  life,  remainder  to  trus- 
tees  to  preserve,  &c.;  remainder  to 
N*i  first  and  other  sons,  with  re- 
mainders over.  The  donee  of  the 
power  afterwards,  by  a  codicil  to  his 
will,  directed  that  in  the  event  of 
the  decease  of  his  own  eldest  son 
without  issue,  the  limitatioa  of 
Whiteacre  to  N,  should  cease^  and 
the  lands  should  shift  over  to  M.  in 
tail  male, 
if.,   the  third  son,  married  in 
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1815,  and  by  the  deed  of  settlement 
then  executed,  after  recitals  of  Jf/« 
Tested  estate  in  Blackacre,  and  oon. 
tingent  interest  in  Wluteaere,  all 
the  lands  were  limited  to  M.  for 
life,  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male, 
remainder,  as  to  Whiteacre,  to  the 
daughters  of  the  marriage,  remain- 
der, as  to  BUekacre,  to  iVl,  the  nzth 
son,  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  with  similar  limita- 
tions to  hb  brothers  and  their  issue* 

In  1816  the  eldest  son  of  the 
donee  of  the  power  died  without 
issue,  whereupon  Jf*  became  enti- 
tled unto,  but  did  not  obtain  pos- 
sesdon  of,  Whiteacre. 

There  were  two  sons,  issue  of 
Jf/t  marriage  ia  1815.  In  1827, 
Jf.  married  if^ieeond  time,  and  by 
the  articles^  nhidi  were  executed 
upon  that  occasion,  he  covenanted 
to  settle  the  reversion,  expectant 
upon  the  decease  of  his  sons  with- 
out  issue,  in  all  the  lands,  to  the 
use  of  the  first  and  other  sons  of 
that  marriage  in  tail  male,  with  re- 
mainder to  the  daughters  of  the 
marriage  as  tenants  in  common 
in  fee.  There  was  issue  of  this 
marriage^  two  daughters.  The  sur- 
vivor of  the  sons,  the  issue  of  the 
first  marriage,  died  in  1840,  under 
age  and  unmarried,  M,^  their  father, 
having  died  in  1885. 

In  1841  a  bill  was  filed  by  the 
daughters  of  ilf.,  claiming  both 
Blackacre  and  Whiteacre: — KM^ 
that  their  right   to  the   lands  of 


Whiteacre  was  barred  by  the  Sta- 
tute of  Limitations,  and  thsl  the 
parties  eUimiog  under  the  deed  of 
1815  were  not  estopped  from  &- 
futing  the  right  of  the  eettlor  to 
those  lands.  8tac^cpo9(e  v.  Sladt- 
poole,  3S0 

d.  In  the  year  1818  A,  entered  hito 
a  contract  with  B.  for  the  purchsse 
of  four  denominations,  and  made  an 
advance  of  2000^  on  aoeoont  of  die 
purchase-money.    The  treaty  hav- 
ing been  broken  off.  A,  became  an 
incumbrancer  to  the  extent  of  the 
advance.    In  1819»  upon  the  occa- 
sion of  the  marriage  of  B^  by  in- 
denture of  settlement,  the  four  de- 
nominations  were  eonveyed  to  trus- 
tees, as  to  two  of  them,  to  the 
uses  of  the  marriage,  in  strict  set- 
tlement; and  as  to  the  reoNdning 
two,  upon  trust  to  seU,  whefiever 
the  settlor  should  require  the  trus- 
tees so  to  do,  and  apply  the  pro- 
duce in  payment  of  the  several 
incumbrances   enumerated   in   the 
schedule  of  the  deed.    A.  was  the 
third  incumbrancer  mentioned  in 
the  schedule,  but  neither  he  nor 
any  of  the  other  incumbrancers  was 
a  party  to  the  deed.     There  never 
was  any  Skde  pursuant  to  the  trusts 
of  the  deed : — 

Heidj  that  neither  A,  nor  his  re- 
presentative, the  Plaintiff  in  the 
second  cause,  was  to  be  regarded  as 
a  catui  que  truH  under  the  deed 
of  1819*  so  as  to  be  entitled  to  in- 
sist adversely  on  the  execution  of 
the  trusts* 
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lalerert  qbA/m  incuaibraiice  to 
be  computed  from  the  period  of 
six  yeara  prior  to  the  fling  of  the 
bilL 

Quaref  whether  the  25th  section 
of  the  a  &  4  Will.  IV.  c27,  was 
intended  to  apply  to  the  40th  and 
42nd  sections  of  the  same  Statute. 
Law  Y.  JSagwelL  398 

MARRIAGE  SETTLEMENT. 

See  Articlbs. 
covbnant. 
Dbbd. 
Portions. 
PowBR  OF  Salb. 

MASTER. 
See  Inquiry. 

PiUCTIOB. 

MERGER. 

1.  ^.  being  entitled  to  the  freehold 
lands  of  Blackacre  and  Whiteacre» 
in  1806  granted  the  former  in  mort* 
gage,  to  secure  an  advance  of  1000/., 
and  at  the  same  time  executed  a 
collateral  bond,  upon  which  judg- 
ment was  duly  obtained,  in  Easter 
Term,  1806.  This  judgment  was 
not  reriyed  until  1839,  and  was 
never  redocketted  under  the  9 
Geo.  IV^  c  35.  In  1829,  A. 
granted  to  B.  an  annuity  of  4001, 
charged  upon  Whiteacre,  and  in 
1833  died,  having  devised  White- 
acre,  subject  to  an  annuity,  to  his 
wHb,  and  all  his  other  property  to 
two   trustees,   upon  trust  to  sell. 


aad^  afiar  paymei^t  of  his  debts,  to 
make  an  equal  distribution  thereof 
among  his  younger  children.  One 
of  the  trustees  died  in  his  life-time, 
and  the  other  refused  to  act.  In 
18d4|  there  being  a  considerable 
arrearof  head  rent  due  upon  White- 
acre^  and  the  head  landlord  having 
brought  an  ejectment,  B.  paid  off 
the  arrear  of  rent,  and  the  costs  of 
the  ejectment,  and  subsequently 
entered  into  a  contract  with  the 
younger  children  for  the  purchase 
of  Whiteacre,  but  died  without 
having  completed  same ;  his  widow 
and  executrix,  the  principal  Defen. 
dant,  however,  afterwards  adopted 
the  contract,  and  by  a  deed  of  the 
29th  of  February,  1840,  Whiteacre 
was  conveyed  by  the  younger  chil- 
dren to  the  Defendant,  habendum 
to  her,  her  heirs  and  asrigns,  free 
from  all  incumbrances,  except  three 
judgments,  one  of  which  was  the 
judgment  of  1000/.  above  men. 
tioned,  and  the  annuity  of  4001. 
The  covenant  in  the  deed  against 
incumbrances,  however,  was  gene- 
ral The  surviving  trustee  of  the 
will,  though  named  a  party  in  the 
deed,  never  executed  it.  On  a  bill 
filed  by  the  Plaintiff,  who  was  en- 
titled to  the  mortgage  of  1806,  and 
the  judgment  collateral,  alleging 
that  BUickacre  was  insufBciiint,  and 
seeking  to  make  good  that  defi- 
ciency, by  means  of  the  judgment, 
out  of  Whiteacre: — HeU^'^tX  as 
the  sale  of  Whiteacre  was  by  the 
younger  childen,  it  was  only  the 
residue  after  payment  of  the  debts 
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that  WM  Mid,  and  that,  conte- 
quently,  the  lands  in  the  ponewion 
of  the  Defendant  were,  aotwith- 
•tanding  the  provisiona  of  the  Sta- 
tute 9  Geo.  IV.  c.  35,  liable  to  the 
judgment. 

Held,  also,  that  the  sum  paid  .by 
fi.  in  his  life-time,  in  discharge  of 
the  arrears  of  head  rent,  could  not 
be  set  up  as  a  charge  ranking  in 
priority  to  the  Plaintiff,  but  that 
same  had,  in  fact,  become  extin- 
guished in  the  inheritance.  Gar^ 
neit  V.  Armtirong.  182 

2.  By  a  marriage  settlement  of  the 
9th  of  May,  1789,  certain  real  es- 
tates, the  property  of  the  husband, 
were  limited  in  trust  for  him  for 
life,  and  after  his  decease  to  trus- 
tees, for  a  term  of  1000  years,  and 
subject  thereto,  to  the  use  of  the 
first  and  other  sons  of  the  marriage, 
with  remainder  to  the  husband  in 
fee.  The  trusts  of  the  term,  which 
were  for  raising  a  sum  of  8000/.  as 
portions  for  the  younger  children 
of  the  marriage,  were  declared  to 
take  effect  in  case  there  should  be 
one  or  more  child  or  children  of 
the  said  marriage,  besides  an  eldest 
or  only  son. 

There  was  no  son  of  the  said 
marriage,  but  only  two  daughters. 
Upon  the  occasion  of  the  marriage 
of  one  of  the  daughters,  the  father 
covenanted  to  settle  upon  herself 
and  her  husband,  and  their  issue, 
an  annuity  of  500/.  per  annum,  and 
subsequently  convoyed,  in  fulfil- 
ment of  this  covenant,  a  portion  of 
the  lands  which  were  the  subject  of 


the  settlement  of  1789,  to  trmteei 
for  a  term  of  900  yean^  to  lecire 
tame.     Upon  the  marriage  of  the 
second  daughter,  the  father  mide 
a  pecuniary  provision  for  her,«bidi 
was  expressly  declared  to  be  in  n- 
tisfaction  of  her  portion  under  the 
settlement.    The  father,  by  his  wiU, 
devised   the   estates,  which  were 
the  subject  of  the  settlement  of 
1789,  to  his  two  daughters,  in  the 
same  manner  as  they  would  have 
come  to  them  if  he  had  died  intei- 
Ute:— 

Heldy  upon  the  true  construction 
of  the  settlement,  that  as  there  was 
no  son  of  the  marriage,  the  portions 
were  not  raisable. 

SembUt  that  even  if  the  portions 
were  raisable,  the  gift  of  the  an- 
nuity to  the  daughter  would  have 
operated  as  a  satisfaction  of  her 
share. 

Sembkf  that  after  the  descent  of 
the  estates  upon  the  two  daughters, 
neither  could  support  a  claim  against 
her  sister's  lands  for  her  share  of  the 
portion. 

The  case  of  Church  v.  Edwards 
(2  Bro.  C.  C.  180)  approved  of. 
fValcott  V.  BloomfieU.  21 1 

MINOR. 

See  Counsel^ 
Infant. 


MONEY. 

See  Donatio  Mortis  Causa* 
Lbgacy. 
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MORTGAGEE. 

)•  ^.  being  indebted  to  tbe  Plaintiffs 
in  a  ram  of  400/.,  and  being  en- 
titled to  a  life  estate  in  certain  lease- 
hold premises,  conveyed,  by  deed 
of  the  2!st  of  November,  1887,  his 
life  interest  therein  to  a  trustee, 
upon  trust,  ^^out  of  the  interest, 
proceeds,  or  annual  rent  thereof,** 
to  pay  the  head  rent,  to  which  the 
lands  were  subject,  the  premiums 
of  insurance  on  a  certain  policy  of 
insurance  (which  A.  had  effected 
upon  his  life,  and  which  policy  was 
assigned  by  a  separate  deed),  and 
also  to  the  said  Plaintiffs  the  said 
sum  of  400/.,  with  legal  interest 
from  the  date  thereof,  at  the  rate 
of  6L  by  the  year,  until  the  same 
should  be  fully  paid  off  and  dis- 
charged, and  upon  payment  thereof, 
to  reconvey  the  same  to  A.  or  his 
assigns.  The  deed  did  not  contain 
any  covenant  for  payment  on  the 
part  of  ^. : — Held^  upon  the  true 
construction  of  the  deed  of  Novem- 
ber, 1887,  that  tbe  Plaintifl&  were 
not  to  be  considered  as  mortgagees, 
or  entitled  to  a  sale,  but  only  to 
have  a  receiver,  and  the  trusts  of 
the  deed  carried  into  execution 
under  the  direction  of  the  Court. 
Taylor  V.  Emeram.  117 

2.  In  a  suit  by  a  prior  mortgagee  for 
a  foreclosure  and  sale,  the  heir  of 
the  mortgagee  of  the  equity  of  re- 
demption is  not  a  necessary  party. 

WhiUay.HaUiday.  267 

3.  Where  a  mortgagee  unnecessarily 
files  a  bill  for  foreclosure,  subse- 


quently to  tha  bankhiptey  of  the 
mortgagor,  he  will  not  get  more 
costs  than  he  would  have  been  en- 
titled to  by  proceeding  in  the  mat- 
ter of  the  bankruptcy.  Hbgan  v. 
Baird.  896 

4.  A  trader  confessed  a  judgment  to 
A,^  and  executed  a  mortgage  to  B.  s 
the  execution  of  the  deed  of  mort- 
gage was  subsequent  to  tbe  enter- 
ing up  of  the  judgment.  The  trader 
afterwards  became  a  bankrupt:— 
Hvldy  that  the  mortgage  was  to  be 
paid  in  the  first  instance,  and  thai 
the  judgment  was  within  the  opera- 
tion of  the  6  Will  IV.  c  14»  s.  126. 
The  case  of  a  mortgage  creditor 
stands  on  altogether  a  different  foot* 
lug  from  t  hat  of  a  purchaser.  IVhiU 
V.  Ba^.  297 

See  Costs. 
Practicb. 

MOTION. 

1.  A  decree  stated,  that  the  Defendant 
<*  waived  all  right  of  priority  against 
the  Plaintiff -."—^e^,  that  the 
Court  could  not,  upon  motion,  re- 
strict the  force  of  such  comprehen- 
sive words,  notwithstanding  that  it 
was  represented,  that  these  words 
were  introduced  in  relation  to  a 
particuhur  right  of  priority  only. 

Sheehtf  V.  Lord  Muekerry  (7 
CUrk  &  F.  1)»  observed  upon. 
Drought  V.  Jofieim  1 74 

2.  By  the  decree  in  the  cause»  the 
Plaintiff's  right,  under  a  settlement 
of  the  year  1804,  to  two-thirds  of 
certain  lands,  was  establisbec^  sub- 
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jeet  to  the  latm  lubaiatiiq^  il  the 
time  oC the  Betllemeot.  ;A«,tt third 
pirty^.elaiaiiiig  «  portion  of  -  these 
kads  «ea  porehaier  for  fihiakle 
oooiideratioiiy  end  without  notice, 

•  under  a  leaie  made  io  the-  year 
18&1»  bj  one  of  the  Defendant^ 
Cly  ithowat  entitled  to  the  femain- 
ing otto-thirdy^pKed  after ihede- 
cree,  and««pon'findertakii^-to  be 
boimd  by  all  the  ppooeedings  in  the 
cante,  he  obtained  ^m  order,  upon 
content  that  the  Master  should  in- 
quire and  report,  whether  he  was 
entitled  to  any  estate  or  interest  in 
the  lands  in  the  decree  mentioned: 
SMi  that  under  this  order,  he 
could  not  set  up  his  claim  under 
the  lease  of  1831  against  the  Plain- 
taff,  whose  title  bad  been  established 
by  the  decree,  and  that  he  was  not 
entitled  to  have  the  order  varied  or 
discharged,  to  enable  him  so  to  do. 
The  Court  cannot  relieve  against 
a  decree  or  order  made  upon  con- 
sent, unless  in  case  of  misrepresen- 
tation. 

A  decree  cannot  be  varied  upon 
motion,  without  consent*  Peed  v. 
Cuitem.  300 

.  A  party  served  with  a  notice  of 
motion,  though  not  interested  in 
the  subject  matter  of  the  motion,  is 
yet  entitled  to  the  costs  of  appear- 
ing. Tabuteam  v«  WarimHohi    267 

»  Where  a  motion  is  properly  move- 
able at  the  Rolls,  it  ought  to  be 
moved  there,  even  though,  if  grant- 
ed, it  will  have  the  effect  of  post- 
poning a  cause  in  the  Lord  <^han- 


cellor's  list  of  causes  for  hearisg 
Crawford  v.  ScoiU  S^ 

See  Costs. 

Decbbb. 

Practicx. 

NEW  TRUSTEES. 
See  Trust  and  Trosteb. 

NEXT  OF  KIN. 
See  Lboacy. 

NOTICE. 

See  Costs. 
Practicb. 

OBJECTIONS  TO  TITLE. 
See  TiTLB. 

ORDERS  OF  COURT. 
See  Gbnbral  Ordbrs. 

PARENT  AND  CHILD. 
See  Portions. 

PARTIES. 
In  a  suit  by  a  prior  mortgagee  for  i 
foreclosure  and  sale,  the  heir  td  die 
mortgagee  of  the  equity  of  redemp 
,    tion  is  not  a  necessary  party. 

It  is  not  .imperative  upon  thi 
Plaintiff  under  the  47th  Genera 
Ordes  to  set  down  the  cause  to  hi 
heard  upon  an  objection  for  wan 
of  parties.  •  If  the  objecticHi  kn 
untenable,  he  may  -  disregard  it 
IVhUia  V.  HalUdt^.  £6 

I    .*.    See  Practicb. 
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PAYMENT. 

See  Costs. 
Solicitor. 

PENDENTE  LITE. 
See  Jddgmbnt. 

PLEADING. 

iSee  Amendment. 
Answer. 
Costs. 
.  Decree. 
Donatio  Mortjs  Causa. 
Parties. 

POLICY  OF  INSURANCE. 
See  Insurance. 

PORTIONS. 

)^«  By  a  deed  of  settlement,  executed 
oo  the  occasion  of  the  marriage  of 
B^  certain  lands^  of  which  A.f  the 
Either  of  B.y  was  seised,  as  tenant 
for  life,  were  conveyed  to  trustees, 
in  trust  to  pay  B.  an  annuity  during 
the  life  of  Jl. ;  and  certain  other 
Uuid%  to  which  A.  was  absolutely 
entitled,  were  also  cony  eyed,  upon 
inist  to  permit  A*f  and  his  heirs 
end  assigns,  to  receive  the  rents  and 
proita  thereof  during  JS.  (the  son's) 

^  life,  aid  subject  thereto,  to  secure 
e  jointure  of  dOM.  for  the  son's  in- 
teeded  wife,  and  to  ruse  a  sum  of 

'  40001.  as'portions  for  the  younger 
children  of  the  marriage ;  and  it 

-  WIS  provided,  that  these  portions 
should  be  divided  among  the  younger 


diikireo,  in  aoeh  shares  and  propor- 
tions aa  J3.  shottM  appoint,  and  in 
deftiult  of  appoietmenty  share  and 
diare  alike,  and  should  be  payable 
to  such  of  them  as  should  be  sons, 
at  their  ages  of  twenty-one  years 
and  to  such  of  them  as  should  be 
daughters,  at  their  agea  of  twenty, 
one  years,  of  days  of  marriage, 
which  should  first  happien,  <*if  aoch 
respective  times  of  payment  should 
happen  after  the  death  €fB^  but  if 
before,  then  within  three  cslendar 
months  after  the  death  of  the  said 
B.9  and  not  before,  or  sooner,  un- 
less with  the  consent  of  the  said  A, 
if  living,  and  if  dead,  of  the  said  A, 
testified  in  writing  under  their  re- 
spective  hands  and  seals." 

B.i  after  the  death  of  his  Ihther, 
A.y  in  pursuance  of  the  power  con- 
tained in  this  settlement,  eaecuted 
an  appcHutment  in  &vour  of  the 
Plaintiff,  who  was  one  of  his  younger 
children,  and  who  had  attained  her 
age  of  twenty-one  yearsy  and  di- 
rected such  portion  to  be  raised, 
and  paid  to  her  forthwith* 

Upon  a  bill  filed  to  ruse  the 
amount  thereof: — JffeU^  that  the 
settlement  authorised  B.y  the  son, 
after  the  death  of  lus  fiither,  to 
charge  the  lands  with  the  portion  in 
question,  and  to  direct  its  imme- 
diate payment.     Keify  v.  J&%» 

88 
2.  By  a  marriage  settlement  of  the 
9th  of  May,   1780,   certain    real 
estates,  the  property  ol  the  hus- 
band, were  limited  in  trust  for  him 
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for  life,  and  after  bis  decease  to 
trustees,  for  a  term  of  1000  years, 
and  subject  tbereto,  to  ibe  use  of 
tbe  first  and  otber  sons  of  the  mar- 
riage, witb  remainder  to  tbe  bos- 
band  in  fee.  Tbe  trusts  of  tbe 
term,'  wfaicb  were  for  raising  a  sum 
•f  6000^  as  portions  for  tbe  younger 
chfldren  of  tbe  marriage,  were  de- 
clared to  take  effect  in  case  tbere 
sboold  be  one  or  more  cbild  or 
children  of  tbe  said  marriage,  be- 
sides an  eldest  or  only  son. 

Tbere  was  no  son  of  tbe  said 
marriage,  but  only  two  daughters. 
Upon  tbe  occasion  of  tbe  marriage 
of  one  of  tbe  daughters,  the  father 
covenanted  to  settle  upon  herself 
and  ber  husband,  and  their  issue, 
an  annuity  of  500^  per  annum,  and 
subaequently  conveyed,  in  fulfil- 
ment of  this  covenant,  a  poKion  of 
tbe  lands  which  were  the  subject  of 
the  settlement  of  1789,  to  trustees 
for  a  term  of  300  years,  to  secure 
same.  Upon  the  marriage  of  the 
second  daughter,  tbe  father  made  a 
pecuniary  provision  for  her,  which 
was  eipressly  declared  to  be  in 
satisfaction  of  ber  portion  under 
tbe  settlement.  The  father,  by  bis 
will,  devised  the  estates,  which  were 
the  subject  of  the  settlement  of 
1789,  to  bis  two  daughters,  in  the 
same  manner  as  they  would  have 
come  to  them  if  he  had  intes- 
tate:— 

HMy  upon  the  true  construction 
of  the  settlement,  that  as  there  was 


no  son  of  tbe  marriage,  tbe  portioni 
were  not  raisable. 

Semble^  that  even  if  tbe  portions 
were  raisable,  tbe  gift  of  tbe  anou- 
ity  to  the  daughter  would  have 
operated  as  a  satisfaction  of  her 
share. 

StmbU^  that  after  the  descent  of 
tbe  estates  upon  tbe  two  daughters, 
neither  could  support  a  daim 
against  her  sister's  lands  for  her 
share  of  tbe  portion. 

The  case  of  Church  v.  £dwards 
(2  Bro.  C.  C.  190.)  approved  of. 
Wakott  V.  BioamJiM.  211 

POUNDAGE. 
See  BscsiVBn. 

POWER,  EXECUTION  OP. 
1.  By  a  deed  of  settlement*  executed 
on  the  occasion  of  the  naarriage  of 
B.y  certain  lands,  of  which  A^  tbe 
father  of  B^  was  seised,  as  tenant 
for  life,  were  conveyed  to  trustees, 
in  trust  to  pay  B.  an  annuity  dur- 
ing tbe  life  of  A,i  and  certain 
otber  lands,  to  whicb  A,  was  abso- 
lutely entitled,  were  also  conveyed, 
upon  trust  to  permit  A.y  and  bis 
heirs  and  assigns,  to  receive  the 
rents  and  profits  thereof  during  ^.'i 
(tbe  son's)  life,  and  subject  thereto, 
to  secure  a  jointure  of  900^  for  tbe 
son's  intended  wife,  and  to  raise  a 
sum  of  4000/.  as  portions  for  the 
younger  children  of  tbe  marriage ; 
and  it  was  provided,  that  these 
portions  should  be  divided  among 
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ibe  younger  childreny  in  such  shares 

And  proportions  as  B.  should  ap- 

|>oint,  and  in  default  of  appoint- 

naent,  share  and  share  alike*  and 

'mhould  he  payable  to  such  of  them 

«is  should  be  sons,  at  their  ages  of 

Cwentj-one  years,  and  to  such  of 

^hem  as  should  be  daughters,  at 

their  ages  of  twenty-one  years,  or 

^ays  of  marriage,  which  should  first 

happen,  "  if  such  respective  times 

-of  payment  should  happen  after 

the  death  of  B.y  but  if  before,  then 

within  three  calendar  months  after 

the  death  of  the  said  J?.,  and  not 

before,  or  sooner,  unless  with  the 

consent  of  the  said  A,  if  living, 

and  if  dead,  of  the  said  JS.,  testified 

in  writing  under  their  respective 

hands  and  seals.** 

B.y  after  the  death  of  his  father, 
A^  in  pursuance  of  the  power  con- 
tained in  this  settlement,  executed 
an  appointment  in  fovour  of  the 
Plaintiff^  who  was  one  of  his 
younger  children,  and  who  had 
attained  her  age  of  twenty-one 
years,  and  directed  such  portion 
to  be  raised  and  paid  to  her  forth- 
with. 

Upon  a  bill  filed  to  raise  the 
amount  thereof  :—Zb/c/,  that  the 
settlement  authorized  B^  the  son, 
after  the  death  of  his  father,  to 
charge  the  lands  with  the  portion 
in  question,  and  to  direct  its  im- 
mediate payment.    KM^  ▼.  Kmljf. 

88 

S.  By  indenture  of  marriage  settle- 
ment, a  power  was  given   to  the 


husband  to  appoint,  by  deed  or 
will,  the  Unds  of  Blackacre  and 
Whiteacre,  held  under  kaaea  for 
lives  renewable  for  ever,  to  any  of 
the  sons  of  the  marriage,  for  any 
estate  not  exceeding  an  estate  fnoft 
in  tail  male.  The  husband  made 
his  will,  and  after  reciting  the  power, 
in  express  execution  thereof^  de- 
vised the  lands  of  Blackacre  to  a 
trustee  to  the  use  of  his  third  son, 
M^  for  life,  with  remainder  to 
trustees  to  preserve,  iic^  with  re- 
mainder to  the  first  and  other  sons 
ofilf.,  in  succession;  and  in  default 
of  such  issue  remainder  over  to  the 
testator's  sixth  son,  N.%  and  the 
testator  then  devised  Whiteacre  to 
his  said  sixth  son,  iV.,  for  life,  re- 
mainder to  trustees  to  preserve, 
frc. ;  remainder  to  N^*9  first  and 
other  sons,  with  remainders  over. 
The  donee  of  the  power  afterwards, 
by  a  codicil  to  his  will,  directed, 
that  in  the  event  of  the  decease  of 
his  own  eldest  son  without  issue, 
the  limitation  of  Whiteacre  to  N. 
should  cease,  and  the  landa  diould 
shift  over  to  M.  in  tail  male. 

M^  the  third  son,  married  in 
1815^  and  by  the  deed  of  settle- 
ment then  executed,  after  recitab 
of  if.'s  vested  estete  in  Blackacre, 
and  contingent  interest  in  White- 
acre,  all  the  lands  were  limited  to 
M,  for  life,  remainder  to  the  first 
and  other  sons  of  the  marriage  in 
tail  male,  remainder,  as  to  Whiter 
acre,  to  the  daughters  of  the  mar- 
riage, remainder,  as  to  Blackacre, 


536        INOBX  TO  THE  PRINCIPAL  MATTERS. 


to  Nf  the  aixth  aooy  for  life,  re- 
mainder to  his  first  sad  other  tons 
in  tally  with  similar  limitations  to 
his  brothers  and  their  issue. 

In  1816  the  eldest  son  of  the 
donee  of  the  power  died  without 
issuoy  whereupon  M.  became  en- 
titled unto,  but  did  not  obtain  pos- 
session of,  Whiteacee. 

There  were  two  sons*  issue  of 
Jkr.'«  marriage  in  1815.  In  1827, 
M.  married  a  seeond  time,  and  by 
the  articles,  which  were  eiecnted 
upon  that  occasion,  he  covenanted 
to  settle  the  reversion,  expectant 
upon  the  decease  of  his  sons  with- 
out issue,  in  all  the  lands,  to  the 
use  of  the  first  and  other  sons  of 
that  marriage  in  tail  male,  with  re- 
mainder to  the  daughters  of  the 
marriage  as  tenants  in  common  in 
fee.  There  was  issue  of  this  mar- 
rii^Oi  two  daughters.  The  survi- 
vor of  the  sons,  the  issue  of  the 
first  nuurriage,  died  in  1840,  under 
age  and  unmarried;  if.  their  fa- 
ther, having  died  in  1885. 

In  1841  a  bill  was  filed  by  the 
daughters  of  Jf.,  claiming  both 
Blaclcacre  and  Whiteacre  : — HeM^ 
that  their  right  to  the  lands  of 
Whiteacre  was  barred  by  the  Sta- 
tute of  Limitations,  and  that  the 
parties  claiming  under  the  deed  of 
1815  were  not  estopped  from  dis- 
puting the  right  of  the  settlor  to 
those  lands. 

Heldf  also,  that  the  cy  pr6s  doc- 
trine may  be  applied  to  the  execu- 
tion of  a  power  by  will,  and  accor- 


dingly, that  the  will  of  the  t«^tor 
in  this  case  operated  as  t  good 
appointment  of  Blackacre  to  M., 
the  third  son,  qumri  id  tail  mle. 
Siackpooie  v.  SUiekpode.  9S0 
8i  Where  there  b  a  power  to  appoim  to 
and  amongst' children,  though  lliere 
is  no  appointment,  nor  any  gift  in 
deCuilt  of  appointment,  yet  h^  u 
implication  arising  from  the  tersH 
of  the  power,  there  ia  a  gift  tothe 
children  living  at  the  death  of  the 
'  donor  as  tenanta  in  common.  AL 
lommy  V.  jUkway.  880 

POWER  OF  ATTORNEY. 
Se0  AoBNT. 
SouciTom. 

POWER  OF  SALE. 

1.  General  powers  of  sale  and  ex- 
change in  a  settlement  are  good. 
Coie  V.  SewdL  1 

2.  In  the  year  1801,  on  the  occauon  of 
the  marriage  of  A,y  who  was  an 
infant,  with  B.,  articles  were  exe- 
cuted, whereby  it  was  provided, 
that  certain  estates,  situate  in  Eng- 
land, to  which  A,y  in  common  with 
her  sisters,  was  entitled  in  remain- 
der expectant  upon  the  decease  of 
her  father,  JIf.,  who  was  tenant  for 
life  thereof,  should,  upon  A7s  at- 
taining her  full  age,  be  conveyed 
unto  N.  and  O.  upon  trust  for  the 
husband  and  wife,  and  the  younger 
children  of  the  marriage  ;  and  by 

.those  articles  it  was  provided  that 
the  trustees  should  have  power, 
with  the  consent  of  A.  and  A,  **xo 
sell  the  whole  or  any  part  of  the 
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said  Undfi  of  A^  and  iDvest  the 
produce  io  land  or  Government 
secnritiea  upon  the  trusts  therein 
specified.  In  1804|  upon  AJm  at- 
taining her  full  age»  a  settlement 
was  executed  according  to  the.  pro* 
visions  of  the  articles,  and  the 
power,  of  ttle  therein  contained, 
mnthorixed  the  trustees  to  sell,  with 
the  consent  of  A,  and  A,  *'  the 
whole  or  any  part  of  the  said  AJt 
•state  and  interest"  in  the  said 
lands :  and  A  covenanted  that  he 
and  his  wife  JL  would  levy  a  fine 
to  enure  to  the  uses  of  the  settle- 
ment. 

In  the  year  1812,  the  estates  in 
question,  as  well  the  remainder,  as 
the  tenancy  for  life,  were  sold,  the 
tenant  for  life  consenting  to  receive 
a  proportion  of  the  purchase-money 
equivalent  in  value  to  his  life  estate, 
according  to  the  calculation  of  a 
notary.  The  sale  was  had  without 
the  intervention  of  the  trustees, 
though  with  the  full  knowledge  of 
<Mie  of  them,  iV.,  as  it  was  alleged : 
and  the  share  of  the  produce  to 
which  A.  was  entitled,  amounting 
to  6830^  was  subsequently  laid  out 
in  personal  securities. 

In  the  year  1839,  after  the  death 
of  N^  upon  a  treaty  between  O^ 
the  surviving  trustee,  and  A*  and 
B,  and  the  PUintiff,  who  was  the 
only  younger  child  of  the  marriage, 
the  PUinUff,  and  A.  and  B^  for 
valuable  consideration,  released  N* 
from  all  claim  and  responsibility  in 
respect  of  the  trusts  of  the  articles 


and  settlement,  and  N.  assigned  to 
a  new  trustee  for  said  parties  the  se- 
cnritiea  upon  which  the  trust  funds 
had  been  invested. 

On  a  bill  subsequently  filed  by 
the  Plaintiff  against  O.  and  the 
personal  representative  of  N,  and 
others:— iTfM^  that  there  was  no 
breach  of  trust  committed  by  the 
exercise  of  the  power  of  sale  in  the 
life-time  of  the  tenant  for  life,  inas- 
much as,  upon  the  true  construction 
of  that  power,  such  an  immediate- 
sale  of  the  estate  in  reoMinder  was 
fully  warranted. 

The  sale  in  question  ought  to 
have  been  conducted  by  the  trus- 
tees; but  after  so  great  a^Mffof 
time,  and  th«re  being  no  suggestion 
that  the  sale  had  been  madeat  an 
undervalue,  or  that  the  p^uce 
was  not  forthcoming  :~-AWc^  that 
the  bill  could  not  he  supported. 

Generally  speaking,  where  a  sale 
has  been  made  without  the  concur- 
rence of  the  trustees,  if  the  sale  has 
been  a  proper  one,  and  the  trustees 
have  adopted  it,  the  Court  will 
carry  it  into  execution.  Bkidcmwd 
V.  Bwrmnu.  441 

PRACTICE. 
1.  Where  there  is  a  gift  to  a  class  of 
persons,  and  an  inquiry  becomes 
necessary  to  ascertain  the  persons 
entitled,  the  settled  rule  of  the 
Court  is  to  send  it  to  the  Master, 
in  the  first  instance,  to  inquire  who 
are  individuab  constituting  that 
class.     Kimberfy  v.  Tiw.         139 
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2.  Trustees  in  the  same  interest  may 
be  allowed  the  costs  of  separate 
answers,  if  the  Master  shall  find 
that  the  circumstances  justified  se- 
parate answers.  Dudgeon  v.  Cor- 
ley.  158 

3.  A  party  served  with  a  notice  of 
motion,  though  not  interested  in 
the  subject  matter  of* the  motion, 

•  is  yet  entitled  to  the  costs  of  ap- 
pearing. TalmUmu  y.    Warburton. 

867 

4.  In  a  suit  by  a  prior  mortgagee  for 
a  foreclosure  and  sale,  the  heir  of 
the  mortgagee  of  the  equity  of  re- 
demption is  not  a  necessary  party. 

It  is  not  imperative  upon  the 
Pkintiff,  by  the  47th  General  Or- 
der,  to  set  down  the  cause  to  be 
heard  upon  an  objection  for  want  of 
parties.  If  the  objection  be  untena- 
ble he  may  disregard  it.  Whilla  v* 
HeMday.  267 

5.  When  a  motion  is  properly  move- 
able at  the  Rolls  it  ought  to  be 
moved  there,  even  though,  if  grant- 
ed, it  will  have  the  effect  of  post- 
poning a  cause  in  the  Lord  Chan- 
cellor's list  of  causes  for  hearing. 
Crawford  v.  Scott.  273 

6.  The  Court  will  not  allow  a  recei- 
ver, who  has  not  accounted  within 
the  time  prescribed  by  the  148th 
General  Order,  his  poundage,  upon 
a  consent  signed  by  the  guardians 
of  minors  interested  in  the  funds. 
Deaee  v.  Reily.  284 

7.  Counsel  acting  for  a  minor  heir-at- 
law  are  justified  in  exercising  their 
dbcretion,  whether  or  not  he  ought 


to  take  an  issue  of  devisamt  vd  wm. 
Knipe  v.  M*Makon  295 

8.  Where  a  mortgagee  annecemrily 
files  a  bill  for  foreclosure,  lobse- 
quently  to  the  bankruptcy  of  the 
mortgagor,  he  will  not  get  more 
costs  than  he  would  have  been  entit- 
led to  by  proceeding  in  the  nutter  of 
the  bankruptcy.     Hogan  v.  BeiirL 

296 

9.  The  Plaintiff  is  not  entitled  as  of 
course  to  a  decree  against  a  party, 
as  to  whom  the  bill  has  been  taken 
pro  confisnog  he  is  bound  to  make 
out  his  case,  and  establidi  his  right 
to  the  relief  sought.  lAoyd  ?. 
Lioyd.  854 

10.  The  Plaintiff,  who  was  a  mar- 
ried woman,  but  had  been  deserted 
by  her  husband,  when  he  left  the 
country,  several  years  since,  filed  a 
bill  as  a  feme  eole^  to  enforce  pay- 
ment of  a  legacy  to  her»  subsequent- 
ly to  the  abandonment.  There 
having  been  some  evidence  in  the 
cause  to  shew  that  the  husband 
was  still  alive,  the  Court  at  the  hear- 
ing gave  liberty  to  the  Plaintiff 
to  amend  the  bill  by  adding  a  next 
friend,  and  making  her  husband  a 
Defendant,  charging  him  to  be 
out  of  the  jurisdiction,  and  to  have 
abandoned  his  wife.  Johnston  v. 
Kirkwood,  379 

See  Account. 
Amendment. 
Costs. 
Decree. 
Inquiry. 
Master. 
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PRIORITY. 

1.  A  decree  staled,  that  a  Defen- 
dtot'^^waiTedaH  right  of  priority 
against  (he  Phiiitiff:''~JEr«l(f»  that 
tiie  Coart  could  not,  upon  motion, 
restrict  the  force  of  such  compre- 
henshre  words,  notwithstanding  that 
it  was  represented^  that  these  words 
^ere  introduced  in  relation  to  a 
particular  right  of  priority  only. 
Dnmgkl  V.  J(me9.  1 74 

2L  a  trader  cenfesscd  a  judgment  to 
A^  and  executed  a  mortgage  to  B.; 
the  execution  of  the  deed  of  mort- 
gage was  subsequent  to  the  enter- 
ing up  of  the  judgment.  The  tra- 
der afterwards  became  a  bankrupt: 
— HM^  that  the  mortgage  was  to 
be  paid  in  the  first  instance,  and 
that  the  judgment  was  within  the 
operation  of  the  6  Will  IV.  c.  14, 
s.  116. 

The  case  of  a  mortgage  creditor 
stands  on  altogether  a  different  foot, 
ing  from  that  of  a  purchaser.  White 
V.  Btt^r  297 

PRO  CONFESSO. 

See  Dbcrbk. 
Practicb. 

PRO  INTERESSE  SUO. 
See  Dbcrbb. 

PURCHASE  MONEY. 

See  Power  op  Salb. 
Trust  and  Trustbb. 

PURCHASER. 
See  Vendor  and  Purchasrr. 

VOL.  IV.  ^   o 


REAL  ESTATE. 
See  Charge  op  Debts  upon  real 
Estate. 

RECEIVER. 

1.  A.  being  indebted  to  the  Plaintiffs 
in  a  sum  of  400/.,  and  being  entitled 
to  a  life  estate  in  certain  leasehold 
premises,  conveyed,  by  deed  of  the 
2Ut  of  November,  1837,  his  life 
interest  therein  to  a  trustee,  upon 
trust,  <<out  of  the  interest,  proceeds, 
or  annual  rent  thereof,"  to  pay  the 
head  rent  to  which  the  landd  were 
subject,  the  premiums  of  insurance 
on  a  certain  policy  of  insurance 
(which  A,  had  effected  upon  his 
life,  and  which  policy  was  assigned 
by  a  separate  deed),  and  also  to  the 
said  Plaintiffs  the  said  sum  of  400/., 
with  legal  interest  from  the  date 
thereof,  at  the  rate  of  6/.  by  the 
year,  until  the  same  should  be  fully 
paid  off  and  discharged,  and  upon 
payment  thereof,  to  reconvey  the 
same  to  A*  or  his  assigns.  The 
deed  did  not  contain  any  covenant 
for  payment  on  the  part  of^.:— 
HeU  upon  the  true  construction 
of  the  deed  of  November,  1837, 
that  the  Plaintiffs  were  not  to  be 
considered  as  mortgagees,  or  enti- 
tled to  a  sale,  but  only  to  have  a 
receiver,  and  the  trusts  of  the  deed 
carried  into  execution  under  the 
direction  of  the  Court.  Taylor  v. 
Emereon.  117 

2.  The  Court  will  not  allow  a  receiver, 
who  has  not  accounted  within  the 
time  prescribed  by  the  148th  Ge- 
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neral  Order,  his  poundage,  upon  a 
consent  Mgncd  by  th^gfuardiansof 
the  minors,  interested  in  the  funds. 
Dease  v.  ReMy.  284 

REFERENCE. 

See  Master. 
Practice. 

RELEASE.        ' 

See  Lease  and  Release. 
Trust  and  Trustee. 

REMAINDER. 

1.  By  a  settlement,  lands  were  limited 
to  trustees,  to  the  use  of  the  settlor 
for  life,  with  remainder,  subject  to 
.  a  term  of  ninety-nine  years,  to  the 
,  use  of  bis  three  daughters,  for  their 
lives,  as  tenants  in  common,  with 
remainder  to  trustees,  during  the 
life  of  each  daughter,  to  preserve 
contingent  remainders,  with  remain- 
der as  to  the  share  of  each  daughter, 
at  her  death,  to  the  use  of  her  first 
and  other  sons  successively  in  tul 
male,  with  reminder,  in  case  of  the 
death  of  any  one  or  more  of  the 
daughters  without  issue  male,  to 
the  use  of  the  survivors  qr  survivor 
during  their  or  her  respective  lives 
and  life^  with  remainder  in  like 
manner,  as  to  the  original  share, 
to  the  use  of  the  first  and  other 
sons  of  such  surviving  daughters  or 
daughter  in  tail  male,  with  remain- 
der, in  case  all  the  daughters  should 
die  without  issue  male,  as  to  the 
share  of  each,  to  the  use  of  the 


daughters  as  tenants  in  common   ^^ 
tail ;  and  in  case  one  <Mr  more    ^ 
the  daughters  should  die  witho^^^ 
issue,  it  was  provided,  that  tV*^  ^ 
share  or  shares  of  such  daughter  c^f 
daughters  should  g6  to  the  use  o/ 
the  daughters  of  sudi  surmvors  or 
survivor,  as  tenants  in  common  in 
tail  general :  the  ultimate  remain- 
der was  limited  to  the  use  of  the 
settlor  in  fee  :-^ 

HM^  that  the  limitation»  in  case 
of  the  £ulure  of  issue  generally  of  any 
of  the  daughters,  tp  the  daughter! 
of  the  survivors  or  survivor,  was  a 
good  contingent  remainder,  and  not 
void  for  remoteness. 

Held^  also,  that  the  words  <<  sur- 
vivors or  survivor,'*  were  to  be  read 
<<  others  or  other,"  and,  conse- 
quently, that  the  limitation  over 
to  the  daughters  of  one  of  the  set- 
tlor's daughters  who  bad  issue;,  was 
not  defeated  by  the  death  of  that 
daughter  in  the  life-time  of  another, 
who  subsequently  died  without  is- 
sue, but  that  the  limitation  took 
effect  as  a  good  cross  remainder. 

A  limitation  by  way  of  remainder 
cannot  be  void  for  remoteness. 

General  powers  of  sale  and  ex- 
change in  a  settlement  are  good. 
Cole  V.  SewM.  1 

2.  A  testatrix  bequeathed  a  sum  of 
300/.  to  her  executors,  in  trust  to 
place  the  same  out  at  interest,  and 
pay  same,  as  it  should  fall  due,  to 
her  nephew  for  life,  and  at  his  de- 
cease, 'Mo  divide  the  said  s^m,  and 
any  interest  which   might  be  due 
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father  for  We,  w.t  ^^^„„„, 

,,.*adre«»tena^^,^^,,^„„W 

heb«tones«rv.v."gJ    ;       ,,d 
not  happened    he     P^^^^.^,^, 

t„thef««d.  Atmfc^-'^'- 
REMOTENESS. 
See  ll8»»^»'*»*"• 


UEPUttCHASE- 
See  IN80RAWCB. 

RESIDUE. 
See  LKO^ct. 
Will.. 

REVOCATION. 
See  Wii»- 

SALAUV. 
SeeTBCSTANpr««?^''*- 


REilEWAL. 


i^ilcase  for  three 
BiUfottherene-*^'*  j,,per. 

U,es.co«t«n.n<5aco     ^^^^^„f. 

P^^-^Tsrttlt,to.ho.the 

le.se  had  been  ;^«e J    P^,^^,,e 
Tightofre«e«lb«n«  ^^ 

been  forfeited  tn  ^^^ 

the  l«he.  and  neglect  0 

tie.iotererted.  .^.^,„ae 

Where.uchale«e         ^^^^,,„ 
«ent,Hi.thedutyo»  ^^^^. 

-"-^•.jtirsrndthesu. 

»"'^''*  ,*  .andVti9noa«s«er 
''^^rCidUng  upon  the 
tothelandiot        ^^^^  ,„  ^he  com- 

forfeUure,tosay.  ^^^e,e 

„«rftf»ion»  which  tooKp  ^ 


SALE. 

&VeMoRTO*oR 

PowBR  »^  ^"^ 

receivb". 

Trust  anoTkosteb, 

SATISEACTIOK. 

•  „„  seltlement  of  the 
n,  a  Hiarnage  sei  ^j^^e?, 

the  property  PJ^j^,  We,  and 
Wuedi«tr«»^^'^;,,^ee^for 

•'^''"         r«seofthe6«tand 

other  sona  of  t  .^  j^,. 

--»"'"     Ch   term,  which  were 
The  trusts  of  the  te 
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for  raising  a  sum  of  8000/.  as  por- 
tions for  the  younger  children  of 
the  marriage,  were  declared  to  take 
effect  in  case  there  should  be  one 
or  more  child  or  children  of  the 
sai  J  marriage^  besides  an  eldest  or 
only  son. 

"There  was  no  son  of  the  said 
marriage,  but  only  two  daughters. 
Upon  the  occasion  of  the  marriage 
of  one  of  the  di^ughters,  the  father 
covenanted  to  settle  upon  herself 
and  her  husband,  and  their  issue, 
an  annuity  of  500/.  per  annum,  and 
subsequently   conveyed,    in    fulfil- 

^  men!  of  this  covenant,  a  portion  of 
\he  lands  which  Were  the  subject  of 
the  settlement  of  1739,  to  trustees 
for  a  term  of  800  years,  to  secure 

'  same.  Upon  the  marriage  of  the 
second  daughter,  the  &ther  made 
a  pecuniary  provbion  for  her,  which 
was  expressly  declared  to  be  in  sa- 
tisfaction of  her  portion  under  the 

'  settlement.  The  father,  by  his  will, 
devised  the  estates,  which  were  the 
subject  of  the  settlement  of  1789, 
to  his  two  daughters,  in  the  same 
manner  as  they  would  have  come  to 
ihem,  if  he  had  died  intestate : — 

J^eldf  upon  the  true  construction 
of  the  settlement,  that  as  there  was 
no  son  of  the  marriage,  the  portions 
were  not  raisable. 

SemhUy  that  even  if  the  portions 
were  raisable,  the  gift  of  the  an- 
nuity^ to  the  daughter  would  have 
operated  as  a  satisfaction  of  her 
share. 

Semhlcy  that  after  the  descent  of 


the  estates  upon  the  two  d^dghters, 
neither  could  suppoK  a  claim  against 
her  sister's  lands  for  her  share  of  the 
portion. 

The  case  of  Church  v.  Edwards 
(2  Bro.  C.  C.  180)  approved  of. 
fValcoHv.moomfield,  '     2U 

SELECTION. 
See  PowBR,  Execution  of. 

SEPARATE  ANSWER. 
See  Anbwbr. 

SEPARATE  ESTATE. 
See  Fbhb  Covbrt. 

SETTLEMENT. 
See  Dbbd. 

Fbmb  Covbrt. 

Rbmaindbr. 

Survivor. 

Trust  and  Trustee. 

SOLICITOR. 

1.  Discussion  of  the  principles  upon 
which  the  Court  acts,  in  directing 
the  taxation  of  a  sdlickor's  bill  of 
costs,  after  the  payment  thereof. 

A  firm  of  solicitors  were  em- 
ployed by  an  administrator,  to  re- 
cover a  debt  due  to  his  intestate, 
and  they  had  a  power  of  attor- 
ney from  the  administrator,  who 
was  resident  in  Englam),  amhoriz- 
ing  them  to  receive  moneys,*  and 
to  act  generally  for  him  in  all  mat- 
ters connected  with  the  affairs  of 
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tbe  administration.  The  solicitors 
paid  over  to  the  administrator  cer- 
tain sumsy  which  they  received  dur. 
ing  the  course  of  the  proceedings, 
and  retained  the  residue  in  pay- 
ment of  their  co^ts;  the  costs  were 
not  delivered  tp  the  administrator 
during  his  life-time,  but  after  his 
death,  an  fuxount  was  furnished  to 
his  executors,  by  the  solicitors,  set- 
ting forth  these  costs,  and  apply- 
ing, in  payment  thereof,  the  sums 
which  they  had  retained  out  of  the 
sums  paid  to  them  in  the  course  of 
the  proceedings,  aud  from  which 
it  appeared  that  the  costs  incurred 
exceeded  the  sum  retained  by  a 
sum  of  about  lOL  In  this  account 
the  executors  acquiesced,  although 
it  did  not  appear  that  there  ever 
had  been  any  formal  settlement  of 
it ;  and  there  was  no  taxation  of 
the  costs : — HeU  affirming  the  or- 
der of  the  Master  of  the  Rolls,  thai 
an  administratrix  de  bonis  non  of 
the  intestate  was  entitled  to  have 
the  bill  referred  for  taxation,  and 
that,  uuder  the  circumstances,  the 
settlement  with  the  executors  of 
tbe  deceased  was  not  a  bar  to  such 
right. 

A  solicitor  acting  under  the  power 
of  attorney  from  an  administrator, 
or  a  person  filling  a  fiduciary  cha- 
racter, stands  in  the  place  of  such 
person,  and  will  be  held  answerable 
for  any  misapplication  of  the  trubt 
estate,  to  which  he  is  a  party. 

If  a  trustee  employ  a  solicitor, 
in  relation  to  the  trust  estate,  aud 


pay  him  the  amount  of  bis  costs 
without  taxation,  the  ce^ui  qne 
husi  cannot  require  a  taxation  of 
the  bill  against  the  solicitor ;  l^ut 
in  the  settlement  of  accounts  with 
the  trustee,  he  is  entitled  to  have 
the  bill  of  costs  referred  to  be  mo. 
derated ;  and  upon  such  a  refei^ence 
the  Master  will  revise  the  items  in 
a  way  similar  to  taxation ;  and  if  tbe 
charges  appear  to  be  improper,  ttiey 
will  be  disallowed  to  the  trustee, 
and  he  will  be  left  to  his  remedy 
over  against  the  solicitor. 

Langfird  v.  NoU  (1  Jac-  &  W. 
291)  is  overruled  by  the  cases  of 
Balme  v.  Pavtr  (Jacob,  305),  and 
Vinc^U  V.  Ventur  (1  Mylue  &  K. 
212).     Ladtfl^v^^y.Mahonjf. 

81 
2.  A.  shortly  before  his  death  stated 
to  the  Defendant,  who  was  his  so- 
licitor and  land  agent,  that  he  in- 
tended to  make  him  a  present  of 
300/.,  and  subsequently,  being  taken 
suddenly  ill,  he  sent  for  tbe  De- 
fendant and  desired  him  to  retain 
that  sum  out  of  the  balance  in  his 
hands.  There  was  no  third  person 
present  on  either  of  those  occa- 
sions, and  on  the  day  following  the 
last  conversation  A.  died.  Upon 
the  death  of  A.,  in  1831,  the  De- 
fendant informed  A,*9  executors  of 
thegift,  and  assisted  them  in  making 
out  an  account  of  the  testator's 
assets,  in  which  account  the  300/. 
was  treated  as  a  gift  by  the  testator 
in  his  life-time ;  and  in  the  inven- 
tory returned  to  the  Ecclesiastical 
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Court,  and  in  the  account  settled  \u 
the  Stamp  Office,  a  like  credit  «ras 
taken. 

In  1832,  the  Defendant^  at  the 
request  of  one  of  t^e  executors, 
furnished  an  account,  in  which, 
among  other  things,  ho  stated  all 
the  circumstances  under  which  he 
claimed  to  be  cntitlcit  to  this  sum 
of  800/.,  taking  credit  for  it  against 
the  balance  in  his  hands,  and  seeking 
to  retain  the  residue  of  said  balance 
in  discharge  of  certain  costs  due  to 
him  and  his  partner  in  a  suit  in  the 
Exchequer,  in  which  he  had  been 
employed  for  the  testator  in  his 
life-time,  and  after  his  death  for  the 
executors,  the  amount  of  which 
costs,  however,  had  not  been  ascer- 
tained. This  account  was  retained 
by  the  executors,  without  any  ob- 
jection. Upon  a  bill  iiled  by  the 
executors  in  1839  against  the  De- 
fendant, for  an  account  of  the  sums 
due  by  him  as  agent  to  the  estate 
of  the  testator  : — 

Held,  that  the  gift  of  the  300/. 
could  not  be  supported:  that  the 
executors  had  not  confirmed  said 
gift,  and  were  not  precluded  by 
any  acquiescence  from  disputing 
same.     Walsh  v.  Siuddart.       159 

STATUTES. 

See  Bankrupt. 
Charity. 
Limitations,  Statute  of. 

SURVIVOR. 
1.  By  a  settlement,  lands  were  limited 


to  trustees,  to  the  use  of  the  settlor 
for  life,  with  remainder,  subjeet  to 
a  term  of  ninety-niDe  years,  to  the 
use  of  his  three  daughters,  for  their 
lives,  as  tenants  in  common,  with 
remainder  to  trustees,  during  the 
life  of  each  daughter,  to  preserve 
contingent  remainders,  with  remain- 
der as  to  the  share  of  each  daughter, 
at  her  death,  to  the  use  of  her  6rst 
and  other  sons  successively  in  tail 
male,  with  remainder,  in  case  of 
the  death  of  any  one  or  more  of  the 
daughters  without  issue  male,  to 
the  use  of  the  survivor  or  survivors 
during  their  or  her  respective  hves 
and  hfe,  with  remainder,  in  Uke 
manner,  as  to  the  origioal  share,  to 
the  use  of  tlie  first  and  other  sons 
of  such  surviving  daughters  or 
daughter  in  tail  male,  with  remain- 
der, in  case  all  the  daughters  should 
die  without  issue  male,  as  to  the 
share  of  each,  to  the  use  of  the 
daughters  as  tenants  in  common  iu 
tail ;  and  in  case  one  or  more  of 
the  daughters  should  die  without 
issue,  it  was  provided,  that  the  share 
or  shares  of  such  daughter  or  daugh- 
ters, should  go  to  the  use  of  the 
daughters  of  such  survivors  or  sur- 
vivor, as  tenants  in  common  in  tail 
general :  the  ultimate  remainder 
was  limited  to  the  use  of  the  settlor 
in  fee : — 

Heidi  that  the  hmitation  in  case 
of  the  failure  of  issue  generally  of 
any  of  the  daughters,  to  the  daugh- 
ters of  the  survivors  or  survivor, 
wa6  a  good  contingent  remainder 
^nd  not  void  for  remoteness. 
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UMt  ako,  that  the  words  ''sur- 
.fition  or  survivor,''  were  to  be  read 
>*oUien  or  otfaery"  and,,  conse- 
qiieoUy,  that  the  limitation  over  to 
the  daughters  of  one  of  the  settlor's 
daughteiys,  who  had  issue,  was  not 
defeated  by  the  death  of  that  daugh- 
ter in  the  life-time  of  another,  who 
subsequently  died  without  issue, 
but  thai  the  limitation  took  effect 
as  a  good  cross  remainder. 

A  limitation  by  way  of  remain- 
der cannot  be  void  for  remoteness. 

General  powers  of  sale  and  ex- 
change in  a  settlement  are  good. 
Cole  V.  SewM.  1 

SURVIVORSHIP. 
See  Feme  Covert. 

TAXATION. 
See  Costs. 
Solicitor. 

TENANT  FOR  LIFE. 
See  Legacy. 

TENANT  IN  COMMON. 
1 .  A  testatrix  bequeathed  a  sum  of  300/. 
to  her  executors,  in  trust  to  place 
the  same  out  at  interest,  and  pay 
same,  as  it  should  fall  due,  to  her 
nephew  for  life,  and  at  his  decease 
'Uo  divide  the  said  sum  and  any 
interest  which  might  be  due  thereon 
amongst  his  children  equally,  and 
if  he  should  have  but  one,  then  to 
give  the  whole  to  said  one  child.'' 


.  There  were  two.  cbildreii  of 'the 
nephew,  both  of  wihtrn  died  in  his 

.  lifetime  ^-JSaU;  that  this  ,was  a 

...gift. to  the  &ther  for  lifby with  re- 
mainder  to  -the  children  as  tenants 
in commouywitha gift  over,  in  case 
there  should  be  but  one  surviving 
clnld,  to  that  child;  and  that^  as 
that;  event  had  not  happened,  the 
representative  of  the  deceased  cljiil- 
dren  was  entitled  to  the  fund.  Mim- 
berfy  v.  Tew.  id9 

2.  Where  there  is  a  power  to  appoint 
to  and  amongst  children,  though 
there  is  no  appointipentt,  nor  any 
gift  in  default  of  appointment,  yet 
by  an  implication  arising  from  the 
terms  of  the  power,  there  is  a  gift 
to  the  children  living  at  the  death 
of  the  donor  as  tenants  in  common. 
Aliowuf  V.  Attowa^  380 

TENANT  IN  TAIL. 

See  Confirmation. 
Decree. 
Dower. 
Fine. 

TITLE. 

See  Confirmation. 

Vendor  and  Purchaser. 

TRUST  AND  TRUSTEE. 

I.  A  solicitor  acting  under  a  ppwer  of 
attorney  from  an  administrator,  or 
a  person  filling  a  fiduciary  character, 
stands  in  the  pUce  of  such  person, 
and  will  be  held  answerable  for  any 
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DiiMppiioaiioaof  ibe  trust  estate  to 
which  he  is  a  party. 

If.  a  tf listed  employ  a  solicitor, 
in  relaiion  to  the  trust'estaley  and 
pay  him  the  amount  of  his  costs 
without   taiation,  the   oniui  que 
Imsf  cannot  require  a  taxation  of 
the  hill  against  the  solioitor }  but  in 
the  settlenent  ofaccouatawtih  the 
trustee^  he  b  ealilled  io  have  the 
biU  of  costs  referred  Io  be  mode- 
rated; aud  upon  sUch  aralereoce 
the  Master  will  revise- the  items  in 
a  way  similar  to  taxation;  and  if 
the  ehargea  appear  to  be  improper, 
they  will  be  disallowed  io  the  trus- 
tee, and   he  will  be  left  to    his 
remedy  over  against  the  solicitor. 
La^  Langfijvd  v.  Mmhomy*        61 
2.  Two  personsyio  whom  were;rested, 
under  an  Act  of  Parliament,  the 
right  to  the  tolls  and  profits  arising 
from  a  certain  road,  for  a  term  of 
fifty  years,  conveyed,  by  a  deed  of 
the  27ih  of  May,  1827,  the  same, 
and  all   their  estate  aud  interest 
therein,  to  il.,  B^  and  C  (the  De* 
feodant)  upon  certain  trusts  there- 
in  mentioned ;  and  subject  thereto 
in  trust  for  the  said  A.,  B^  &u<l  C^ 
their  exeeators,  administrators,  and 
assigns,  as  tenants  in  common,  for 
their  own  use  and  benefit,  for  the 
residue  of  said  term  of  fifty  years ; 
and  the  deed  contained  a  provision, 
that  in  case  any  of  the  said  Uustees 
should  be  unable  io  join  in  the  di- 
rection and  superintendence  of  the 
said  road,  it  should  be  lawful  for 
any  two  of  the  said  trustees  to  act 


of  themselwnin  the  mamgemcpt  of 
said  road,  and  iti  all  dCher  tMngs 
relating  Io  the  saUl  exeeotioa  of  the 
•iid  ttwelB. '  TheitHeHBst,  to  winch 
the  aud  A.  ;aad  Ri  we#e  -eolitM 
aader  tlto«aid4eed,  having  ftieocMse 
sttbsequeoclyviresesd  in  llie  'PIm. 
liff,  and  C.  (the  Defendant)  having 
tahen  •  «pbn  'himself  the  exclusive 
coatrol'  a0d^>tMitiB|«eiiient'^' the 
road,  and  msisted^kpon  his  right 
thereto,  and  also  upew  being  'paid 
a^sabry  for  such  his-  trouble'  and 
supervisien  i^Neld^  upon  a  bill  filed 
by  .the  Pkuatiff,  dtsputing  saeh 
tigiitt  that  the  Defendaat  C  was 
entitled  to  the  sole  manageoeat 
of  the  road,  but-  tiMI  Ihs  claim 
for  salary  could  not  be  marntai^di. 
Taylor  M.  Ta^Uri  194 

3.  Trustees  in  the  sanie<  interest  any 
be  aUowed  the  coMts  of'  eepkraie 
answers,  if  the  Master  shall  find 
that  the  circumstances  justified  se- 
parate answers.  Dudgeon  t^CoHey. 

ise 

4.  Bill  for  the  renewal  of  a  lease  for 
three  lives,  containing  Vi  eovenanll 
for  perpetual  renewal  by  the  trus^ 
teer  of  a  marriage  Mttfeuvetir,  to 

.  whom  the  lease  had  been' assigned 
upon  certain  trtt^s,  dismiseed  Wittr 
coHs,  the  right  of  renewal  being 
held  to  have  been  forfeited  in  coo- 
sequence  of  the  bchea  and  neglect 
of  the  parties  interested. 

Where  such  a  lease  is  in  settle- 
ment, it  is  the  duty  of  the  trustees 
to  make  full  inquiry  as  to  the  ex- 
ibtencc  of  the  lives,  and  the  state 
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of  Um  properly ;  and  it  it  do  an- 
•ir«r  to  the  landlord  iusistiiig  upon 
the  forfeitttre^  to  say,^  that  all  the 
commuDicatioDs  which  took  place, 
were  with  the  tenant  for  life,  and 
that  be  alone  ought  therefore  to  be 
aofwerable  for  the  deUy.  Towmley 
y.Bond.  240 

3»«  A  testator  in  the  year  1690,  by  hi« 
will  defiled  and  bequeathed  certain 
properties  therein  mentioned  for 
•  charitable  purposes,  but  without 
naming  any  trustee  or  devisee. 
From  the  death  of  the  testator  to 
the.  present  time  the  property  was 
spplied  upon  the  trusts  in  the  will 
specified.  Upon  a  petition  presented 
under  the  Statutes  52  Geo.  III.,  c 
101,  aud  1  Will  I V^  c  60,  sUting 
sneh  facts,  and  that  the  heir  of  the 
testator  could  not  be  discofered, 
the  Court  made  an  order,  refer- 
ring it  to  the  Master  to  appoint 
new  trustees  and  to  approve  of  a 
proper  person  in  the  place  of  the 
heir  of  the  testator  to  convey  to 
such  new  trustees.  In  the  maiUr 
of  Bishop  Gor^M  Charity.       270 

6.  In  the  year  1818,  A,  entered  into 
a  contract  with  B.  for  the  purchsse 
of  four  denominations,  and  made 
ao  advance  of  2000/.  on  account  of 
the  purchase-money.  The  treaty 
having  been  broken  off,  A.  became 
an  incumbrancer  to  the  extent  of 
the  advance.  In  1819,  upon  the 
occasion  of  the  marrisge  of  A.,  by 
indenture  of  settlement,  the  four 
denominations  were  conveyed  to 
trustees:  as  to  two  of  them,  to  the 


uses  of  the  marriage.  In  strict  set- 
tlement ;  and  as  to  the  remaining 
two»  upon  trust  to  aell,  whenever 
the  settlor  should  require  the  trus. 
tees  io  to  do^  and  apply  the  produce 
in  payment  of  the  several- incum- 
brances enumerated  in  the  schedule 
of  the  deed.  A,  was  the  third  in- 
cumbrancer mentioned  in  the  sche- 
dule, but  neither  he  nor  any  of  the 
other  incumbrancers  was  a  party  to 
the  deed.  There  never  was  any 
sale  pursuant  to  the  trusts 'of  the 
deed : — 

Hddy  that  neither  A.  oor  his  re- 
presentative, the  PUiatif  in  the 
second  cause,  was  to  be  regarded  as 
ceHui  que  truit  under  the  deed  of 
1819,  so  as  to  be  entitled  to  insist 
adversely  on  the  execution  of  the 
trusts. 

Interest  on  A.^s  incumbrance  to 
be  computed  from  the  period  of  six 
years  prior  to  the  filing  of  the  bill. 

Quare^  whether  the  25th  section 
of  the  3  &  4  WilL  IV.  c.  27,  was 
intended  to  apply  to  the  40th  and 
42nd  sections  of  the  same  Statute. 
Law  V.  BagweU.  896 

7.  In  the  year  1801,  on  the  occasion 
df  the  marriage  of  A^^lbo  was  an 
infant,  with  B^  articles  were  exe- 
cuted, whereby  it  was  provided, 
that  certain  estates,  sitoated  in 
England,  to  which  ii.,  in  common 
with  her  sisters,  was  entitled  in  re- 
mainder expectant  upon  the  de- 
cease of  her  father,  JIf.,  who  was 
tenant  for  life  thereof,  should,  upon 
A*s  attainikg  her  full  sge,  be  con- 
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veyed  unto  N.  aod  O*  upon  trust 
for  the  husbrad  and  wife,  and  tbe 
younger  childrep  of  the  marriage ;  ^ 
and  by  those  articles  it  was^pro- 
vided  that  the  trustee  should  have 
power,  with  the  consent  of  A.  and 
B.,  <*  to  sell  the  whole  or  any  part 
of  the  said  lands  of  A.^**  aod  in- 
▼est  the  produce  in  land  or  Govern- 
ment  securities  upon  the  trusts 
therein  specified.  In  1804,  upon 
A.'s  attaining  her  full  age,  a  set- 
tlfment  was  executed  according  to 
the  provisions  of  the  articles:  and 
the  power  of  sale  therein  contained 
liuthorized  the  trustees  to  sell,  with 
the  consent  of  A,  and  A,  « the 
whole  or  any  part  of  the  said  A*t 
estate  and  interest"  in  the  said 
lands:  and  jB.  covenanted  that  he 
and  his  wife  A.  would  levy  a  fine 
to  enure  to  the  uses  of  the  settle, 
ment. 

In  the  year  1812,  the  estates  in 
question,  as  well  the  remainder  as 
the  tenancy  for  life,  were  sold,  the 
tenant  for  life  consenting  to  receive 
a  proportion  of  the  purchase-money 
equivalent  in  value  to  his  life-estate, 
according  to  the  calculation  of  a  no- 
tary. *tke  sale  was  had  without  the 
intervention  of  the  trustees,  though 
with  the  full  knowledge  of  one  of 
them,  iV.,  as  it  was  alleged:  and 
the  share  of  the  produce  to  which 
A,  was  entitled,  amounting  to  6330/. 
was  subsequently  laid  out  in  per- 
sonal securities. 

In  the  year  1839,  after  the  death 
of  N.f  upon  a  treaty  between  O., 


the  surviving  trustee^  aod  A*  i 

.  aod  the  Plainlifl^  who  was  th^  < 

.younger  child  of  the  marrisge,  tte=: 

Plaintiff  and  A.  and  S^  for  vahi^^ 

•  'ble  consideration  released  N,  fro^^ 

all  claim  and  responsibility  in  r-— - 

spect  of  the  trusts  of  the  artid^^ 

and  settlement,  and  N,  assigned 

;  a  new  trustee  for  said  parties  the    «»• 

curities  upoij  which  the  trust  fom^d^ 

had  been  invested* 

On  a  bill  subsequently  filed  b/ 
th9  PUintiff  against  O.  and  ^e 
personal  representative  of  M  aod 
others: — Held,  that  there  wasoo 
brtacb  of  trust  committed  by  tbe 
ea<Hr«;ise  of  the  power  of  sale  in  tbe 
Ufa-time  of  the  tenant  for  life»  inis- 
much  as,  upon  the.  true  comtmc- 
tion  of  that  power,  auch  an  imne- 
diate  sale  of  the  estate  in  remaiodar 
wai  fully  warranted. 

The  sale  in  question  ought  to 
have  been  conducted  by  the  trus- 
tees ;  but  after  so  great  a  hpn  of 
time,  and  there  being  no  suggeition 
that  the  sale  had  been  made  at  an 
undervalue,  or  that  the  produce  was 
not  forthcoming : — Held,  that  tbe 
Hill  could  not  be  supported. 

Generally  speaking,  where  a  sale 
has  been  made  without  the  coocur- 
rence  of  the  trustees,  if  the  sale  has 
been  a  proper  one,  and  the  trus- 
tees have  adopted  it,  the  Court  will 
carry  it  into  execution.  Blackwood 
v.  Borrowss.  441 

See  COVBNAMT. 

Mortgage. 
PowBB  OF  Sale. 
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VENDOR  AND  PURCHASER. 

•  Jl  tdnant  in  tail,  by  indenture  of 
settlement,  executed  upon  the  oc- 
casion of  the  marriage  of  his  eldest 
son,  reciting  that  he  was  seised  in 
fee  or  in  tail,  conveyed  the  lands, 
as  if  he  was  seised  in  fee,  to  trus- 
tees for  a  term  of  100  years,  to  se- 
cure a  jointure  for  the  intended 
wife  of  his  son,  in  case  certain  other 
lands,  on  which  it  was  primarily 
charged,  should  be  sold ;  and  sub- 
ject to  said  term,  to  the  use  of  him- 
self for  life,  remainder  to  trustees 
for  a  term  of  200  years,  to  raise 
portions  for  his  younger  children, 
and  subject  thereto  to  the  use  of 
his  son  for  life,  remainder  to  trus- 
tees to  preserve,  &c,  remainder, 
subject  to  a  third  term  of  300  years, 
to  the  first  and  othier  sons  of  his 
sou  in  tail.  No  fine,  recovery,  or 
di^utailing  deed  was  levied,  suf- 
fered, or  executed  by  the  father  or 
by  the  son.  A  bill  was  filed  to 
ruse  the  portions  for  the  younger 
children  of  the  father,  the  settlor, 
and  a  decree  was  pronounced,  di- 
recting a  sale  of  the  term  of  200 
years. 

After  the  decree,  the  eldest  son 
of  the  marriage,  his  grandfather 
being  then  dead,  executed  a  disen- 
tailing deed,  and  subsequently,  his 
father  having  died  in  the  interval, 
conveyed  the  lands  in  fee  expressly 
subject  to  tbe  term,  to  a  stranger 
to  the  suit,  by  whom,  shortly  after- 
wards, the  fee  was  conveyed  to  the 
widow   of  the  father,  who  was  a 


party  to  the  soit,  and  against  whom 
a  decree  upon  sequestration  had 
been  obtained* 

The  term  was  sold,  and  the  pur- 
chaser objected  to  the  title;  but  the 
title  was  held  good  by  the  Master 
of  the  Rolls,  and  afterwards,  upon 
appeal,  by  the  Lord  Chancellor. 

Heldy  also,  that  the  acts  of  the 
eldest  son  operated  as  a  confirma- 
tion of  the  settlement. 

Held^  also,  that  the  widow  of  the 
father  having  acquired  her  title  after 
the  decree,  was  bound  out  of  that 
title  to  give  effect  to  the  decree. 
Maayy.BaiweU.  58 

2.  A  trader  confessed  a  judgment  to 
2I.,  and  executed  a  mortgage  to  B.; 
the  execution  of  the  deed  of  mort- 
gage was  subsequent  to  the  entering 
up  of  the  judgment.  The  trader 
afterwards  became  a  bankrupt:— 
Held^  that  the  mortgage  was  to  be 
paid  in  the  first  instance,  and  that 
the  judgment  was  within  the  opera- 
tion of  the  6  Will.  IV.  c.  14, 1. 126. 

The  case  of  a  mortgage  creditor 
stands  on  altogether  a  different  foot- 
ing from  that  of  a  purchaser.  WkUe 
V.  Bailor,  297 

3.  A,  being  equitable  tenanl^in  tail  of 
certain  lands,  some  of  which  were 
fee-simple,  and  some  held  under 
leases  pur  auter  viV,  during  the 
life-time  of  his  father,  the  prior 
tenant  for  life,  and  before  he  ob- 
tained the  actual  possession  of  said 
lauds,  sold  a  portion  of  the  lease- 
hold interests,  and  by  a  contempo- 
raneous  deed  conveyed  the  fee- 
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ample  landa  to  the  purchaser^  by 
way  of  indemnity  against  all  incum- 
brances   affecting   the    purchased 
lands.    Aif  at  the  period  of  this 
transaction^    was   married  to  the 
Plaintiff;   but  no  settlement  bad 
been  executed  upon  the  occasion 
of  the  marriage.     In  1808^  upon 
the  death  o€  his,  A;,*s,  hihef^  the 
legal  fee  descended  upon  A,    In 
1810|  by  a  further  deed  executed 
between  A^  of  the  one  part»  and 
trustees,  in  whom  the  estate  of  the 
vendee  in  the  sale  of  1804  was 
vesled,  of  the  other  part,  A.  core- 
nanted  that  in  case  the  purchased 
lands  should  be  made  Jiable  to  pay 
the  amount  of  the  incumbrances 
affecting  samov  the  trustees  should 
be  at  liberty  to  resort  to  the  indem- 
nity lands,  to  be  recouped  thereout 
in  all  such  sums,  with  interest  and 
costs.     In  1819,  A^  and  his  wife, 
the    Plaintiff,    executed    a    deed, 
whereby,  after   reciting    that   the 
Plaintiff  had  agreed  to  levy  a  fine 
to  discharge   her  right   of  dower, 
and  that  A.  had  agreed  to  secure 
her  a  jointure  or  rent-charge  in  lieu 
thereof,  A.  conveyed  the  said  in- 
demnity lands  and  others,  to  the 
use  of  himself,  his  heirs,  and  assigns^ 
discharged   of  all  estates  tail  and 
of  dower ;  and  by  the  said  deed  be 
charged  the  said  lands  with  an  an- 
nuity of  200/.  per  annum,  by  way 
of  jointure.  A,  having  subsequently 
died,  and  the  lands  charged  with 
the  jointure  having  proved  insuffi- 
cient, in  consequence  of  prior  in- 


cumbrances, the  bill  in  ihe  | 
cause  was  filed  by  the  PI 
praying  that  she  might  be  dc 
entitled  to  dower  out  of  a 
estates  of  which  A,  was  setse 
ing  the  coverture,  except  si 
had  been  sold  subsequently  t 
deed  of  1813. 

HMy  that  as  against  the  p 
deriving  under  the  vendee  ii 
sale  of  1804,  that  tho  Pbsi 
cUim  could  not  be  sustained  j 
tliat  as  agiunst  the  keir-^t-lf w  i 
she  was  entitled  to  a  decree 

If  a  man,  before  marriage,  < 

into  a  contract  for  the  an(#i  o 

fee-simple  estate,  his   subae^ 

marriage  does  not,  in  Eguityi 

ate  any  right  of  dower.     Uo^ 

Lloyd. 

4.  A  vendor  being  seised  in  fee  of  1 

subject  to  annuities,  which  sh< 

granted  to  an  attorney  in  con 

ration  of  advances  made  and 

incurred  by  him,  agreed  to  sel 

lands  to  the  Plaintiff,  stating  to 

that  the  grantee  of  the  anni 

would  join  in  the  conveyance. 

deed  of  conveyance  was  exec 

by  the  vendor:   the  purchase 

ney  was   not  paid,   but  part 

was  deposited   with   the    atto 

who  had  acted  for  the  vendor 

the  Plaintiff,  to  remain  in  his  h 

until   the    lands   were   dischai 

from  the  annuities.     The  Plai 

then    called    on   the    vendor 

the  grantee   of  the    annuities 

execute  a  deed  of  indemnity,  wl 

the  parties  declined  to  do. 
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ior  sobseqa^ntty  sold  the  lands 

/I'e  grantee  of  the  anniiitie8>  who 

aetual  notice  of  the  PlaintiflTs 

ireyance*     On  a  bill  filed  to  set 

de  the  second  sale: — Hddy  that 

e  vendor  was  justified  in  treating 

le  transaction  ^tween    her  and 

he  Plaintiff  as  incomplete,  and  in 

Mlling  to  the  grantee. 

It  was  attempted  to  impeach  the 
eonnderaf  ton  of  the  annuities,  but, 
•— &mMe,  such  a  question  was  not 
'open  to  the  Plaintiff.  Lender  v. 
Aheavne.  495 

VOID  AND  VOIDABLE. 

See  Fine. 

Vendor  and  Pubchasbr. 

VOLUNTARY  DEED. 
JSee  DvLiLD. 

RBMAiNDBR. 

WAIVER. 

See  Dbcrbb. 
Landlord. 
Rbnbwal. 

WILL. 

Jl  iefttatrii  bequeathed  a  sum  of 
^^IML  to  her  executors,  in  trust  to 
f>tace  the  same  out  at  interest,  and 
|>ay  same,  as  it  should  fall  due,  to 
her  nephew  for  life,  and,  at  his  de- 
cease,' *<to  divide  the  said  sum,  and 
any  interest  which  might  be  due 
thereon,  among  all  his  children 
equally ;  and  if  he  shonld-  leave  but 
one,  then  to  give  the  whole  to  such 


one  child."  There  were  two  chil- 
dren of  the  nephew,  both  of  whom 
died  in  his  lifetime:— 

Hetd^  that  this  was  a  gift  to  the 
father  for  life,  with  remainder  to 
the  children  as  tenants  in  coounen, 
with  a  gift  over,  in  ease  there  should 
be  but  one  sarviving  child,  to  that 
child ;  and  that  as  that  event  had 
not  happened,  the  representative  of 
the  deceased  children  was  entiUed 
to  the  fund. 

In  this  case,  a  particular  ftind, 
which  had  been  set  apart  daring 
the  life  of  the  tenant  for  lifei  to 
answer  the  bequest,  having  risen  in 
value,  the  Court  held,  that  there 
had  been  such  an  appropriation  of 
that  fund  in  payment  of  the  legacy, 
as  to  entitle  the  party,  to  whom  the 
legacy  was  now  payable,  to  the  be- 
nefit of  the  increase.  Kmbniif  v. 
Tew.  139 

2.il.  B.  being  indebted  to  her  law  agent 
in  a  considerable  sum  for  costs,  and 
also  on  a  promissory  note,  by  her 
will  ordered,  in  the  first  instance, 
her  debts  to  be  paid  as  soon  as 
conveniently  might  be  after  her 
decease ;  she  then  devised  her  real 
estate  to  her  brother,  and  directed 
^  that  all  costs  and  charges  which 
might  be  due  to  her  law  i^ent"  at 
the  time  of  her  decease,  should  be 
paid  by  her  brother  out  of  the 
rents  of  the  real  estate: — Held^ 
that  the  real  estate  was  charged 
with  the  amount  of  the  promissory 
note,  as  well  as  the  costs.  FortUr 
V.  Thompam.  d03 
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3.  A  testator,  by  his  will,  charged  bis 
•estates  i*ith  600(M.,  and  directed 

**  same  to  be  paid  to  and  among 
such  of  my  younger  children  as 
shall  survive  my  said  wife,  in  slich 
shares  and  proportions,  and  at  such 
times  after  her  death,  as  she  shall 
direct  by  her  will  or  deed.**  His 
wife,  by  her  will,  directed  as  follows: 
<«  RMert  (the  inheritor),  give  3  of 
the  6000(.  1  wish  to  have  given,  to 
the  two  elder  girrels" : — HMy  that 
the  appointees  of  the  dOoO/.  took 
at  tenants  in  common,  and  not  as 
joint  tenants. 

The  power  in  this  case  was  not 
a  mere  power  of  selection.  The 
donee  bad  the  power  of  settling  the 
fund  to  and  amongst  the  childi'en 
.  in  any  way  she  thought  proper,  and 
if  she  had  intended  to  create  a  joint 
tenancy  she  had  power  to  do  so. 
^Uowmf  V.  AUowatf.  456 

4.  A  testator  gave  a  surplus  fund, 
constituted  of  the  accumulation  of 
certain  rents  issuing  out  of  freehold 
and  leasehold  estates,  to  be  divided 
in  equal  parts  amongst  all  his  chil- 
dren living  at  his  death. 

By  a  codicil  the  testator  revoked 
thegift  to  IF.,  one  of  the  children: 

Held^  that  the  share  which  had 
been  given  by  the  wiH  to  FF.,  be- 
longed to  the  other  children,  and 
did  not  devolve  to  the  heir-at-law 
and  next  of  kin  of  the  testator. 

Cresswell  v.  Cheslyn  (2  Eden. 


123),  was  well  decided.     Sham  f. 
M^Mahtm.  145 

5.  A  testator  gave  his  farmof  A.,  with 
thestockand  one-third  of  hisresidu- 
ary  property,  to  his  grandson  X^and 
his  farms  of  B.  and  C.,with  the  re- 
maining two-thirds  of  the  residue 
of  his  property,  to  his  grandsons  F. 
and  Z.,  and  bequeathed  to  his  wife 
an  annuity  to  be  paid  to  her  during 
her  life,  by  his  said  three  grand- 
sons, share  and  share  alike.    The 
farms  of  A.,  B.,  and  C.  were  held 
under  terminable  leases,  and  the 
testator    declared,    that    his    said 
grandsons,  or  their  heirs,  ^  on  the 
fall  of  any  lease,  were  to  be  equal 
sufferers,  pursuant  to  their  respec- 
tive proportions."     The   testator, 
at  the  time  of  making  his  will,  and 
at  the  time  of  his  death,  was  also 
seised  for  two-lives  of  the  farm  of 
Blackacre,  which  passed  under  the 
will  as  part  of  his  residuary  pro- 
perty : — 

Heldy  t  hat  on  the  fall  of  the  leases, 
under  which  A.,  B.,  and  C.  were 
held,  a  purchaser  of  Blackacre  would 
not  be  liable  to  a  demand  for  con- 
tribution ;  for  that  the  true  con- 
struction of  the  clause,  declaring 
that  the  grandsons  were  to  be  equal 
sufferers  on  the  fall  of  any  lease» 
was  that  which  confined  its  opera- 
tion to  the  leases  specifically  men- 
tioned and  devised  by  the  will. 
Spunner  v.  Dwyer,  477 
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